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p THE: RETIREMENT OF MR: JUSTICE; MIELER: 


It is a matter’ for great ‘regret to all the sections, “of: the 
Madras Bar that the services of an eminent Judge like Mr. Justice 
Miller should So soon be lost: to thé: Madras High ‘Couirt.:! The 
opinion has been: for some »years-: :unanimous: and has ‘latterly 
gathered strength that:the public had in him an exceptionally-able 
and-sound judge; an opinion: shared both by experts and by ‘non-ex: 
perts, by the bar&s wêllas -by the litigant public. We are-glad: 
therefore that the learned Advocate:General-on behalf ‘of the:Bar’ 
generally andthe Presidentofthe:Vakil’s'Association (Mr. Rosario): 
on, behalf of ‘the vakils. gave felicitous expression. to the sentir 


ments of deep. satisfaction..entertained : by the Profession: with: . - 


his work. and regret at his departure’. Rarely, indeed; has a judge. 
received such ‘unique h sor; and if we may say so -with: respect, 
the honor.was.well earn ad. The:legal profession in India-has. been. 
covertly. attacked. from .within.occasionally and hasopenly. been: 
_ attacked from without always. © Nobody claims for it perfection’or. 
immunity from faults: and foibles, but when all- is. said ‘there 
can .be no denying the fact that- it is animated . by. a, spirit of 
justice and fairness and by. high ideals which may or may. not 
be equalled but certainly. are not surpassed by other institutions 
and last Friday’s function. was a proof that, the- ideals of the 
profession stand as high to day as they ever did, . 

“Mre Justice Miller was a Judgé of versatile . ability of 
keen intellectual power and full of hard work day after day. “Hé 
was: remarkably : quick in following the arguments that were 
addressed to him: in the most complicated case whether’ „they 
were well or“ill pùt; at the same: time he displayed a great degree 
of- patience ‘in- hearing ` ‘which did “not dull-the alertness, of his 
intellect. This, fare combination -enabled him to ‘sift! a: case 
thoroughly. and to arrive at sound conclusions i in avery large . 
number of cases 

His lordship was equally at home’ in law, and in fact 
whether the case was one relating to accounts or boundaries. 
As.an ap ciale jee ne shan neither. sager to- reverse nor eager to 


te 
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confirm judgments of the courts’ of first- instance, ‘Whilehe respec t- 
ed the good points ‘ofa badly written judgment’ of a lower Court 
He brushed aside the weak points of a well. written. judgment. 

His..memory,’ was- highly retentive. ‘He had a grasp.of legal 
principles- and-possessed: a sound legal instincte He was facile 
princeps in- dictating oral judgments and: in summing up briefly 
but without omission the points of a protracted, argument. lasting 
many days. 


“ His Lordship had of course Mis E NG That his temper 
was uncertain was often felt and. occasionally, and . unexpectedly, 
experienced. He laid down propositions of.law: which were not, 
always sound, The syllogism which he ‘constructed. in _Kandu< 
kurt Mahalakshmamma v. Secretary of State forIndial wasneither 
sound nor weighty.: There cannot be any. ownership. of water 
flowing in a river. ` Riparian‘owners therefore do not own the 
waters of the river... The -water of ‘the: river ‘and-therefore ‘the 
river are the property of the Government. - Nor can-his views in 
Mithukumarasami v. Emperor 2 that the evidence of. an accom: 
plice need not be corroborated ‘in; material particulars. before it 
can be acted upon and-that there is danger:and.not safety. in not 
considering the evidence of accomplice witnessés éxactly.in the 
same way as that of other witnesses, . are certainly not propo ioni 
ae can. be regarded as ‘models‘of soundness. 


“ Lastly’ though his Lordship had great: gifts of humor “we 
cannot ‘congratulate him on his humorous attack ` “upon the “Bar 
at ‘last year’s ‘Bar ‘Dinner. “It - was‘long drawn out ane made 
some-at least think it was seriously meant. i 


k 


- _On the whole we cannot but feel. that a great loss has on 
sustained by. his retirement and. his personality will be missed 
for. many a day to come by all- the members of. the Profession, 

He has left behind him a tradition of keen legal. acumen,. un- 
sparing work and of courteous patience which will long be re- 
membered. We wish him God speed and long life for useful 
work i in his new, sphere and retirement to enjoy hie well- earned 
rest; SA Ti es a i 
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: .« ‘ANNIE BESANT v: NARAYANIAH: 97 M.-L, J802- 


: 0 There” has- ‘latterly: ‘grown-up. a téndency in: some of. tlie 
Judgments’ ‘of the Privy Council towards a‘discursive-arid” hazy 
exainination’ of -the issues presented before the tribunal of 
ultimate: resort, ‘instead of the-anxious ‘precision and’ the lúcid 
directness. which used to characterise.many.-‘of the judgments 
of an earlier: day: `: Thè result has been that the - judgments shave 
again and. again: introduced:elements ‘of confusion, and specula- 
tion’ and ‘uncertainty in, the: ascertainment ‘of, -Indian ; law: 
Single. ‘sentences ‘or: passages . can: be.,found in .the-latter.day . 
judgments. which have -given:tise:-to a: whole: crop of litigation 
and. ‘which. have’ not: “contributed :.to..make'..Indian: law. more: 
certain and Indian litigation less. expensive. and harassing. : 

: One: remembers, as:if-it was: yesterday, the decision. of -the 
Judicial Committee-iù the- case.of .Sheo-Shankar ‘Lal.v. Debi 
Sahai’ where. with. respect to: the devolution - of -Stridhanam 
the judgment was.one way-and the decree the other -way.: The 
logical result of:the!judgment wasthat:a daughter’s daughter- was 
a.preferential: heir.to.the.Stridhanam property of a. woman; while 
the decretal: part’ made: the . daughter's. son: the - preferable:.‘heiri 
This capital discrepancy between the. ratio. decidendi. and. the 
conclusion naturally led to considerable difficulties : of interpreta: 
tion, which are illugtrated by. the. opposed opinions of the Madras 
High. Court in. Subramanian Chetti ng Arunachalam Chetty 2 
and of. AE ‘less, yan authority, than.. Mr, Mayne, in .S....675. 
of „his Hind’, Law. where he. roundly, -taxes - ithe Madras ‘High 
Court. with inot - understanding ithe, line ‘taken “by. the, , Privy 
Council. ; ;, Again: such ; an., accurate , judge > as -the late Lord 
Macnaghicn, undoubtedly, went astray when .he said „that a 
gevision petition, to the High Court under S. 622 C. P. C. ‘against. 
a decree . following. ypon,.an award was plainly barred by Art, 
158 -of the 2nd schedule, to the Limitation Act. which allows 
a period of ten-days,.for an application - to set aside an, award 
after it is submitted to the. Court. under S. 522 of the old code of 
Civil, Procedure. ~ See, Ghulam. Khan ~.. Mohammad Hassen 8, 
‘Then again there. isthe obscurely expressed decision’ of 
the. Privy: Council, in, Thakur Tribuvan Singh v. Rameshwar 
‘Baksh Singh + dealing. with. Art. 118 of the Limitation | 


` } (1909) I.L.R. 25.4 468.. 2 (1904) I; L. R.28 M: a 
(1901) I.L.R, 29 O: 167, 
a (1908) LR BIBLA 44216 MT. KAS o WN, 10651. 
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Act which -was ‘considered.to have ‘upset {a long. current 
ofidetisions but the exact;meaning. of which.it.was.impossible for 
one-to ascertain with. ary degree’ of confidence till -their Lord: 
ships later decision in Umarkhan v. Niazudin 5, Quite recently, 
inthe Medur caset Lord Moulton in the:course of along judgment | 
remarkable at. once for its brilliant phrasing, general, maxims 
and vague conclusions onthe points dealt with made one clear, 
statement which -unfortunately is clearly inaccurate. He said, 
“In this..part of -India (Madras Presidency) at all ‘events a 
widow has no:power to adopt a son to her deceased’ husband 
except by express authority given by him in his lifetime or by 
will’? Their Lordships must:.have forgotten that a widow in 
the Madras Presidency.can and: does make ‘an adoption with the 
asserit,of. the sapindas and without. any authority, from her 
husband. ..In-Abdul Aziz v. Appayasami Naick 2 the : judgment 
of..the Judicial Committee ‘delivered by Sir Andrew Scoble 
contained a -passage that execution sales of . impartible Zamin- 
daries-prior to Sartaj Kuari’s case 3 should ‘be ‘construed in, the 
light.of the case law asit stood at the time of the auction sale -and 
jt.was ‘immediately: followéd by at least half a dozen expensive 
and speculative. litigations reviving .. ancient ‘controversies that 
had. long been ‘buried. : a Boy 
The Judicial Committeé are probably not" aware how ‘much 
their judgments are interpreted or sought to be interpreted by 
the ingenuity of.the Bench’ arid the’Bar in India and. how. fanciful 
and ingenious interpretations are occasionally placed on them by 
Indidn - “courts, See Srinivasa Sarjerbw v: Batuant Venkatesh 4 
where the Bombay: High Court interpreted the dictum of the Privy 
Cotncil in Umarkhan v. Niazudin® about the inapplicability of 
‘Art. 118 of the Limitation Act to suits for possession as referring to 
adoptions amorig Mahomedans and not'to Hindus and Vythinatha 
Iyer Vv. Yeggianar ayana Iyer6 where the dicta of the Privy Coun- 
cili in ‘the Ji aggampet case? and in wi ogeswar Naraina Deo’ s case 8 
have been construed | ás recognising a ‘right ` by birth’ in property 
inheritéd fromthe material grandfather. ° If their Lordships realised 
the supreme value that is attached to every word of their judgment, 
to the. things" ‘Omitted as to the things ‘mentioned, they might. 
BS aa ea a al ee a ey 
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lay down the.;jlaw with more-fulness. and’ precision “than they 
are latterly. in- the habit. 0! “doing, especially when points of, 
Indian”. Statute Law and. /indu Law’are concerned... Weare 
afraid that the latest decision. in Mrs. Besant v. Narayaniah. 1 is’ 
an ‘illustration of the tendency towards-obscurity and uncertainty. 
unsettling the law rather than towards. clearing up - difficulties; 
and doubts so as to. settle the law. 


ee Sa ee 


` There are some points which ‘appear to ‘be decided ‘in this 
case by the’ Privy Council as regards which there can possibly’ 
be no difference of opinion. It is not’ easy to sée“how Mr,’ 
Justice Bakewell i in the Ist Coit’ ‘and how ‘the’ learned Judges 
in. the Appellate Court thought . that they could appoint “the 
father as the guardian of the ‘boys. either. ‘under S. 7. of 
the” Guardians and Wards’ Act” 1890 or otherwise. The ` suit 
for | the, recovery of the boys was filed in “the Chinglepat 
District Court and was transferred, to the Madras High Court: 
as 4 Court of Extraordinary Original Civil J urisdiction, under S: 
13 of the, Letters Patent. The Letters Patent do not ‘provide 
for transfer of ‘applications not ` “being Suits, and there was, no 
application’ before the Chingleput™ Court under S..7 of. ‘thie 
Guardians and Wards Act 1890 for the’ appointment! by the 
“ Court of the father as guardian. ` Lastly if S:” 7 applied, it is 
quite clear as the Privy Council ‘point out, that S. 19 Cl, (b) 
prevents the “Court from appointing any: ‘guardiati for a boy whose 
father is- living and i is not unfit: to be guardian. p ATIE aa 


` The appellate J udges i in ‘the High Court however sustained 
the order appointing the father as guardian under the’ general 
jurisdiction of the. High Court under the Letters.Patent and not 
under the Guardians and Wards.Act. The, Privy. Council’ have, 
raised two objections to the course: Ist that the appointment 
should, not have -been made - without. seeing that ‘the infants 
were properly represented and their interests adequately . .consi- 
dered ; 2nd that the 19th . Section of . the Act of 1890 was a bar. 
The latter: objection, it is submitted, is clearly. untenable. 8. 19.0f 
the Guardians: and Wards Act applies only to the District Court 
and tothe High Court when it acts under the powers. conferred 
by. the Guardians and Wards Act in the exercise of its Ordinary 
Original Civil Jurisdiction (see S. 19 and the -definitions in- a E sub. 


To) (1914) BTM D. J. 30. tl, 


6 THE MADRAS LAW JOURNAL [von. xxvit' 
sec. (4) &(5)). It ‘does not'affect the géneral jurisdiction’ of the’ 
High Court which it may have apart from the Guardians ‘and 
Wards: Act: (See 5.3 of the Act). We ‘are inclined to consider 
‘however that the- order of the High’ Court was’ erfoneous even 
under its general’ jurisdiction. In the exercise of such jurisdic: 
tion; it has ‘power -to` appoint “guardians of minors who. are 
European British Subjects even: outside the Presidency Town 
and of; all minors, within, the Presidency Town... The 
Supreme Court had,. it is: submitted, no jurisdiction -over 
Hindu ‘infants . ‘outside the Presidency Town: so far as the 
appointment « ofa guardian of the „person was concerned. See In re 
Srish Chumder Singhi and Trevelyan ọn Minors 135: If. however 
there ‘was such jurisdiction: the decision in Jairam Luzmon 2 
and Re Ji agnnath Ramji? show that the father could be appointed. 
guardian . of ‘his’ own, sons under S; 17’ of the Letters Patent 
and S? ‘19 of the Guardians and Wards Act would be no bar. 
“Again” the view taken by Mr. Justice Bakewell and ‘the 
appellate court “that. ina suit ‘transferred from the ‘Ĉhingleput 
District © Court to the High Court, the High Court had all the. 
powers ‘that it would have if the suit had been instituted on. the 
original side of the High Court. is manifestly untenable and the 


Privy Council’. haye Fightly rectified the error into which the 
High ( Court fell, ` l 


by “Thirdly, -aS ae the dek that aa have “been, aked 
for in the plaint that ‘was instituted, there can bemo “doubt that 
the Madras High Court. was. wrong and the Privy | Council ‘right. 
The suit ‘should have. been for an “order ‘compelling ‘the défend- 
ant ‘to conéur with’ the’ plaintiff i in taking’ steps ‘to’ regain the 
custody of the boys ‘who were in England. That was’ the form 
which was held to be the, proper one ‘in Hope v. ‘Hope £ and: it 
is not easy to see how ‘the’ boys who are in’ England aré ‘to bê 
regarded. as chattels to be” handed o over bý ie defendant: to ns 
plaintiff. l 2 

. Coming now, to. dhe other points dealt, swith i in the jude 
Court of ‘Chingleput had no jurisdiction to try the’ suit and 
therefore they dismissed the suit on the ground of want ‘of 


+ 
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jurisdiction. On.this’ point one would expect a’ clearer pros 
nouncement.and a closer - reasoning than one’s. able to gather! 
from the judgment. . All that is said is “the. District Gourt’ 
in which the suit was instituted had no jurisdiction over ‘infants’ 
except such jurisdiction as was, conferred by. the. Guardians and 
Wards Act 1890, By:the 9th section of that Act the jutisdictioni 
of the Court is. confined to .infants ‘ordinarily. resident-in the: 
District. It is in their Lordships’ opinion impossible to hold that: 
infants who had months previously. left India with a view to being 
educated i in England. and going to the University. of Oxford were, 
ordinarily resident in the district of Chingleput ” ” The 9th. section, 
of the Act relied upon. by the Privy Council has, it is submitted 
absolutely no ‘application to the case. .The. suit, was not for the 
appointment by the District. Court of anybody as guardian,. but 
was a suit for the declaration ‘of the “legal rights. of the father 
as natural guardian and for a diréction to the defendant to restore 
the boys to his custody. | _ If the sùit in the Chingleput, District’ 
Court was treated ‘as an’ - application. to ‘appoint the father as 
guardian“ it would be obnoxious’ ‘to the provisions of S; 19 
éven if the’ boys ordinarily résided i ini the District of Chinilepit. 
The matter’ seems to be involved’ in’ ‘ confusion’ and ‘it is “not easy 
to extract from ‘the’ judgment of the Privy Council the reasons for 
the conclusion that was ‘arrived at.’ Probably theit Lordships 
thought that the ‘Guardians - and Wards Act was an exhaustive 
Code and if, it ‘did not provide “for the case; that has happened, then 
there is no remedy at all- That, ‘however, would not be acase of 
want of jurisdiction, but a case of no cause’of action. ‘It would-be 
a.disastrous conclusion and ‘there is nothing to indicate that the 
Privy ‘Council’ intended to go-.so far as that. : It .would bera 
curious procedure if in, every'case where custody: of :the boys 
is sought a. father were. compelled to apply for the appointment 
. of somebody ,as guardian. when ;he is -himself riot. unfit,- an 
application moreover which the Court has no power to’ grant 
having regard to the provisions: of S. 19 of the Act: We 
are therefore, with, all respect to the ;Privy Council, unable to seg 
that the reference to’ S. 9 has any relevancy or.meaning., Possibly 
the Privy Council. had in ‘mind the objection raised in the:Courts 
below founded upon S. 25 of the ‘Guardians and Wards Act 1890, 
Weare certainly inclined to prefer the view taken WAN haha and 


— 
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Punjab to that taken: in Madras & Bombayi, vi3.; that S. 25 of the. 
Guardians and Wards Act provides an exclusive remedy for‘cases 
which fall within:the‘ words of the section and that rio civil: ‘suit? 
ite lie in.such cases. but only a- summary ‘application -under the. 

“But: we think what has been overlgdked is that:that Sec- 
H has no application to the case. : The language of the section 
is not apt to cover a case like the. one before the Privy ‘Council 
wheré a father or guardian entrusts the custody | of his ‘boys. or 
wards to some other person for a definite period, or for a specifi- 
ed purpose ‘and afterwards seeks to revoke the ‘arrangement ‘and 
to reassert his right. ‘guch a case can and must plainly, be ihe 
subject of “an ‘ordinary’ civil suit. And the Privy Council, 
it is respectfully submitted, went too far when they said that.“ the 
District Coutt i in which the suit was instituted had no. jurisdiction ; 
except such _ jurisdiction. as. was conferred by the .Guar- 
dians. and Wards Act 1890,’ ” No doubt if S. 25. of the. Guar- 
dians and Wards Act applied t to, the ‘particular case. the. District 
Court of ‘Chingleput could have no jurisdiction, . The word ‘Court’ 
in S.25 must be. interpreted according toS. 4 sub-sections 4 and. 5, 
and, the result i is the jurisdiction:of the District Court under . the 
Guardians and Wards. Act is for. this. purpose confined to infants 
ordinarily. ‘resident. within the district, and ‘there -can be na 
difficulty, i in agreeing ‘with their Lordships’ conclusion, that the 
infants were not resident within: the District... |. 

. . But the real ‘question is had S. 25 ‘any bearing upon - the 
suit which: was instituted in the District Court of CHingleput. It 
could not’ be! ‘said that: the defendants custody was not legal 
custody. ..As long“ as the arrangement ‘stood it was’ a valid 
custody. and it is: ‘inipossible to see how: the language ofS. 25 can 
be held to-cover the case.. A civil suit therefore did'lie: ‘and the Dt. 
‘Court-of Chingleput was in'that view the appropriate Court. Ss. - 
16 and 19 of [Act.V of 1908] the Codeof Civil Proceduré not apply- 
“ing, S, 20 determines ‘the “forum and’ the tést was whether the 
‘defendant was residing within the’ jurisdiction or-the cause of 
‘action whether wholly or in _part arose ‘within ‘the ‘District 
of Chingleput. As. was pointed. by Lord.cranworth L; 6." in 
Hope v. Hope? .’... “If may be that the child is placed ‘under 
such circumstances that the jurisdiction ‘of the ‘Court cannot be 


E” (1806) I L; R. 26 B. 614 6 (1886) 1. L. R. 9M. 85. | ee 
2. (1854) 43 E. R, 534 at 641, 
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exercised over it [because no order -I might issue could be 
enforced. But intthat cas: there-is not a want of jurisdiction but 
a want’ of the power of enforcing it. If; for instance, where- an 
adult Englishman contracts for the purchase - of an estaté, and 
goes out of the jurisdiction, no body can doubt that I may décreé 
specific performancé but óf coürse the- Court. can ‘have no control 
over the purchaser if it has no means ‘of reaching him. So with 
an infant abroad, if the parents were ‘also abroad’ and the infant 
had either no property or “the property was likewise abroad, 
I should never say that I’had ‘no jurisdiction over thé infant ‘if 
it was a British born subject of HerMajesty, though I -might 
have rio means of’ enforcing the jurisdiction. Therefore, it ds 


putting the matter on a wrong footing to say because the child 


is out of the jurisdiction, that’ the- Court ‘Has no jurisdiction. 


In'such a case any body might by merely withdrawing himseli. 


from the jurisdiction escape all liability’ to it.” While it can 
teasonably be held that the Guardians. and’ Wards Act is 
exhaustive to the extent to which it goes, it is impossible to 
Come to the conclusion that in cases for which there is no provi- 
sion in the Act there is no remed, even if thè Court should come 
to the coriclusion that there isa wrong to be fedressed. ‘Assiming 


éven that ‘S. 25 can be strained and applied to a case like 
the présént;-if the boys-dre not resident in British India. then. 


there is no way of obtdining relief in ahy ‘Indian court. 


It is submitted that the sound conclusion is that, as the, 


Privy Council said, the suit was misconceivéd :ahd should have 
been to direct defendant to concur with plaintiff in taking steps 
to recover the boys and that such a suit would properly lie in the 


District Court of Chingleput where the cause of action arose and - 


where the defendant was residing. And the Privy Council were 
certainly right in pointing out that the’ wishes of the boys 
should ordinarily be ascertained and cannot be completely 
_ ignored, though authority is not wanting for the view that it iS 
not an irivatidble and inflexible rule, All the English decigions 


go as far as that and we do not see how ‘such a principle is 


inconsistent with the Hindu Law.’ There canbe no doubt that a 
Hindu father cannot release his rights to control the religious 
education of ‘His~minér children which is given to him’ by Law 

2 


pä 


kd 
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for the benefit of his children. Byt we think.itis contrary to Hindu 

Law, to say that a Hindu father. has any right to-agree -that his 

children shall: be brought up in-a religion different from that in 

| which they are born, The English law does not appear to be 
> different Andrews v. Salt.’ 1 


' ThePriyy council have carefully refrained and “we refrain from 
pronouncing on the'merits to-any extent ot in any way. The 
case of Lyonsy. Blenkin'2 is a case. essentially - different from - 
A that before the Privy Council. There was a settlement ‘which 
Weave property-to the minors and which provided for their educa- 
Vion: Asstuming, that’ the principle of that case can properly 
be: extended to the casé:of Hindus who entrust the custody of 
their boys for University Education in England, ‘we are inclined 
fto think: that some limitations: should be imposed. When 
property .is settled on a minor and education in a particular 
way is provided for, that: may well be .a--.case in which 
the. principle of . Zyons v. Blenkin 2 can: be extended . to. 
Indians. _ If there is no legal obligation imposed upon the person 
to whose custody a boy is. entrusted to complete his University 
Education in .a foreign land the principle of that case should 
not be applied. Further, in adapting the English rule .to Indian 
conditions and stating it as a rule of Hindu Law it is impossible to 
agree that the Hindu Law -can recognise as valid an arrangement 
by which the educational or other control in respect of Hindu 
children is transferred to a non-Hindu. The contrast between 
the Hindu and English civilisations is so great that English 
cases dealing with the waiver of the right of an English father 
or mother in favour of a‘member of his or her own community . 
more or less controlled by a homogeneous civilisation cannot be 
extended to quasi-family relations as between Hindus and Euro- 
peans, or as between Hindus. arid Mahomedans although the 
principle ‘might well be applied as between Hindus and Hindus, 
While therefore the interests of the children should be the para- 
mount-considération and when they have’ attained to- years of 
discretion their wishes Should - ordinarily be consulted, it cannot 
be regarded as a principle of Hindu: law that a Hindu can entrust 
the-custody and edtication of his children in such a way as to 
















J. 


_ 1. (1878) L. R. 8 Oh. Ą. at p-68s. 1. (1820) 87 E.R, 842 so. Jacoh 245, 
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Xp 
waive his right in Tromehe-pers6n who is nota Hindu. There 

‘is nothing in the Hindu law books which warrants the opinion 
of:thé Privy Council that there is no difference in this respect 
between English and Hindu law. In laying down for the first 
time, a rule of this description on a point of Hinder family Ja 
which is fraught with consequences which maysétioug]y-affett th NA A 
family and religious lives of Hindus, the cg hes y 
















down what the law ought tobe and therdfisi 
law should not be so declared as to be cong} 






pit 


as well as with the necessity that exists for P 


conflicts between vitally different religions. or different civilisa- 


tions. 7 UP Ia 
SUMMARY OF ENGLISH CASES. si T 

In re Wimperis, Wicken v. Wilson, 1914, 1 Ch. p. 502. 

Married woman—Bequest of an annuity for separate use 
without power of anticipation, -Disclaimer —Married Woman's 
Property Act, 1882, s. 1. o, 

After the Married Woman’s Property Act, a married 
woman is entitled to disclaim a bequest of an annuity to her 
for her separate use before accepting the bequest even though she 
is restrained from anticipation. 

‘Prior to the Married Woman’s Property Act in the case of 
a legacy toa married woman, she was not the only . person 
entitled to the legacy. Her husband might reduce it into 
possession. In the case of a bequest for her separate use, she 
could even prior to the Act have disclaimed it ‘as a feme sole. 

It follows necessarily from S.1 of the Married Woman’s 
Property Act 1882, which provides that a married woman is 
capable of acquiring property, that she must have the power to 
refuse or disclaim the property as a feme sole. 

A restraint on anticipation applies only if she acquires the 
property ; and there is nothing in the provisions of the Married 
Woman’s Property Act to prevent her: from disclaiming the 
property to which if not disclaimed, the restraint on anticipation 
will attach. 
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In re Sir William Miller. In re-Sir James Miller, Bailie v. . 
Miller 1914 1 Ch. p. 511. $ 


Conflict of Laws _ Instrument i m Scottish form—_Comprising 
land in England and Scotland—“ Heirs male of the body 
in fee” —Confers an estate in Tail male with reference to ane in 
England. 


A trust disposition in Scottish form comprising lands in 
England and Scotland by which the trustees are directed to hold 
the land “ for behoof of my Eldest Son, James Percy Miller and 
the heirs male of his body in fee creates an estate in tail male 
with regard to lands in England, though according to Scots Law 
the terms are ineffectual to create a strict entail or anything 
which can be described as an estate according to the rules of 
English law. The incidents of the estate which can be created 
in English land must be determined by`the law of the country 
where the land is situate and not by the law of the country 
` where the testator is domiciled or where the will is made.. 


The observations of Lord Selbourne L. C. in Studd v. Gooks 
referred to. 


ri 


In re Lancashire and Yorkshire Bank’s Lease. W. Davis 
& son v. Lancasthire & Yorkshire Bank, 1914 1 Ch. p. 522. 


Landlord and Tenant—Lease for 5 years—Deter mination 
after notice after the expiration of 3 years.—Construction—Notice 
` Validity. 


Where a shop was demised by the defendants to the 
plaintiff for a term of five years from March 25, 1911, aud the 
rent was made payable by equal quarterly payments on June’ 24, 
September. 29, December 25 and March 25 in every, year; and 
there was a provision in the following terms. “ And it is further 
agreed and declared that after the enpiration of the first three years 
of the term hereby granted, if the lessees shall desire to deter- 
mine this lease, and shall give to the lessors six calendar months’ 
previous notice in writing of such their desire, such notice 
to determine on anyquarter day &c.,” the lease shell be determined. 
The plaintiffs gave notice on 14th November 1913 determining 
_ the tenancy as from June 24, 1914. tao 





— 


1. (1888) 8. A. C. 577 at p. 591. 
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Held following Gardener v. Ingram! that the notice can be 
given only after the expiration of 3 years and the earliest day on 
which the lease could be terminated was September, 29, 1914. . 

His Lordship. (Eve. J.) stated that if the question of con- 
struction -were free from authority, he ‘was by no means 
certain that the decision would take the form that it had taken on 
account of the authority. 

[Ed, See Ramasami Naidu v. Venkataramanjulu Naidu 2, 


where a similar question of construction of a lease came up before 
the.Madas High Court.] 





In re Pacaya Rubber and Produce Company, Limited. 
Burns Application, 1914 1 Ch. p. 542. 

Company —Prospectus—Expert, Report—Statements based 
thereon—Basis of contract—Rescission. 

Where a company issued a prospectus offering shares for 
public subscription and it contained extracts from the report of 
an expert headed as such as to the state of the Company’s 
undertaking which was found’ to be wrong and misleading in 
material particulars there being no question of fraud on the part 
of the Company or the expert, such statements are the basis of 
the contract between the Company and the applicants for shares. 
The applicants will be entitled to rescind the contract as on a 
misrepresentation on a material:question of fact, unless the 
Company makes the’applicants, distinctly to understand that the 
statements of the expert are not vouched to be correct by the 

‘Company. , 
` The observations of Lord Cairns and Turner L. J.in In re 
Reese Silver Mining Co. referred to and followed. ` 





In re Brookes, Brookes v. Taylor, 1914 1 Ch. p. 558. 
Trustee—Liability of —Judicial Trustees Act 1896 (69 and 
60 Vict. Ch. 86) S.8—Mortgage security—No suspicion of jeopardy 
—Appropriation of mortgage to a share—Mortgage im fact 
worthless. l l 
The trùstee under a will retained £ 750 to answer tọ settled 
shares amounting £ 375 apiece and he. distributed £ 375 to the 


1. (1889) 61 L. T. 729. : 2. (1914) 96 M. D. J. 467; 
3. (1867) I. R. 2'Oh; 604 at pp. 611 to 618. 
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persons entitled to a share and retained a mortgage for £ 350 and 
£ 25 in cash for the other share, the trustee being paid interest 
regularly and having no suspicion that the mortgage Was in 
jeopardy. When the trustee took steps to realise the security 
it was found that the security was practically worthless and the 
mortgagor had no assets. The persons entitled to the other share 
brought an action against the trustee seeking to make him liable 
for the breach of trust, in handing over practically the entire trust 
estate to the persons entitled to one share, Held, the trustee is 
liable for breach of trust, because he has chosen without any 
inquiry as to the value of the securities to hand over what was 
in fact the whole estate to one family, leaving the other family 
with a` security of no value whatever. The trustee has not 
acted reasonably and ought not fairly to be excused under the 
Judicial Trustee Act 1896 s. 3. 





Green & Sons (Northampton) Limited v. Morris, 1914. 
1 Ch. p. 562. 

Goodwill—Assigment to trustee for the benefit of creditors— 
Whether original owner can solicit former customers, 


The general principle that if a man sells the good-will of his 
business to a purchaser and receives the purchase money, he cannot 
afterwards destroy that which he has sold by soliciting his old 
customers, affirmed by the House of Lords in Trego v. Hunt,! does 
not extend to.any case-except that of a sale or of some contract 
equivalent to a sale, The rule does not -dpply to the casé of a’ 
debtor who assigns his properties to a trustee for the pencil of: 
his creditors. 

Where a firm was unable to meet its creditors and the 
partners assigned all their property to a trustee for the bene- 
fit of the creditors and the plaintiff purchased the good will of 
the firm from the trustee, Held the plaintiff was not entitled to an 
injunction against the original owners of the goodwill restraining 
them from soliciting their old customers. 





In re Sandwell Park Colliery Company, Limited, 1914 1 Ch, p. 589. 
Company—Reconstruction—Sale for shares in a new 

Company—Provision made for shares of dissenting members— 

oe Conto ndatan Act 1908, S. 120. 


1. (1896) A. 0. 7. 








rte et 
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- Under S,-120, an existing Company can be reconstructed 
by being wound up and its assets being sold to a new Company, 
if proper provision is made for the interest of the dissenting 
members in the existing Company. 
In re General Motor Cab Col distinguished. 





In re Parke’s Settlement. Fran v. Bruce, 1914 1 Ch. p. 595, 

Settlement—Real . property—Bachelor for life, Remainder 
to his widow—Remainder to their isswe—Limitation to issue 
votd—Definition of the rule. l 

Where real property is limited to a person, a bachelor for 
life with a remainder to his widow and remainder over to their 
issue; the limitation to the issue is void as infringing “the rule 
against limiting land to an unborn child for life with remainder 
to his unborn child.” The rule is more accurately stated as above 
than as commonly given, “the rule.against double possibilities.” 


The observations of Farwell L.J. in In re N ash? followed. 





W.H. Bailey & Son Limited v. Holborn and Fascati, 
Limited, 1914 1 Ch. p. 598. 
Easement—Light—Interference—Acquiescence of interfer- 
ence by others—Abandonment—-Mandatory Injunction. 


. Where there are two properties adjoining a dominant heri- 
tage against which the latter has an easement of light and-the 
owner of the dominant heritage allows the owner of one of the 
properties to build on his land soas to cause obstruction to the 
light ‘on the dominant heritage on receiving a sum ‘of money 
from the owner of the servient tenement and the owner of the 
other servient tenement sought to build on his land so as to shut 
out light from the dominant heritage. 


Held, that an abstraction of light coming over adjoining 
property acquiesced or consented to by the owner of the 
dominant tenement does not entirely negative his right to an 
easement of light over other adjoining property, though it .does 
not-give him any further right.over that second adjoining pro- 
perty soas to prevent the erection of a building which he 
could not have prevented had he not consented to the prior 
abstraction of light over the first adjoining property. 


1.(1918) 1 Ch. p-377, | - 2, (4910)-1 Ch. 1 at pp 9 and 107 
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His Lordship (Sargant J.) refused a mandatory injunction 
and only awarded damages in view of the fact that the owner ` 
‘Of the dominant tenement had shown by accepting a sum of 
money formerly that he did not consider the preservation of the 
‘full light to their windows ; a matter of vital-importance. 

There is no difference between the case where the owner 
‘signs and hands to a broker and leaves in his hands a document 
so signed and the case where the holder of a document. signed 
by the registered holder puts it into the hands of’ his broker or. 
the case where the true owner never having had possession of the . 
document but knowing it to be in such condition that the brok- 
er can deal with it, allows it to remain in the broker’s possession 
and thereby enables the broker to part with it to another who 
takes it on the faith of the apparent arn of the broker’ to 
deal with it. 





- ‘Wiffen v. Baileyand Romford Urban Council (1914) 2 K. B. 5. 


Malicious prosecution damages necessary to support action 
for—Offence charged to be punishable with imprisonment—If 
` - misdemeanour—Action maintainable, though special statute 
“providing only fine—Slander—Damage necessary in action for— 
Offence imputed -to be crinunal—Public Health Act 1825,.8. 95. 

If an offeiice is one which would be punishable by fine and 
imprisonment, as amounting to a -misdemeanour at common law, 
apart ‘from the, special remedy by summary proceedings provided. 
by -the statute creating. the offence ‘such offence is one of a 
criminal .nature in respect. of which an action ¿for malicious 
“prosecution will lie though,the special statute provides only for ` 
the imposition of fine. 


_ An action for malicious pakanan will not ‘lie in the- 
absence of proof that plaintiff sustained one of three kinds of, 
damage, viz (1) damage to a man’s fame as if the matter whereof 
he is accused be scandalons (2 damage to his person as where he; 
is put in danger to lose his life, limb or liberty (3) damage to his’. 
property as where he is forced to expend money in necessary 
charges tọ acquit himself of the crime of which he is accused.’ 

For the purposes of an action for slander ‘the offence ‘im- 
puted must be one punishable with imprisonment. 

< Proceedings before Justices against the plaintift under.S. 95 
of the Public Health Act 1875 for non-compliance with a notice 
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to abate a nuisance is a proceeding involving damage to his fair 
fame sufficient to support an action for malicious prosecution: 


Colding v. John Moulem and company Lid. (1914) 2.Q.B.61. 
Election of remedies—Principle of —meaning. 

_ The principle as to what is an election is this, that where 
a party in his own mind has thought that he would choose one of 
two remedies, even though he has written it down on a memoran- 
dum or has indicated it in some other way, that alone will not 
bind him; but so soon as he has not only determined to follow 
one of his remedies but has communicated it to the other side in 
‘such a way as to lead the opposite party to believe that he has 
made that choice he has completed his election andcan go no 
‘further ; and whether he intended it or not, if he has done an 
‘unequivocal ‘Act—an act which would be justifiable if he had 
elected one way and would not be justifiable-if he had elected 
‘the other way—the fact of his having done that unequivocal act to 
the knowledge of the persons concerned is an election. 


There cannot be.an election without knowledge of the right 
to elect. 





Godding. In re The Trustee ex parte. (1914) 2. K. B. 70. 

Execution—W hencomplete—When execution creditor entitl- 

. ed to retain money received for bankr upt against trustee in bank- 
ruptcy. 

Where the me ofa debtor had been seized in “execution 
and the latter had paid up the amount of the debt toavoid a sale 
directly to the execution creditor and also paid the sheriff's charg- 
es and thereupon the execution was withdrawn and the debtor 
became bankrupt 9 daysafter, held that the execution had not 
been completed and the execution creditor could not as against 
the trustee in bankruptcy retain the money received by him from 
-the debtor and that in order that the execution could be said to 
be somplete only when there is a seizure and sale. l 





Papworth v. Battersea Corporation. (1914) 2 K. B. 89. 

Public authority —improper. discharge of statutory duties— 
injury—lability to person suffering injury to pay damages. 

The true view of the position of a public authority which 
‘undertakes statutory duties is that if a duty is undertaken and is 


` 
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‘improperly performed and 'actial damage is occasioned thereby 
the person injured has a perfectly good cause of action. 





Jolly. 2. Brown. (1914) 2. K. B. 109. 

. Landlord and Tenant—Breach of Covenant to repair ty ten. 

ant—notice by landlord under conveyancing and Law of Property 
Act 1881 S. 14. Sub-s. I — requisites—to specify ‘particular 
breach. 
The requirements of a sufficient notice under the conveyan- 
cing and Law of Property Act 1881, S. 14., Subs. 1, which the 
landlord is bound to give to the tenant to entitle the former to 
enforce a, right of re-entry in the lease for breach of the covenant . ` 
to repair by the tenant, considered. Buckley and Kennedy, L. J.J. 
Held that the notice in the particular case was, good while 
Vaughan Williams, L. J.. differed. 


Per Buckley L. J. The lessor is bound to specify the parti- 
cular breach complained of and is not bound to give particulars 
of the breaches. It is no objection that he leaves it to the ten- 
ant to find the particular defects in that condition of the premis- 
es to which the tenant’s attention is called. The notice must be 
one which calls the tenant’s attention to the particular condition 
-of the premises which is alleged to be defective. It need not 
identify every-defect in theconditions to which attention is called. 


Per Vaughan Williams L. J. The notice must specify each 
particular breach complained of and require tha breach to be 
‘remedied, It is not acompliance with the statute to serve on 
the tenant a notice bidding him, in effect to find out where there 
are any breaches of covenant and if there are, to remedy them. 





Fuller v. Glyn, Mills Currie and Co. (1914) 2. K. B. 168. 
Estoppel—Real owner of shares leaving share certificate in 
` broker’s hands—Pledge by broker with his banker—Apparent 
authority—Banker taking bona fide—Real owner estopped from 
disputing title of banker—Duty of banker to inquire. 

“The mere’ fact that:a broker brings a block of securities and 
pledges them with a banker against his general account and allows 
them to remain as security for a considerable time is not suffici- 
ent to put the banker on inquiry as to the limit of the broker’s 
authority to deal with the securities. 


i 
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A person who places in the powér and disposition of another 
an instrument which carries a representation’ of authority to that 
“other person to deal with and which when produced to a third 
person, will convey to that third person that such authority exists 
is estopped from disputing the title of one who takes the docu- 
ment in good faith and for value. 
rawa manara 4 
Oelkers. v. Elis, (1914) 2. K. B. 139. |, 

Fraud—Relief on the gro ound of limitation applicable— 
discovery of fresh cause of action—-applssation a statute of 
limitations to equitable remedy: 

_ When once fraud is established the rights of the defrauded 
party are not affected by the Statute of limitations so long as he 
remains in ignorance of the fraud and'no active concealment on 
the part of the defendant is necéssary.to be- alleged or proved. 
The plaintiff on discovering thé fraud has six- years to bring his 
action in equity on the analogy of the Statute of Limitations. A 
fresh cause of action accrues from the moment-that the fraud is 
discovered and to that fresh cause of action- -the Statute of Limi- 
tations will be applied by courts of equity. --; 


Norman v. Great Westera Railway Co. oid 2 K.B.153 

Railway company.—duty to public resorting to premises of —. 
contributory negligence—question for jury—if based on evidence, 
Court’s power to inter fer e with verdict. 





_ A Railway company is under a higher duty than that 
which the law imposes on the owner of private premises. In 
the latter case the, duty is created by the invitation, If the 
invitee chooses to enter he takes the premises as he ‘finds 
them subject to this that if the invitor knows of a danger 
which is not so obvious as become known to the invitee 
also then.the invitor must take reasonable means whether by 
notice, guarding, lighting or otherwise to prevent injury to the 
invitee arising from the danger. But a Railway Company 
which carries on not merely a private business for its own bene- 
fit but an undertaking in which the public are interested and of 
which they are entitled to avail themselves, is under a duty to 
the public, not because of any invitation, but apart from invita- 
tion to afford proper and reasonable accomodation to the persons 

4 ee 
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who come to do business with them. Railway companies have a 
monopoly and statutory privilege; they come under a correspond: 
ing duty to all persons to whom, the companies owe and are 
_bound to render services to take reasonable care that their premi- 
ses are safe, Per Bray J. The question whether there was 
contributory negligence is one for the Jury. If there is evidence 
for the verdict of the Jury the Court has no power to interfere. 





Morgan. v. Hartis(1914) 2 K: C. 183. ` i 


Receiver—appointment of, by way of equitable execution— 
Power of court prior to and after Judicature Act—Tudicature Act 
of 1878, 8: 25 Subs. S. 8. 

Before the judidicature Act a receiver could be appointed in 
aid of a judgment at law only when the plaintiff showed that he 
had issued out the proper writ of execution and was not by 
certain difficulties arising from the nature of the property which 
prevented his obtaining possession at law and otherwise, 


Even ofter the Judicature Act the law is the same, S, 25 
Sub-Sec. 8 of the judicature Act 1873 not giving to the courts 
either of law or equity any wider jurisidiction than existed before 
but only enabling such order as. could be. made before to be made 
in any proceedings without commencing special proceedings in 
the Court of chancery such as were necessary before the Act. 


Where the debtor has property which could be reached by 
a Fi Fa, the fact that fee is a difficulty in identifying it on 
account of its having got mixed up with other people’s goods 
does not confer on the Court Jurisdiction to appoint a receiver as 
the arder if made would not be for purposes of execution but only 
to keep the property where it is until the plaintiff can get 
discovery. < 





Lucy v. Bawden. (1914) 2 K, B. 318. 


Negligence—duty of premises in possession and cantrol of 
common stair case. 7 

A landlord remaining in possession and control of a common 
stair case of premises all the parts of which had been let out to 
various persons, still owes a duty in respect of the staircase to 
all the persons lawfully using the same, 


w 


|| 
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The duty is not larger than the duty -of. an occupier of 
premises to those whom he invites to enter his preinises for the 
purposes of lawful busiriess viz that the visitor using reasonable 
care on his part for his own safety is entitled to expect that the 


occupier shall, on his part use reasonable care to prevent damage 
from unusual danger which he knows or ought to know. 





Tayler v. National Amalganated Approvo Society. (1914) 
2 K. B. 352, 

Practice—appeal from County Cour psie on point not 
raised before county Court relating to jurisdiction of Country y 
Court Rule still applicable~Statute—Construction—Ouster of 
jurisdiction of Court. 

A statute providing that disputes between a society and a 
member shall be decided by arbitration does not remit to arbitra- 
tion the question whether a person is or is not a member. 

The rule that there is no appeal from a decision of the 
Country Court except on a question of law raised in the County 
Court is equally applicable even when the question relates to the 
jutisdiction of the County Court. 


eR an 


Reeves v. Pope. (1914) 2 Ke B. 284. 

Set off—Personal claim for damages against lessor—Not, 
avoidable against mortgagee in possession from lessor claiming 
rent from lessee—what equities binding on transferee of p:operty- 

A personal claim by a lessee of certain premises for damages 
for breach of a covenant to complete a building by a certain time 
entered into by him with his lessor, the claim for rent relating to 
a period subsequent to the mortgage. The claim for damages is 
not an interest in property and cannot be set up against a trans- 
feree from the lessor, who would be bound by equities avoidable 
against the lessor only when such equities were in the land. ° 


eae 
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JOTTINGS AND CUTTINGS. 


A Testator’s Poor Opinion of Lawyers. The late Ezra C. 
Bartlett, who died in New york in 1912, in his last will and 
testament, had this to say regarding Lawyers. 


“I hereby particularly warn you against Probate Judges 
and Attorneys at Law, and sincerely trust you will not have 
occasion to consult or employ the latter in regard to this instru- 
ment. My personal experience in dealings, social and otherwise, 
with lawyers has been extensive, and careful observation in other 
instances has convinced me that they ‘are all dangerous crooks, 
only disguised, and expressly educated and trained to obtain one’s 
confidence in order that they may defraud and rob with impunity. 

Green Bag, 
ngk 

A double kindness, A Chicago man tells of two elderly 
men, both clothed in sober black, who were sitting side by side 
in a street car. Each was reading a morning paper. Suddenly one 
of them uttered an exclamation of pleasure and the other peered 
at him over his glasses. 


“This paper states,” explained the first, with beaming face, 
“that Mr. Smith, who died last week, has left his entire fortune to 
various charitable enterprises. This will be a surprise to his 


many relatives. It is to me, since I am the pastor. of a church 
to which he has left $15,000.” 


The second man looked at the article, and his face, too, be- 
came wreathed in smiles. ‘ Heaven bless him!”-he exclaimed. 
“ All to charitable institutions, in spite of his relatives! Ah, sir, I 
like to see money left like that ! ” 


“Then you, too, are a clergyman ?” 
“No, Sir; I am a lawyer,” 
A i —Ibid. 

f a 
Commenting on the recent case of Bebb v. The Law Society 
Green Bag says: The altered relation of women to trade and 
the professions does unquestionably constitute a new modern 
usage or custom which the law cannot ignore. It need not 
follow, however, that this custom has so fully established itself 
as to affect the legal professions, as it has some other professions, 
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and the Court of Appeal, if it had chosen to give it consideration, 
would not haye had to decide in favour of the admission of women 
as solicitors. It could have said : “ We are not led, bya survey 
of the situation now existing, to conclude that there has been any 
definite change in the custom of the realm with regard to the 
relation of women to the legal profession, notwithstanding certain 
tendencies, that seem to be in that direction; these tendencies, 
in our judgment, have not had such an unmistakable result'that 
we should deem ourselves at liberty to affirm the right ef women 
to practise law; by doing so we should be substituting a custom 
of our own choosing for one already existing, and that we have 
no power to do,” 

Instead, the Court of appeal followed those widely prevalent 
methods of precedent-worship which glorify ancient usage and’ 
abominate contemporary realities. The decision really hinges 
upon a casual dictum of Lord Coke which he may have borrowed. 
from the Mirror of Justices. It is penetrated by the mistaken 
assumption that the common law is an inflexible system, rather. 
than one in a state of unceasing growth and change. l 

Ry f | 

Justice im the Philippines. An officer of the war Department, 
who has seen service in the Philippines, tells a curious story 
as to the native ideas of justice in those Islands. 

An American had come home one day just in time to witness 
a thief in the act of climbing out of a window with the better 
part of the American’s wardrobe. The latter gave- chase so 
earnestly that :the thief was finally obliged to drop the clothing 
so that he might run the faster. He soon disappeared from sight. 
The American gathered: up his belongings. Just then along came 
a native police man who proceeded to place the American under 
arrest, since he acted in a most suspicious manner. 

To the local Magistrate before whom he was haled, the 
American told his story very plainly and emphatically, When 
he had concluded, the Filipino judge said; “ you are dismissed, 
but you may leave the clothes here:” - 

“Why?” demanded the American. 

“For this reason,” answered the magistrate, with the air of a 
sage. “ That it is uncertain that you speak the truth. When the 
thief returns to identify these clothes as the one’s he stole, you 
may have them,” 

The Green Bag, ' 
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An Astute client. In Vermont they tell the story of a brilliant’ 
young lawyer whose services were sought by a quaint old farmer 
of some seventy and odd years. 

“ Young man,” said the latter. “I want to leave all I have: 
to my wife as long’as she remains my widow. After that I want 
everything to go to the children.” 

“How old is your wife ?” 

“Sixty-two.” 

“Then,” suggested the lawyer, “‘wouldn’t it be quite safe to 
omit the discourteous phrase about’ so long as she remains a 
widow ?’ Just leave her everything. | 

“I wont do it,” said the old man, doggedly, 

“But,” argued the lawyer, “surely you don’t think that the 
lady, now sixty-two, will marry again after your death, do you ?” 

Whereupon the old chap regarded his lawyet solemnly for a 
moment, and then added : 

. “Well, son, there; s no telling what young chaps like you will 
do for the money.” 

—Ibid. 
Xak 

A rule of. court. A representative in Congress from a North- 
western state tells of a youthful lawyer who had been retained to 
defend an old offender on the charge of burglary. The rules of. 
the court allowed each side one hour in which to address the 
jury. l MA 
Just before his turn came the young lawyer consulted a. 
veteran of the bar who was in the courtroom, ‘‘How much time,” 
he asked, “do you think I should talk in addressing the jury p 

“You ought to take the full hour.” 

“The full hour! Why, I thought I should take something 
like ten minutes |” 

“You ought to take the full hour.” 

“Why ?” 

“ Because the longer you take, the longer you will keep yout 
client out oo jail.” 

—Ibid. 
Rye 
Sir William Grantham, A story about Sir William Grantham 
was that, after protesting vainly to a man who was smoking iri a 
non-smoking railway carriage, he sought to impress the offender 


by handing him his card, with a threat to have the man arrested 
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at the next station. But the man left the compartment quickly 
when the train stopped, and took a seat in another compartment, 
Justice’ Grantham sent the guard to get the man’s name and 
address so that he could be prosecuted, when the guard returned, 
he said. ‘ 

“I wouldn’t have him arrested, Sir, I asked his name and he 
gave me this card. You see, he is Mr. Justice Grantham, Sir.” 

ey 

The American Academy of Jurisprudence. More Mani fifty 
recognized leaders of the American bar met in New york, Feb, 21 
and organized the American Academy of Jurisprudence. Its 
purpose, in the words of James Dewitt Andrews of New York, who 
called the meeting to order, is the production of “ a complete and 
comprehensive statement in systematic form of the entire body 
of American Law.” 

CONTEMPORARY LEGAL LITERATURE. 

In the Juridical Review for February, Mr.. Herbert A. 
Smith discusses under the heading Persona ficta, the source, 
meaning and extent of personality incorporations. Historically, 
he considers it distorting facts to trace legal personality in all cases 
to the govereign but whatever the fact in history, so far as modern 
legal theory goes, the only thing that matters for the lawyers, the 
source of all legal personality is the Soyereign, whether the 
corporation is by charter or by prescription or by conforming to 
the Statutory requirements. He considers it futile to indulge in 
` such speculations as whether a corporation has a group will, 
whether it is capable of malice and how far it could be liable for 
the acts of others. He deplores the importation of the word per- 
sonality into discussions of law from philosophy. There is no 
universal criterion for imputing personality to an association which 
will satisfy all systems of jurisprudence or even the same system 
at different periods ofits history.As it is,the powers of a corporation 
or the things for whichit can be liable are purely matters of in- 
ference from the object of the association and the terms of the 
charter under which itis incorporated or the Act under which it is, 
registered. The discussion does not differ whether it is the powers 
of acorporate or non-corporate association that are considered. 
For a large number of purposes, the technical distinction between 
corporate and noncorporate bodies, has ceased to be of any 
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practical importance. Corporate ownership is after all nothing 
more than any of those devices by which the law regulates cases 
of concurrent and therefore possibly conflicting interests in the 
same property ;-in other words it is only one of the numerous 
species of joint ownership. 

Mr. Campbell Lorimer discussing the recent House of Lords 
case of Buckleton v. Neilbut (as to warranty) says that the 
Scotch Law is the same in that matter as the English and a parol 
warranty may always be proved provided the whole ground is 
not covered by the written contract and the parol stipulation is 
not inconsistent with the’ written. The rule is not limited to 
contracts relating to the sale of goods. But in recognising such 
collateral contracts there is the danger of minimising the value 
of writing and the House of Lords rightly sounds the warning 
that a warranty should not be lightly inferred. 

Mr. Samuel Willinston discussing the question of considera- 
tion in bilateral contracts, in the April number of the Harvard 
Law Review, prefers the test given by Mr. Leake, viz. that a 
promise is a good consideration when the promise if performed 
would be a good consideration to that given by Pollock and 
Langdell viz, that if the obligation would be a detriment 
to the promisor (assuming that the promisecreates a binding 
obligation) it would be sufficient to support “a contract. The 
test of Sir Frederick Pollock fails according to the writer, 
when the promise is to pay a debt to the promisor. In that 
case there would be a detriment to the promisee in ‘that he 
cannot plead the statute of limitations buf yet the promise. is 
admittedly ineffective as consideration. He thinks it unreasonable 
intrinsically to regard promise of an act as of higher value than 
the act itself. Whatever the act promised, the contract will not 
be binding unless the counter-promise is binding, e.g, when 
the promisor is a minor or insane person or is given a choise to 
perform the promise or not. The rule that a promise voidable 
on the ground of fraud, is a good: consideration, forms an excep- 
tion to this general rule, 


Mr, Samuel C. Wie explains the two theories of water right 
prevailing in the United states of America, the one which he calls 
the prior appropriation theory and the other the common law 
system of equal rights. The one holds ground in California and 


the other Western States and the other-in the Eastern States. 


Q 
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Under the first system the man that first comes to use the . 
water of any stream or rivef is entitled to use it in preference to 
all subsequent comers. His right was once extended to the full 
carrying capacity of the ditch that took the water but is now 
limited to the quantity beneficially used. Under this system in 
case of a drought water will be supplied in the order of prior- 
ity, Under the other system in case of failure, the water will 
be equally distributed, the failure affecting all equally. This is 
the system recognised in Englandand under the code Napoleon 
and one suited to settled countries; the other system is eminently 
suited to countries newly opened as it affords encouragement 
to pioneering, A third system of licensing is going to be in- 
troduced in California which giving effect to the theory of 
prior appropriation seeks to put some check upon it. 

In the May number of the journal Mr. Roscoe Pound traces 
the course which Juristic thinking has taken in the different per- 
iods of European History asto what should be regarded as the 
end of law. In primitive thought whatever served to satisfy 
private vengeance and prevent private war was an instrument 
of justice. Greek philosophy soon got beyond this conception 
and put in its place the idea of the legal order as a device to 
preserve the social statws quo and philosophers were busied in 
planning an ideal society in which every one was put in the right 
place, to bé kept there thenceforth by the law. Plato’s republic 
is an instance in point. Roman juristic thought gave practical 
effect to the Greek ideal by conceiving it to be the province of 
the state to delimit and secure the interest and powers of action 
which in their aggregate make up legal personality of the indivi- 
dual. The Roman ideal was a stationary society, corrected: from 
time to time by a reversion to the ancient type. It finds the basis of 
law and Government not in enactment but in the moral spirit 
that is intrinsic in nature. The well-known formula of the in- 
stitutes of Justinian “the precepts of right and law are three, to 
live honestly, not to injure another, and to give every one his 
due,” reduces the whole end of law to three functions (i) main- 
tenance of decencyand decorum in men’s outward acts (ii) secur- 
ing of the interest of personality (iii) security of the interest of 
substance. Germanic law for a time brought back law to the 
primitive conception. Except forthe theological version of 
natural law, the middle ages added nothing to juristic theory but 
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was preparing through ‘philosophy for a new conception 
of justice which developed in the 16th and 17th centuries. . The 
reformation period is a period so far as jyrisprudence is concerned 
of clearing away in which the ground is prepared for the construc- 
tive work of the seventeenth and eighteenth centuries through the 
separation of philosophy politics and jurisprudence from theo- 
logy and the establishment of a science of ‘politics. The main 
purpose of the Protestant jurist theologians being to throw over 
the authority of the. church and to set. up the authority of the 
state, the most significant feature of their work for, the jurist, is 
their insistence on a. national rather’ than universal law, their 
attempt at replacing the universal empire of Roman Law and 
‘Canon Law by the civil law of each state. The logical result of 
this attitude of reformers towards church authority and 
their claim for each individual the right of private interpretation 
was the opposition of the abstract man to society which developed 
in the juristic thinking of the 18th century. Not that these re- 
formers were aware of the atomistic implications of their doc- 
trines. In its implications, the doctrine of the reformers 
led to the juristic theory of the eighteenth century. -To 
reconcile the general authority of Roman and Canon Law and the 
common law of Christendom with the independence and equality 
of separate states, Spanish writers, notably Suarez turned to the 
idea of natural law. He joins to a theory of independent equal 
,States,.a theory of natural law from which all rules of justice of 
every description derive their authority and of which Roman Law 
and Canon Law are but expressions within their respective fields. 
„Morals and law are identified. But this new version of universal 
law was an original contribution of the first moment ; for one thing, 
it made international law possible. Then came Grotius with the 
appearance of whose great work in 1625, it is usual to fix the date 
„of the new era in jurisprudence. As he expounded the new doctrine, 
it had two-sides : on the one hand, there was a theory of limitations 
upon human activities imposed by reason in view of human 
nature, on the other hand there was a theory of moral qualities 
inherent in human beings or natural rights demonstrated by 
‘reason as deductions from human nature.: Whereas Suarez, 
“the divine law-maker has established the eternal and universal 
,principles. Grotius makes reason, the measure of all obligation and 
„the basis of all limitations. Although the theory of natural rights 
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Jed ultimately to a hard and fast scheme of individual interests 
beyond the reach of the state which the state was bound to secure, 
it had important consequences in broadening the conception of 
justice. The foundation of these natural rights which the law 
existed to maintain was soon conceived to, be a compact ofall 
men with all men and justice consisted in maintaining the terms 
of the compact. The trend of these theories was thoroughly indi- 
vidualist; law exists according to the 17th century theory only to 
maintain and protect individual interests. ` Eighteenth century 
juristic theory down to Kant held to 4 propositions (i) there are 
‘natural rights demonstrable by reason eternal and absolute good 
‘for all men in all times and all places (ii) Natural law is a body of 
rules ascertainable by reason which secures these rights Gin 
the State exists only to secure these rights (iv) Positive 
law is the means by which the state performs this function 
‘and it is obligatory only so far as it conforms to natural 
law. Then came Kant who introduced another idea. According 
to him, the end of law is freedom of will to every one so far as 
consistent with freedom of all other wills. In other words, his 
theory marks a complete transition from the idea of justice as 
the maintaining of the social status quo to an idea of justice as 
securing of maximum of the individual self-assertion. 

Mr. D. O. Mcgovry considers the question of Irrevocable 
Offers. Disagreeing with Professor Langdell he thinks that there 
is nothing incongruous in the Court disregarding the revocation 
of an offer when there is a contract to keep it open. In such a case, 
even without accepting, the plaintiff has an equally fruitful 
action based upon the repudiation of the contract to keep 
‘the offer open. But, excepting extraordinary cases if the “paid 
for” offer contemplates a unilateral contract, the rule against 
needless enhancement of damages requires the offeree to heed the 
repudiation. His only remedy in such a case, is an action, for 
damages. In this connection the writer discusses also the 
question as to the remedies of the person who acts upon the offer 
but before he fully acts upon it the offer is revoked. He controverts 
the position of Pollock that in such a case the contract becomes 
complete as soon as the offeree commences execution though his 
right to recover anything for the work depends upon completion 
within a reasonable time. He seems to think that after’com- 
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mencement, the position is only one‘of “paid for” offer, with the 
"consequences attaching to such offer. 


In the American Law Review for March-April, there is an 
interesting analysis of the unconscious “process of judicial législa- 
tion” going on in our midst. The writer Shows as well as how judges 
make law by finding law, professing to interpret it and in applying 
it.. The first happens when a case arises for the first time ‘with no 
precedent to govern it. At any rate, there can be no doubt that by 
direct judicial legislation based on supposed principles of justice 
have been developed the bodies of law known as guastcontract, the 
common counts and the law of boycott. Principles of public policy 
may be seen acting in the case of the law of trade and other fixtures, 
the law of agency, the distinction between libel and slander and the 
lawof privileged communications. Agreat deal of judicial legislation 
also takes place under cover of finding what is reasonable under 
given circumstances. The prevailing theory that judgescannot make 
law and the attempt at finding out precedents conceals the process 
that is actually going on. Analogy and reception of the principles 
‘of foreign law are also other ways in which judges make the 
law. The process occasionally receives a check by the sense 
of juristic consistency or symmetry, The relative weight of 
the two considerations, the desire to do justice and the desire 
for judicial symmetry varies with the psychology of the judge. 

“Asa president of the American Bar association oncesaid “ a judge 
may decide almost. any question any way and still be supported 
by an array of cases.” Judges not only make new rules but also 
amend old ones. The abolition for instance of the husband’s. 
power to administer moderate correction to the wife is entirely 

‘due to the courts. When all the recognised ways of law making 
fail, the. judges have recourse to legal fictions, the principal 
types of which are (i) raising presumptions (ii) invention of 
conditions implied’ by law (iii) and pegnounicing upon the 
sufficiency of evidence. 

The writer has several interesting observations to make on 
interpretation and application of law as sources of law. He 
points out the necessity for sound economic and philosophical 
doctrines for a proper application of the law. 


Mr. Percy Bell sees a lot of lawlessness'in America and calls 
upon the legal profession which has he thinks the capacity 
both. in the legislature and the Courts to remedy it to improve 
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the condition. ‘The cumbrous procedure, the insistence on 
unanimity among the jury, the excessive’ right ‘of ‘appeal, 

‘the powerlessness of the Judges to control trials and the 

‘growing commercialism of lawyers who are .up to taking up 
any case and putting forward any defence, of some of the effective 
causes of this state of things. : se 

In the same number Mr. Edgar Cullen deplores the decline 
personal liberty in America. He sees it in the’ doctrine that 
gives the executive power to declare martial law, in the -power 
claimed for Courts to control the press for writings likely to 
excite the public mind, to punish for motives, ‘in the legislation 
undertaken on “ Eugenic grounds, in the interests of professions 
and classes, in the prosecution of Christian scientists and in the 
corruption that prevails among the electors. There seems to -be 
considerable resentment felt against the large power claimed for 
the Courts to declare legislative acts void. This theme forms the 
subject matter of ‘several articles in the American Legal journals. 

Another writer putsin a strong plea for what he calls 

“ civilised commercialism ” “ the regulation of business despotism 
into a business Republic” and states certain rules for General 
adoption. ; ‘ 

“ Trusts based on oral promises to ‘hold in trust convey or 
to devise, made by voluntary grantees” is the heading of an 
informing article by Mr. George Costigan in the Michigan Law 
Review for April. “In connection with this question he considers 

"3 situations; first where one person ‘pays the purchase money- and 
has the conveyance made to another who at the time. agrees 
orally to hold in trust for or to convey to or to devise-to the 
payer. 2 Where a grantor conveys without consideration other 
than the grantee’s promise to hold in trust for or to convey or to 
devise to a third person. > i 

3. Where one person pays the purchase money and has the 
conveyance made to another who agrees orally to hold in trust for 
a third person. ae. oe 

He thinks that in all these cases, the trust should-be upheld’ 
as constructive trust. In the first case, Courts have been up- 
holding it as a case of resulting trust which the writer thinks is 
obviously wrong, there being an express trust though invalid, 
In the second case, Dean Ames is of opinionthat the Court should 
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decree restoration of the property to thegrantor on the principle 
of restitution integrum. He is not: prepared, to extend the 
principle applicable to legacies to conveyances. The writer 
thinks that: even applying the principle of restitution integrum, 
the’ person to whom restoration is ‘to be made is the intended 
cestui que trust. In the last case also, Dean Ames thinks that the 
property should be restored to the person that provided the 
purchase money while the writer, thinks that the trust should be 
enforced in favour ‘of the intended cestui que trust. The broad 
ground.on which he puts the power of Court to so declare is 
that equity can ‘raise’a constructive. trust whenever there is 
fraud and unjust enrichment of one at the expense of the other 
` and in both the cases the: person as being the intended 
cestui que trust. . $ is 





BOOK REVIEW. 

The Provincial Small Cause: Courts Act by Kedarnath 
Chaudhuri, Price Rs. 2-8. i 

It is a striking commentary on the methods of Indian legal 
procedure that a mass of case law should have grown up around 
the question whether in the trial of a small case the munsif 
should deal with it on the “regular” side oron the Small Cause 
side. And when the Small Cause Judge, happens to bea different 
individual from the regular Judge, we have not infrequently seen 
the sad spectacle of the unfortunate litigant, being sent about 
from Court to Court the Small Cause Judge referring him to the 
regular Court and the regular Court referring him back to the 
Small Cause Court. But as long as this state of the law con- 
tinues to exist, an up to date work on the subject is a necessary 
volume in every lawyer’s library and we can confidently recom- 
mend Mr. Kedarnath Chaudhuri's book as the latest and the most 
useful publication on the subject. < The collection of -cases from 
both the authorised reports and the unofficial publications is 
fairly complete and the notes are well arranged under conveni- 
ent headings so as to facilitate reference. o 
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TEMPLE PROPERTIES AND BONA FIDE 
PURCHASERS. : 

The doctrine of ‘Bonafide purchase for value without notice’, 
of a trust, is laid down in S. 64 of the Indian, Trusts (Act II of 
1882) as follows: “Nothing in S. 63 entitles the beneficiary to any 
right in respect of property in the hands of. (a), a transferee in 
good faith for consideration without having notice of the trust.” 

S. 1. of the Indian Trusts Act, however, says ‘that nothing 
herein contained applies to public or private, religious or 
charitable endowments.” . S. 64 however only reproduces a well- 
known rulein English equity jurisprudence which has been acted 
upon by Courts of Equity in England from a very early time, 
In this article it is proposed to examine the applicability 
of this principle to the case ot a bona fide purchase from 
the trustee, of property belonging to a temple and to examine 


also the true legal position of trustees with reference to 
such properties. 


The question is not covered by any authority, and both in 
Juggut Mohini Dossee v. Musswmat Sokhee Money Dossee! and 
in an appeal from North Arcot recently decided by the Madras 
High Court, viz., Sowcar Govinda Doss v. Raja of Karvetnagar, 2 
the point was raised but was not decided as it was found 
unnecessary todo so. The absence of authority on so impor- 
tant a question—important on account of the multitude of 
religious and charitable institutions of different kinds in this 
country — is of course a curious circumstance. But the 
settlement of it as well as of other matters relating to such 
institutions is eminently the proper province of legislation. 
The interest and zealevinced by the Legislature in England in the. 
cause of charities in general would be borne out by the multitude 
of statutes which it has passed from time to time, se that hardly 
any question concerning. them seems to be uncovered-by some 
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legislative provision or other. Our legislature has, on thecontrary, 
been till now maintaining’ an attitude of extraordinary indiffer- 
ence, especially in the case of Religious Endowments. Act XX of 
1863 still stands alone in the statute-book despite the agitation 
of the last half a century; and despite also the verdict of experi- 
énce which has shown it to be as inefficient as it is inadequate. 
There are signs; however, of our legislators rousing themselves to 
move in the desired direction, and one can only hope tbat false 
fears or false notions of policy will not continue to stand in the way 
of an earnest attempt being made to meet the various difficulties 
which so often arise and provide ‘material for speculative litiga- 
tion. - Not the least important of such questions demanding 
solution is the one which forms the subject of this article. 

The rule which extends protection to a bona fide purchaser 
has, as already observed, been acted upon from a very early time 
“in England and is in fact as old as the jurisdiction of Courts of 

Equity over Trusts, “No distinction has ever been ‘made in its 
application between private trusts and charitable or religious ` 
trusts. As early as.1601 A. D. it was applied to charities.by the 
Statute of the 43rd of Elizabeth Ch. 4, S. 6. The courts also 
have applied the principle to charitable trusts: see for instance. 
Attorney-General v. Wilkins, 1. A number of decisions. to the 
game effect are cited in Tudor, p. 244, &c., Lewin on Trusts 
p. 1101, Dart on Vendors and Purchasers Vol. II, p, 933, 
Sugden Vol. II, p. 594 and . Halsbury’ s Laws “of England 
Vol. IV; p. 200. There will not therefore be any: watrant for our 
making a distinction in this country between one class of trusts 
and another in applying z a. principle which we have borrowed from, 
the English Law. We have, therefore, to examine the rationale | 
of the rule itself and see what are the essential requisites for: its j 
application, and how fat.they are present in the case of endow- . 
ments made in favour of temples. 

In“ English law, the doctrine came into vogue as -an < 
application of the rule’ that ‘where the equities are equal, 
the law prevails’. In other words, Courts of Equity refused , 
to interfere‘in favour of a plaintiff whose equity was equal _ . 
to that of the defendant, ‘since both were equally innocent |. 


1. (1868) 17 Beav; 285s, c. SIE. R. 1048, 
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and equally diligent.’ The cestui que trust whosè remedy 
jay only in a Court of Equity could not obtain as against 
a bona fide purchaser the writ which ordinarily would be issued 
by that court against persons in possession of trust: property 
for enjoining them to fulfil the ‘trust. It follows that 
such a plea of bona fide purchase would, be upheld, only 
.When the purchaser had obtained the legal title to the 
property. The court considered it inequitable: that the plaintiff 
‚should deprive the defendant-purchaser of what was said to be 
his ‘tabula in naufragio’ see Story’s Equity: p. 44, and p. 1021, 
and the observations of Lord Cairns in Heath v. Crealock 1, 
If the purchaser had only an equitable title, another maxim 
came into play, qui prior est tempore potior est- jure ; 
and the equity of the plaintiff which is prior in point of time pre- 
vailed over that of the purchaser. 

Accordingly, where a trust-estate is interposed in an endow- 
‘ment of property in favour of a temple or other religious or 
charitable institution, there ‘is nothing to prevent the appli- 
cation of the above rule in favour of a purchaser from the 
trustee without notice of the endowment. But the doctrine 
would have no application if there is- no trust and conse- 
quently no division of the legal and equitable estates in the 
property. The observation of the Privy Council in the 
Tagore case that “the anomalous law which has grown 
up in England of a legal estate in one set of courts and an 
equitable ownership which .is paramount in Courts’ of Equity 
does not exist and ought not to be introduced into Hindu Law,” 
cannot be taken to mean that trusts can be created or can exist 
in this country without the splitting. of the two rights in the 
property, If that was meant, it must be taken to have 
been overruled by the “Indian Legislature’ which has recog- 
nised that division by enacting the Trusts Act in 1882. See 
S. 3. Even in England, the ‘anomalous law’ has been abolish- 
ed by the Judicature Act only so far as the duality of jurisdictions 
is concerned, but the law still continues to recognise the two kinds 
of rights or interests in the property as brought about by 
the creation of a trust. It would be a question of construction. 





1. (1874) L. R. 10 Ch. App. 22 at p. 29. 
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of the deed of endowment and where there is no deed, of in- 
ference from the history and cifcumstances of the particular 
endowment, whether a trust was created and the legal title in the 
‘property was transferred to the’trustee as such, or whether the 
property was-intendéd.to be-given direct to the idol or other 
‘charitable object without the interposition of a trustee, and the 
person appointed, if any; was merely intended to be a manager to 
look after the endowment. For instances of the former descrip- 
‘tion, see Ranjit’ Singh v. Jaganath Prosad Gupta 1, Juggut 
Mohini Dossee v. Mussumat Sokheemonéy Dossee 2, Bishenchand 
Basawut v. Syed Nadir Hossein 3, Rupa Jagshet v. Krishnajt 
Govind 4, ‘and Sathianama Bharathi -v. Saravana Bayi 
‘Ammal 5, and of the latter, see Jaggodamba Dossee v. Puddo- 
money Dossee 6. Tyabunisia Bibi v. Kunwar Sham Kishore 
Roy. 1, Reghubat Dial v. Kesho Ramanuj Das 8, and Maharanee 
Shibessouree Debia v. Moothooranath Acharji 9, In any case, 
‘the onus will be on the defendant-purchaser ‘alleging a bona 
fide purchase to show that the legal estate vested in him by 
-means of the sale. ` K 

Having regard tothe antiquity of most of the endow- 
ments of our temples and having regard also to the fact that 
as. Justice Markby observes in 2 B. L. R. O.C. J. p. 47, 
trusts were unknown to the ancient Hindu’ Law and are'a recent 
introduction from England, it may not be correct to presume that 
the donor made an endowment through the medium of a:trust, 
In England; such assurances are generaliy in the form of an. ex- 
press trust. See Halsbury, Vol, IV, p. 126: and Tudor p. 84, 
Here as their Lordships remark in Anantha Tirtha Chariar v. 
Nagamuthu' Ambalagaren 19, very probably, such endowments 
took'the form of grants to the idol. Neither in England nor 
in'India however is a trust necessary for such a purpose. See 
per West, ‘J: in Manohar’ Ganesh Tambekar v. Lakshmiram 
Govindaram1,. In-this ‘matter, therefore, there is no question 


“1. (1885) I. L. R. 12 C. 875. ` 2, (1871) 14 M.I. A. 289. 
8... (1887) L.R: 15 I. A, 2. ‘> "4. (1884) 9 B. 169. 
6, (1898) I. L. R. 18.M. 266. -. 6 (1875) 15 B. LR. 818. ` 
© 7. (1871) 7B, L, B. 621. | 8, (1888) I. L. R. 11 A. 18. 


9, (1869) 13 M. I. A. 270. 10. (1881) I.L. R. 4 M, 209. 
Jaa 11,. (1887) I. L. R: 12 B. 247; : 
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of any presumption either way, and the defence of bona 
fide purchase has in each case to be supported by ‘strict 
proof of all the legal essentials that would sustain it: viz. 
(1) that there isa trust; (2) that the legal estate wasin the 
transferor or trustee; (3) that the transferee acquired it by means of 
the purchase, (4) his purchase was for consideration and without 
notice of the trust. The same test can also be applied to cases 
of what may be called partial trusts, different forms of which are 
dealt with in Mr. Ganapathier’s book on Endowments. (P. 1. of 
the Introduction). 


To cases of simple gifts or dedications of property in favour 
of idols for their worship, &c., without a trust interposed, the 
above principle cannot apply. The proposition so stated is simple 
in itself and would not be difficult of practical application, 
but for the fact that some of our Indian enactments as well as 
decisions have used expressions like ‘trustee,’ ‘vesting of property,’ 
&c,, in a loose and non-legal sense. One instance may be at once 
mentioned. S, 92 of the Civil Procedure Code begins by saying, 
“In the case of any alleged breach of any express or constructive 
trust, do.” and clause (c) says “for vesting any property in-a 
trustee.” No difference has been made by decided cases in the 
application of this section between endowments which are trusts 
and those which are direct gifts'in favour of idols. If the numer- 
ous decisions of the Privy Council and of the High Courts are 
correct which hold that a temple trustee in the latter class of 
cases would have no legal title in the properties, and that such 
properties would vest only in the idol, a prayer ‘for vesting property 
in a trustee,’ in the legal sense of those words, would, to say the 
least, be'a. totally inappropriate relief. It would also be difficult 
in the face of those decisions to assume any constructive trust as 
between such a trusteé and the idol or its properties, as a ‘con- 
structive trust’ is understood in English Law. See Snell’s Eyuity, 
p. 135 and Lewin on Trusts, p. 201. The Religious. Endowments 
Act (Act XX of 1863) again, uses terms like ‘trustee,’ ‘manager’, 
&c., without pointing to any differences between their respective 
legal capacity or powers. Ss. 4 and 12 speak of the Local 
Government ‘transferring property to the trustee, manager, &c. or 
to the committee’ in apparently a similarly non-technical sense. 
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-The Bengal Regulation XIX of 1810 and the Madras Regulation 
-VIL of 1817 from which much of the terminology of Act XX of 1863 
- is borrowed are open to the same criticism. The use ‘of these 
-expressions in the above enactments may be contrasted with those 
in the Charitable Endowments Act (VI of 1890) which is drafted 
on the lines of the Charitable Trusts Acts of England. These 
-Indian enactments are of no assistance in- ascertaining the 
true legal position of these so-called trustees and the true- theory 
‘of ownership in temple property, and it is to the Hindu Law, 
scanty as its provisions are on this subject, supplemented to'a 
great-extent by the decisions of our courts that we have to turn 
for solution. 

The position is very different in England. The whole law 
of ‘Charities,’ in the broadest sense of the word, has been reduced 
toa number of statutes. A perusal of those statutes passed 
since 1853 will show what great care is taken to see that the legal 
title -in all property held for a charitable purpose is made 
“to vest, without any break in continuity and any room for un- 
certainty in some definite person or. body of persons. See for ins- 
tance 16 and 17. Vict. C. 137, Ss. 48, 69, 66; 35 and 36 Vict. Q. 

_ 24, 54and 55 Vict. C. 17, S. 3, 56 and 57 Vict. C. 73S. 5 (2), Ss. 
19 and 75, &c. If expressions are used in any other than a strictly 
legal sense, it is said so expressly as in 56 and 57 Vict. C..73 
S. 75. (2), unlike our Act XX of 1863. With regard to Religious 
Endowments there are also a number of statutes supplementing 
the Ecclesiastical Law. Under that Law, particular officers 
of .the church are recognised as trustees of church pro- 
perty and as corporations sole; for instance, church-wardens are 
so recognised for certain purposes. See Phillimore’s Ecclesias- 
tical Law, Vol. II, P. 1484. Various Acts constitute persons called 
Ecclesiastical Commissioners, Church Trustees, etc., to be vested 
with.the legal title in church property. See also with regard to 
this question 6 and 7 Vict. C. 37, Ss, 22,.31 and 32 Vict. c. 109, 
46 and +7 Vict. C. 36, Ss. 5, 12. 

-In India, a complete law of cliarities. is yet to be enacted. 
The. Hindu Law is meagre in its provisions as to endowments; 
“Mr. “ Saraswati in .his Tagore Law Lectures on Religious 
Endowments: complains that this subject does not form any 
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‘It is very doubtful, speaking with the ‘greatest respect, 
whether it is open to any learned judge at this time of the day, to 
propoynd a theory, such as the one that Justice Mukerjee lays 
down in the Calcutta F. B. case, a theory which would at one stroke 
practically ‘upset all the decisions above referred to. It is not 
clear whether it was even necessary for him to lay down this 
view for supporting his decision, since he and the other learned 
Judges hold that the rule in the Tagore case based as it was 
upon the text of Jimutavahana, “relinquishment in favour of ‘a 
donee who is a sentient being” applies to secular gifts alone, 
and “not to religious dedications, See Bhupati Nath Smrititirtha 
v. Ram Lal Mattra 1. Besides, the Chief Justice and to some 
extent Justice Chatterjee also, rest their decision on the ground 
that the rule will in any event not apply to the case before 
them, in which property was conveyed to trustees for estab- 
lishing an idol and not given to it direct Bhupati Nath 
Smrititirtha v. Ram- Lal Maitra 1. However that may be, 
no Judge can now well ignore or overrule the settled principle of 
law that idols can -hold and be vested with property. Both 
Justice Stephen and Justice Chatterjee affirm this principle, viz, 
thatthe idolis owner, though in a secondary or ideal sense, and 
do not lend any countenance to the theory of the property = 
devoid of ownership or being extra commercium. 

The importation of an ideal or secondary sense seems, how- 
ever, to be not only unnecessary but also elusive and misleading, 
The ideal nature of the ownership is of the very essence-of the con- 
ception- The case of a Corporation will illustrate the point. Savigny 
in his ‘ Jural Relations’ translated by Rattigan (at p. 181) obser- 
ves that thé essential nature of all Corporations i is that the subject 
of the right does not exist in the individual members thereof 
(not even in all of them taken collectively) but in the ideal whole”. 
If such an ideal whole can hold property, why not an ideal entity 
which to the votary is merely embodied ‘in an image for purposes 
of worship? The idea of ‘juristic persons’ has been in other systems 
of law, applied to the Gods, and eminent Judges like Justice 
West agree that the conception is not foreign to Hindu 
Law. In Bhupati Nath Smrititirtha v. Ram Lal Maitra 1, 
Sir Lawrence Jenkins quotes a passage from the Maha Nirvana 
Tantra, which gives expression to the same idea as follows: 

(1909) I. L.R. 87 ©. 128. 
2 
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“ Property thus given by a man or appropriated by him to 
religious uses cannot be set aside by his son and the rest. The 
giver can no longer resume it because Dharma is the thep mas- 
ter or owner of such property.” The refence to ‘an ideal 
sense’ cannot be made therefore to nullify the conception of a 
juristic person of whichit isa necessary part. No such effect 
seems to have been intended by the Privy Council which made 
use of the phrase ‘in an ideal sense’, in the case reported in Maha- 
rajah Jagadindranath Roy v. Rani Hemanta Kumari 1, to which 
Justice. Mukerjee makes reference. In that case the Privy Council 
while affirming the capacity of the idol to own property as a 
juridical person, distinguished the right of ownership from 
the right to sue or the right to possession which, from the very 
nature of the case must vest in the person representing the 
idol in its external relations, and the exemption, provided in 
favour of minors by S. 6 of the Limitation Act is applied 
to the manager who would within the meaning of the section 
be the person entitled to sue. It is therefore not permissi- . 
ble to whittle down the principle laid down in these cases by 
adding or emphasising limitations which are really unmeaning. 


Assuming it were open to the learned Judge to deal with the 
matter as if it were resintegra it is not at all clear whether his 
conclusion necessarily follows from the review of original authori- 
ties which his judgment contains. The conclusion is stated at 
p- 155: “we start with the position that in the case of deities 
there cannot be any acceptance, and therefore, necessarily, any 
gift. If, therefore a dedication is made in favour of a deity, 
what is the position ? The owner is divested of his rights. The 
deity cannot accept. ln whom does the property vest? The 
answer is, the king is the Custodian of all such property.” The 
last sentence apparently means that the property vests in no- 
body, but the king-presumably in his character as parens patriae 
can take the custody of the property and manage it on behalf of 
the deity. i 


It is rather difficult to make out from the judgment whether 
the ownership not passing to the Deity is because of the 
` impossibility of an acceptance or because of the incapacity 
of the deity to own properties. As far as the first of 


1. (1904) L R. 81 I. 4,1203. 
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these two grounds is concerned, it is quite clear that it can have 
no force whatever so far as gifts made before 1882 and governed 
by. the Dayabagha Law are concerned, since according to Jimuta- 
wahana property would vest in the donee even before acceptance. 
See’ Stokes Hindu Law Books, p. 188. The Bengal .author 
in fact criticises Wignaneswara’s view which holds that the 
donee’s ‘right is completed only by acceptance, as virtually making 
the acceptor the giver. In commenting on a text of Dhaumya, 
Jagannatha’ says in his Digest, “ According to the opinion of 
those who maintain property is vested by mere gift without 
acceptance, a thing which is given to adeity whose essence is a 
text of scripture becomes the property of that deity;” see 
Colebrooke Vol. II, p. 190. Further the argument based on 
the necessity of acceptance, on the presumed incapacity 
of deities to accept, cannot help the learned judge in arriving 
at his conclusion. Hf a gift is made in favour of one in- 
capable of accepting, what is the consequence? It will 
have no effect and will certainly not put an end to the 
donor’s rights in the property. The learned Judge gives extracts 
from the works of Raghunandana and Sree Krishna at P. 148- 
149, who maintain this opinion. These writers do not however 
say that a gift in favour of a deity would be an exception to that 
result. One fails to see how they can support the learned Judge. 

The difficulty is, however, sought to be avoided by explain- 
ing dedication by the theory of ‘an abandonment and no gift’, 
which practically amounts toa sort of via media between a 
valid and invalid gift. In the first place it must be observed 
that the idea of an abandonment is wholly artificial, since no 
man who dedicates property, say, to an idol imagines that he is 
merely abandoning his rights therein and leaving it to the mercies 
of the Sovereign Power. His idea, on the contrary, is one of gift 
in the ordinary and natural sense of the word, and he does intend 
to give it and give effectually too, to the deity or idol concerned, 
and make it henceforth its property. Besides, in most of our 
scriptures and other ancient books, the word commonly used in 
this connection is ‘gift’ or other variations of the same word. See 
the passage from Katyayana cited at 37 Cal. p. 155 and the other 
references given at p. 165. The word 24 or ‘ should be given’ 
is used in Angiras Smriti in enjoining such gifts: qart 
agina aAa | gies... ) See Parasaramadhaviya p. 178. 
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Some other references to the use of the same word may 
be seen at p. 136 of Mr. Saraswati’s book on Endow- 
ments. The passages from Shoolapani cited at 37 Cal. p. 147 
only show that the word is used in a secondary or figura- 
tive serise in such cases. That is the conclusion to which 
Sabara in his commentary onthe Purva Mimamsa (IX chap. I Pada, 
Iv Adhikarana) comes after a discussion as to whether deities 
have ag a physical form or not. The same is also pointed out by 
Medhathithi. All that these authors mean—and no objection can 
be taken to it—is that a gift in favour ofa deity being fictitious 
in every respect except the abandonment by the donor, is used only 
in a Wt or WRT sense, i.e. secondary or figurative sense, as 
other expressions like property ownership, &c., when used in the 
same connection. No doubt a gift to an idol is figurative in the 
sense that the donee is a fictitious person but the fiction 
is one which does not deter the piously disposed donor from 
making the gift or the law from effectuating it. 
| But there are other objections besides artificiality to 
this. theory of abandonment. ‘Every gift implies an abandon- 
ment by the donor of his: rights, and if a gift is made 
in favour of a deity, there is no reason why the peculiar 
consequences attributed to an abandonment as such, should 
not follow from that gift. It would be obviously unreason 
to say that if a.donor intended a gift, no effect would be produced 
in law, but if he merely intended to abandon in favour of the gods, 
the result would be different. Neither the passages from Sabara 
nor those from Medhathithi can be understood in any such sense, 
They only emphasise the metaphorical use of the expressions, gift, 
ownership, &c., and do not ‘intend to deny all legal ownership 
in deities, as will be shown presently. Nor does Raghunandana 
who is cited at the end of p. 148 and who maintains. that an 
abandonment in favour of a person who does not accept would 
not terminate the ownership of the donor, recognise an abandon- 
ment in favour of a deity as having different consequences. 
It would thus appear to be a mere question of words whether a - 
“dedication is called a gift or an abandonment. | 


But it would be absolutely futile to invoké the assistance of 
any- such theory of abandonment if the true position is that the- 
Gods are capable of ownership in law. If property can vest in 


í 
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them, there is no object in treating the transfer from the donor to 
the deity as any other than a gift. The commentary of Medhathithi 
on Manu (Chap. XI, v. 26) does not militate against that position. 
The sloka in Manu runs thus: “That wicked man who through 
covetuousness misappropriates Devaswam (God’s property) or 
Brahmanaswam (property of Brahmans) subsists in the next world 
on the leavings of vultures.” Sloka 20 of the same chapter has 
also to be read in this connexion: “The wise consider the proper- 
ty of those who perform sacrifices (habitually) as Dewaswam:. and 
call that of the men who do not so perform as Asuraswam.” 
The commentary on the 26th sloka is as follows. “The property of 
persons of the three regenerate castes who habitually perform 
sacrifices is Devaswam: and the property even of those Brahmans 
who do not perform them is Brahmanaswam: it is thus that the 
sloka reads. The sloka about the property of those persons who 
habitually perform sacrifices (sloka 20) is (however) a laudatory 
sloka intended topraise such people); and the expression (Deva- 
swam) is not used in the primary sense imported by its component 
Parts; -like such words as ‘stealing’ and the like. Therefore it 
(the meaning) can be explained in another manner. Devas: 
wam (God’s property) is what is relinquished (given) with the 
Gods in (one’s) view for the performance of sacrifices and. the 
like,.since the primary (ordinary) relation (incidents) of owner- 
ship of property is absent in the case of the Gods. Because the 
Gods do not spend the property according to their pleasure not 
is any act by way of protecting the property visible in their case. 
(The popular view) of the world is that property possesses those 
characteristics (of being spent and protected.) Therefore when it 
is said withthe Gods in view, ‘This ts not mine, This is God’s’, 
that becomes God’s property. And this is enjoined (to be ‘done) 
in favour of Agni and such like Gods during Darsapurnamasa 
sacrifices and the like, and the practice of the learned is well- 
known to enjoin (the same thing being done) in Durga sacrifices 
and the like which are secondary methods (of attaining spiritual 
merit). In the world, however, the property connected with 
images like the four-armed and the like is'said to be Devaswam. 
It would of course be proper to place the popular acceptation on 
an expression used in the shastras. That would be so, if the 
expression Devaswam acquired a technical. meaning as an indivi-- 
sible expression (having no reference to the meaning of its com- 


46 THE MADRAS LAW JOURNAL. [VOL. XXVII 


ponent parts). Itis however preferable to consider the total 
meaning of the expression as derived from that of its component 
members, that is, Devas’ (Gods’) swam (property) is Devaswam- 
Nor is there any authority for understanding it with the addition 
` of other (extraneous) words. The very use of the word ‘images’ 
negatives the primary idea of a Godhood (the status of Gods) in 
the four-armed and the like. ‘If however the above quality (of 
Godhood) is absent (in such images), then let their property be 
(considered) Devaswam by (force of)-usage (custom of the people). 
The primary relation (incidents) of ownership of property is 
wanting. Inthe said manner the use of the werd ‘property’ 
may be explained: This is discussed in the second chapter.” 
The above seems.to be a correct rendering of ‘the commentary. 
The translation given of the passage THI gaqwat-.....24ed...... 
Wag in Bhupati Nath Smrititirtha v. Ram Lal Mitral appears to 
be incorrect Kullukabatta in his commentary on the same “sloka 
says, “ Property relinquished (given) in favour of images and 
the Gods is Dewaswam.” Medhathithi in commenting on the 189th 
sloka in the II chapter of Manu to which the above reference 
is given says,.... In the chapter on. Punishment, the word God 
is used in the sense of images only.......... The word Devadra- 
vyam (Gods’ property) should be understood in a secondary or 
figurative sense only, since they have no ownership in the primary 
meaning of the term.” After citing the above passages from ; 
Medhathithi, Justice Mukerjee says, “It is conclusiyely estab- 
lished from these authorities that according to strict Hindu 
juridical notions there can be no gift in favour of the Gods.” 
With great respect, it must be said that the above disquisition 
of Medhathithi has no bearing on the subject of gifts. The 
commentator discusses how Dewaswam is Devas’ property ; if 
property, as is popularly supposed to mean, is what the owner 
spends and enjoys. After disposing of the definition given in 
sloka 20 which, he remarks, is merely laudatory, he then takes 
up the objection that Gods cannot spend or preserve their pro- 
perty. He concludes the argument by saying that if a man says 
“This is not mine but it is God’s, it becomes God’s property.” He 
also remarks that the preferable meaning of the expression 
Dewaswam is Dewas’swam. The same effect, he says, is pro- 
duced by offerings: in that form in other sacrifices not enjoined 


1. (190911. L. R. 870. p. 152 and 166. 
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in the vedas but sanctioned by custom. All this is, if anything, 
only an emphatic assertion of the capacity of deities to have 
property.and a recognition of a- valid transfer of rights from the 
votary or offeror to thedeity. No theory of ‘res extra commer- 
cium’ or anything like it is even remotely hinted in the course 
of the discussion. He next takes up the question of the property 
of images. He admits that they cannot be Gods and therefore 
the word ‘Devaswam’ cannot literally apply in their case: but 
concludes that their property too will be Devaswam in the same 
manner by force of the customary practices of the people. That 
is, if a man says, ‘ This is not mine but itis this image’s,’ it will 
become. its property. In this, Kullukabatta also agrees. It 
would be completely misunderstanding the above passages if the 
reference to the absence of the primary relation of ownership is 
to be understood to negative all idea of legal owner- 
ship in deities or images. The absence of that primary relation 
is also emphasised by Sabara in his commentary on Jaimini (IX, 
1,4) referred to at p. 150, in which, however, he admits that 
the capacity of Gods to own property is established by the 
smiritis, by usage, etc, waite TITA qandga ; and gives 
instances. of each. This antithesis between the capacity to own 
property and the incapacity to exercise acts of ownership is com- 
mon to all juristic persons as is pointed out by Savigny in his 
‘Jural Relations’ at; p. 210. 

If a deity then can be vested with property, it is absolutely 
immaterial how the transaction is called. There may not be 
any great difficulty in viewing it as a gift. A law which 
is exceedingly partial in the case of religious and charitable 
gifts may well be supposed to waive also express acceptance by 
the donee. But our scriptures and our other sacred books may not 
at all be ready to concede that deities are not volitional beings or 
are not capable of accepting a gift. Justice Chatterjee combats 
the view that they are not sentient beings, see 37 Cal. 166. 

l The Yajur Veda for instance, speaks of Indra being 
satisfied with offerings given by men and showing his gratitude 
by blessing them with presents of children, cattle, etc., 
gu Wai ga Saang: ahna Gods are supposed to ask 
for or desire gifts: See Manu, chap. III, v. 80: if they can 
ask for them, they can also accept them. If they have a 
mind and a volition, we can well assume a mental acceptance on 


ae me ae an ana, 
apan ee 
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their part asis prescribed by the Mitakshara in the commentary on 
sloka 27 of the Vyavaharakanda of Yagnavalkya, where acceptance 
is said to be mental, verbal or corporeal. Mr. Saraswati says that 
an idol makes a corporeal acceptance of a gift of the temple 
in which it is located by taking bodily possession of the premises. 
But it is perhaps unnecessary to make any of the foregoing as- 
sumptions, since acceptance can be made on behalf of the donee 
by another. The Hindu Law recognises gifts in favour of 
minors, in whose case the guardian would signify the acceptance. 
See Trevelyan on Minors P. 27, 28, and 33 M. 312 at p. 314. 
The lawfully appointed manager can similarly represent 
the deity. As far as idols are concerned, the law treats 
them as Juristic persons after consecration, or Pranapra- 
thishta as it is called. This idea seems also to be common 
to the English law which recognises similar legal conse- 
quences to follow from the Consecration of a church. See 
Halsbury Vol. 11, P. 730, 792. There is therefore no diffi- 
cculty in treating a dedication as an ordinary gift or in con- 
sidering deities or idols to be capable of acceptance and of 
ownership. l 

The fallacy in the argument of Justice Mukerjee in Bhupati 
Nath Smrititirtha v. Ram Lal Maitra 1; seems to be 
really due to his importing the Roman theory of consecration 
into the discussion. The effect of such consecratioa when 
made with the prescribed formalities (for which see Whit- 
field’s Roman Law, p. 336) was.to make the property res 
sacrae, which was one variety of res ‘extra patrimonium’ 
‘according to Justinian’s classification of res (things). It ‘is 
not quite clear that the expressions extra patrimonium or 
extra commercium which as translated in the books on Roman 
Law only mean ‘incapable of ownership by private individuals’, 
necessarily exclude the idea of divine ownership: for instance 
Moyle in his book on Roman Law points out that res universitas, 
another variety of ‘res extra patrimonium’ would imply the owner- 
ship ofthe state, of ecclesiastical bodies, of churches, fa, Savigny 
points out, however, that “the eftect of such consecration would be 
to withdraw the property fromthe sphere of Ownership, and it 
would not belong, in a proprietary sense, to the temple or the 
priests.” Jural Relations, p. 183. It is enough to remark that no 





1. (1909) I.L. R. 37 0. 128. 
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such peculiar theory is recognised or applied by the Hindu Law 
with reference to gifts to the Gods orIdols. The Hindu Law on 
the contrary, is not in favour of property being held in abeyance 
or being supposed to pass out of one tillitis received by another: 
Mayne’s Hindu Law (8th Ed.,) P. 512. The theory of Justice 
Mukerjee is in conflict with this principle. 

-A more suitable analogy is furnished by the later Roman 
Law in the notion of juristic persons, 7.e., ideal objects capable 
of ownership of property. This idea has been applied to the 
Gods by other systems of law. Pollock and Maitland’s History 
of the English Law Vol. I, p. 481. And it has been so applied 
in this country by the series of decisions already referred to. 
This is perfectly in accordance with the immemorial beliefs and 
practices of the people including their lawgivers.. Even the 
author of the Purva Mimamsa which is considered to be com- 
paratively heterodox in its doctrines could not completely shake 
off such beliefs, as will be seen from the following commentary on 
chap. VI, Pada V,-adhikarana I by Madhavacharya; aq afepAa 


veo ARANG: «Gata: TASAA... aa: waar 


offered to certain deities on the Trayodasi night in the 
mistaken belief that it is Chathurdasi, a process of with- 
drawing them from those deities and giving them to others 
is prescribed by the Sutra of Jaimini. It is assumed that by the 
` gift of the oblations, they would become the property of the 
deity to whom they are offered. To the same effect is also the 
Commentary (Bhatadipika) of Kandadeva (Mysore Ed.), who in 
various places assumes the acceptance of gifts by deities : 2qeaqr- 
feeraanda: erences : aradan: (the reason of property being 
called Devaswam, &c., is the acceptance of such property by the 
Gods).” aia ft 

If then the property vests in the deity or idol by means of 
the dedication, what is the position of the trustee as he is 
called? Various analogies have been used by decided cases to 
illustrate his position: that of trustee in the legal sense, in 
Thackersey Deoraj v. Hurbuny Nursey 1, and others: that 
of: guardian of a minor in Prosumno Kumari Detya v. Golab 
Chand Baboo 2, that of agent in Seshadri Iyengar v. Nata 


1. (1883) I. L. R. 8 B. 482. 2. (1875) 21. A, 145. 
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Raja 1. Some others lay’ down that he is a mere manager, 
whatever that may mean: 7 B. L. R. 621, 28 Bom. 215. and 15 
B. L. R. 318. But all the courts are agreed that he’ has no legal 
‘ownership in the property which is essential in a trustee properly 
so-called. Neither the Regulation VII of 1817 nor the Act 
XX of 1863 affects this conclusion. The former merely affirmed 
the Crown’s power'of superintending religious endowments and 
vested that right in the Board of Revenue and did not alter in 
ariy respect the powers or the position which the trustees, mana- 
gers etc. already had in relation to the properties in their charge. 
“Nor were suchi powers or position altered by the Act of 1863, 
See S. 6. The fact that their powers and duties are in many 
respects similar to those which trustees of express trusts possess 
under the general law ought not to be allowed to obscure their 
true legal position. That there can be no question of con- 
structive trust in their case is also fairly clear. See Pomeroy’s 
(Equity Jurisprudence.) Vol. III, p. 2009. l 


E AE 


affect the property of the idol unless it be by force ofa legislative 
provision like art..134 of the Limitation Act, which would give 
the purchaser a perfect title after 12 years. He cannot avail him- 
self of any: equitable plea of ‘bona fide purchase without notice 
of the trust,’ since “his vendor is merely a trustee by metaphor 
and has no legal estate to part with, To hold otherwise would . 
be to fall into the very error which, as Lord Westbury points out, 
is the result of an incorrect légal designation of parties and 
relations, “The application toa man who is improperly and by 
metaphor.’ only called a trustee, of all the consequences which 
would follow if he were a trusteé by express declaration, holding 
the property exclusively for the benefit of the cestuis que trust Well 
illustrates the remark of Lord Macclesfield that nothing is apt to 
mislead as a metaphor.” Knozv. Gye 2, 


S. RAMASAMI IYER, 
High Court Vakil 
Mylapore. . 


4, (1897) 'I. L. R- 21 M. 179 at P. 201. 
-2. (1879) L. R. 5 E. and Ir. Ap. 656, 675. 
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_ - SUMMARY OF ENGLISH. CASES. 
Folkestone ees v.: Brockman and others 1914 A. c. 
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338. 
ea ki eee KANE EE ienn: 
di—Presumption from long user: — Whether presumption of law or 


faci . 8 
The crucial question to ‘be determined in ascertaining 


whether a street is a highway or not is the -intention to dedicate 
the same asa highway on the part of the owner; and long 
continued user by the public may Be taken as evidence of an 


intention to dedicate. 
If upon the evidence before the justices, they came to the 


conclusion that the owner did not intend to dedicate the road 
as a highway, it was a finding of fact and the High. Court has 
no jurisdiction to interfere in a case stated on a question of 


law. 
Per Lord Atkinson, Proof of long, continuous and uninter 


rupted user of a way by the public, though it is evidence from 
which dedication may be presumed, does not create a Presumptio 
juris in favour of dedication, which must prevail unless rebutted. 


The presumption of dedication from 


Per Earl Loreburn. 
long continued user of a way by the public is one of law, 


though it does not make much difference whether it is called a 





presumption of law or fact. 
Cedars Rapids Manufacturing and Paver Company v. Lacoste 
(1914) A. C. 369. 
Land acquisition—Valueof Land acquired for an under 


taking——not value as part of the undertaking, test 
Where a company had power under a statute to develop 
water powers ina certain river and were, given authority for 
the carrying out of the undertaking to acquire adjacent lands. 
Held that the value to be given to the owners of those 
lands was not on the one hand its mere agricultural value, nor 
on the other hand its proportionate value in the companys’ 
undertaking but its price enhanced above the bare value of the 
ground which possible intended undertakers would give. That 
price must be tested by the imaginary market which would have 


3 


< 
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ruled had the land been exposed for sale before any undertakers 
had secured the powers or acquired the other subjects which 
made the undertaking as a whole a realised possibility. 


Sincloir v. Broughan (1914) A. C. 398. 


Mixing of Funds—Rig ht under—Company—U lira vires bor- 
rowing—action of money had to the use of—Not available when 
based on ultra vires transaction—Test of maintainability. 


A building society with unlimited powersof borrowing start- 
ed a banking business and in the course of that . business, large 
_ deposits were taken and invested in various kinds of ways. The 
business failed and on the depositors claiming their amounts, the 
Lower Court held that the banking business was ultra vires and 
therefore the depositors were entitled only to what remained after 
the share holders were paid in full. On appeal the House of Lords 
held that the borrowing was ultra vires as the borrowing powers 
should in principle be limited to the purposes for which the 
Society was incorporated but that the share holders as well as the 
depositors should share proportionately to their contributions as 
the assets that remained were the assets of the banking business 
which must have been built up partly with the funds contributed 
by the share holders, and partly with the deposits. Subject to the 
right of any person that can trace his money to any particular 
asset, their Lordships held the whole body of depositors and the 
whole body of share holders Should share the deposits. 


Their Lordships held however that-the view of Moulton L. 
J. that the amounts of the deposits should be paid first as money 
had to the use of the creditors.could not- be upheld. The'action 
of money had to the use of, was an action quasi ex contractu and 
as-such could not be maintained under circumstances in which an 
action on the contract if there were one, could not have been 
maintained. Their- Lordships agreed with the majority of the 
Court of appeal, that the rights of the creditors on an ultra vires 
borrowing were limited to what they would be entitled to on the 
principles of subrogation and of tracing. 

- Their Lordships make it clear that the principle of Re 
Hallet’s Case viz., that when a person in a fiduciary capacity 
mixes up his own funds with the funds of the cestut que trust and 
pays it for instance to his account at the bank, the latter has a 


PART vit] THE. MADRAS LAW JOURNAL. i 53 


charge on the debt due from the bank, applies. equally to-all cases 
of wrongful mixing up provided that the relationship of debtor 
and créditor has not been validly created between the parties. 





North Western Salt Company v, Electrolytic Alkali Company 
(1914) A. C. 461. 

Practice—Mlegality—Contract in restraint of trade—N eed 
not be pleaded if illegal on the. face. uf it—Otherwise af . wllegal 
only by reference to surrounding circumstances. 


Where a contract is on the face of it illegal as being in unrea- 
sonable restraint of trade, the Court is entitled to as well as 
bound to decline to enforce the contract .whether the invalidity is 
‘pleaded or not but where the illegality can be made out only by 
reference to surrounding circumstances it is not a matter which 
the Court could itself take notice of and adjudicate upon. 


Williams Brothers v. Edward T. Agins (1914) A. C. 510. 
Contract for sale-of Kan aa of damages—Contract 
by Vendee—Irrelevant. 


Where there is breach of a contract for sale of specified 
articles, the measure of damages isthe difference between the 
contract price and the market price and the amount of damages 
is not affected by the fact that the plaintiff has entered into a 
contract with a third party which would bring him less than the 
market price and even if the defendant t.e., the party in default 
` takes an assignment of that contract the damages that he is 
entitled to isa matter for counter claim and not a thing to be 
directly taken note of in the action for damages on the breach‘of 
the original contract. An arbitrator to whom the question of 

- assessment of damages is referred is not entitled to take into 
consideration matters which may be made-the subject of a-counter 
claim. 


“In the assessment of damages, there is a difference between 
late delivery and non-delivery. Inthe former case, all that the 
purchaser is entitled to is the difference between the market price 

‘and the price he is able to get for his goods, 
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“The King v. Christi (1914) A. C. 545. 

Evidence—Statement made in the presence of the accused — 
Admissibility of Rule of practice. ' 

In this case, their Lordships hold that a statement made in 
the presence of an accused person relating to the offence with _ 
which he is charged is evidence whether the accused, admits 
the truth of it or denies it, but its value depends upon the 
‘extent to which it is accepted by the accused expressly or implicitly 
by his conduct, or demeanour. The direction usually given to the 
jury that-they should exclude the evidence if it has not been so 
accepted by the accused isa rule of practice which has acquired 
almost the sanction of law but is not law. 

‘As to rules of Evidence in criminal trials says Lord Reading: 
‘the principles of the. laws of evidence are the same whether 
applied to Civil or Criminal trials but they are not-enforced with 
the same rigidity against a person accused of a criminal offence 
as against a party to a civil action. i 

There are exceptions to the law regulating the admissibility 
of evidence which apply only to criminal trials and which have 
acquired their force by the constant and invariable practice of the 
Judges when presiding at Criminal trials. They are rules of 
prudence and discretion and have become so integral a part of 
-the administration of the Criminal law asalmost to have acquired 
the full force of law. A familiar instance of such practice is to 

-be found in the direction of judges to jury strongly warning them 
not to act upon the evidence of an accomplice unless it is 
corroborated. 


Equitable Life Assurance “Society of the United eae 
v. Reed (1914) A. C. 587. 

Statute—Rule dictated by public policey—Contract out of or 
waiver not permitted—Rule not to be extended. 

S. 64 of the Life Insurance Act of New Zealand provides that 
no policy shall be void by non-payment of premium so long as the 
surrender value of the policy is more than the premium in arrear. 
Two questions arose in connection with the construction of this 
‘section, first, whether it was open to parties to contract out of these 

‘ provisions ; secondly; whether the policy which provided for the 
issue of a paid up endowment: policy’ in the event of lapse or at 
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the: option of the assured, cash ‘amounts-in lieu thereof ‘came 
within the section. Their Lordships held that the section laid 
down a rule of public policy and that therefore it was impossible 
‘for the assurer or the assured to contract himself out of it or 
waive the benefit of it, but that according to well known principles 
where something not Ipsa natura unlawful is prohibited by statute 
the words of the prohibition must be taken as they stand and can- 
not be amplified in order to meet a supposed evil or restricted i in 
order to protect a natural freedom and the section having provided 
only for cases of surrender value and the case not being one of 
surrender value the section did not apply and the car of thè 
policy was not prevented. 


—_—— 


` Ibrahim v. Empreror (1914) A. C. 599. 


Evidence—Statement by accused while in custody and in 
reply to question by pee super ior—Admissibility of— 
Extension of English Law “ so far as circumstances permit ”— Paame 
Effect of. | 

This case contains an interesting discussion by Lord Parker 
as to the admissibility of confessional statements made by an 
-accused person while in custody and in answer to questions put 
by the person in whose custody he was.” His Lordship inclines 
to the opinion that those are circumstances that go to .the ` 
weight and not to the admissibility of the statement.. If the 
statement is not a voluntary statement and was procured by 
threat or fear of punishment it is inadmissible; otherwise it would 
be admissible. His Lordship thought that even if that opinion 
was not the correct opinion there was no ground to interfere. in 
an appeal in a criminial case as such a view did not involve any. 
violation of natural principles of justice. His Lordship also 
indicates as his -opinion that when English Law is made 
applicable so far as circumstances .admit, strict: rules of 
English Law are liable to be varied by considerations as to the 
necessities of local order, Another question arose in the case that 
is to say whether an Afghan subject enlisted in the British- army 
and stationed at Hongkong wa; triable by the British courts, 
Their Lordships held that he was a person enjoying His Majesty’ s 
protection and therefore triable. So 
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Payana Reena Saminathan v. Pana Lana Palaniappa (1914) 
A. C. 618. 

Ceylon Civil Procedure Code, S. 34—Cause of action—Suit 
.on promissory note—Suit on claim for which note was given-— 
Obligation and collateral security not one cause of action. 

A claim of the respondent against the appellants was settled at 
a certain amount by arbitrators anda promissory note was given 
for that amount. When action was brought on the pronote, it was 
found. that the pronote had been materially altered and the 
-action was dismissed. The respondents then brought. an action 


on their original claim which was also dismissed on the ground . 


that S. 34 of the Ceylon Civil Procedure Code (corresponding 
to Order 2, R. 2 of our C. P. C.) barred it. On appeal, however 
the suit was decreed on the footing of the settlement. From that 
decree an appeal was brought to the Privy Council. Their Lord- 
ships agreeing with the Appellate Court held that the action was 
not barred. Their Lordships held the pronote and the settlement 
were not parts of the same cause of action but in truth were 
inconsistent and mutually exclusive causes of action. So long as 
the note was outstanding there was no right of action otherwise 
than upon the notes. Though the notes were .the mode of pay- 
ment contemplated by the award through an innocent act of the 
plaintiff the promissory notes having become incapable of being 
enforced and the defendants having availed themselves of it and 
refused to pay, the plaintiff was relegated to his original cause 
of action viz the liability established by the award. 


Discussing the section, Lord Moulton observes that the 


it is directed to securing the exhaustion of the reliefs in respect 
of the same cause of action and not to the inclusion in one and 
the same action, of different cause of action, even though they 
arise from the same transaction. His Lordship also observes that 
an obligation and collateral security are different causes of action 
though for the purpose of that section they are enacted to con- 
Stitute one cause of aciton. 





Arnold v. The King Emperor’ (1914) A. C. 644. 

Privy Council Practice—Criminal cases—Appeal—Condi- 
‘tions under which entertainable—violaton of natural Justice. 

In this case, their Lordships review the earlier cases and 
authoritatively lay down the conditions under which appeals will 


/ 


/ 
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be entertained by the Privy Council in ‘Criminal cases. The 
conditions are thus stated by Lord Shaw:— 

It will not interfere with the course of Criminal Law eal 
there has been such interference with the elementary rights of an 
accused as has placed him outside the pale, of the regular 
Law or unless within that pale, there has been a violation 
of the natural principles of justice so demonstratively manifest 
as to convince their Lordships first, that the result arrived 
at was opposite to the result which their Lordships would 
themselves have reached and secondly, that the same opposite 
result would have been reached by the local tribunal also if the 
alleged defect or misdirection had been avoided. 

His Lordship cites Lanier’s! case as the fair type of the cases 
in which their Lordships would interfere. It must be established 
clearly that justice itself in its very foundation has been sub- 
verted and it is therefore a matter of general imperial concern 
that by way of an appeal to the King it be then restored to its 
rightful position in that part of the Empire. 


Cameron v. Cuddy (1914) A. C. 651. 

Contract—Deductions to be determined by arbitrators— 
Failure of arbitration—Duty of the court to direct inquiry that 
ought to have been done by arbitrator. 5 

“ When an arbitration for any reason becomes abortive, it 
is the duty of the court of law in working outa contract of 
which such an arbitration is part of the practical machinery, to 
supply the defect which has occurred. It is the privilege of the 
court in such circumstances and it is its duty to come to the 
. assistance of the parties by the removal of the impasse and the 
extraction of their rights. This rule isin truth founded upon 





the soundest principle; it is practical in its character and it furni- - 


- shes by an appeal to a court of justice the means of working out 
and of preventing the defeat of bargains between parties. 
Accordingly where a contract for the sale of goods fora 
certain price also provided that incase any deficiency was found in 
the goods supplied, deduction: was to be allowed such as is 
awarded by certain named arbitrators. The award having 
become abortive their Lordships held that the court should 
direct an inquiry into the deductions that are properly allowabie 


— > e 


1. (1914) A. O. 211= 26 M. L. J. 1. 
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and: the amount should be: given .credit for-in the very action for 
_ the purchase money. 

In re. Oxley —Jonn Hornby & Sons v: Oxley (1914) 1 Ch. 
604 (C, AJ) < 

--Administration—Hryecutors—Carrying on the business of 
the testator—No power--to—Eaxecutor’s right to indemnity— 
Rights of the creditors of the testator and the creditors of the- 
executors—Knowledge—Acquiescence— Priority. 

The testator who was carrying on a business made a will, 
containing no provision as to carrying on.the business, by which 
he disposed of all his property absolutely to his widow and he 
appointed his widow and his son as his executors. The executors 
to the knowledge of the creditors, of the testator, continued the 
business of the testator for four years from the earnings- from 
which the widow. was carrying on her livelihood. The creditors 
of the testator obtained judgment in a creditor’s administration 
action and a receiver was appointed ; subsequently, the creditors 
of the business carried on by the executors took out the ptesent 
summons asking for a declaration that the executors as such 
were entitled in priority to,the creditors of the testator at his 
death, to be indemnified out of his estate against all the debts 
and liabilities incurred by the executors in the business to the 
full amount of such debts and liabilities, ; and that the creditors 

of the-executors in the business were entitled to be subrogated 
to the rights of the executors in respect of the indemnity. 

Held, the rule of law established in Dowse v. Gorton 1 is 
that if with the assent of the creditors of the testator, the 
executors carry on the business for the benefit of the creditors or 
for the estate, the creditors.are in precisely the same position as 
beneficiaries under the will and cannot take the benefit of the © 
subsequent assets without giving effect to the indemnity, In the 
present case it was only for the benefit of the widow and not for 
the ‘creditors that the trade was carried. Mere knowledge on 
the part of the creditors would not amount to assent by them. 
So the subsequent creditors and the executors were not entitled 
to the indemnity claimed, 

. Dictum of Kekewich Ji in In re Brooke? and of the Master of 
the Rollsi in Ireland in In re Hodges to the contrary, disapproved. 


gl (1891) A: C. 190. A i 
2 (1894) 2 Ch, 600 are 607. 5 oE 
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JOTTINGS AND CUTTINGS. 

Sir William Anson. The name of Sir William Anson will be 
remembered for many generations by lawyers and Oxford ‘men. 
His knowledge of law was profound, and his works will rank as 
legal classics for all time ; his books on contract law and consti- 
tutional law are, as some critic said, “unique.” As Warden of All 
Souls, and Vice Chancellor of Oxford University, he took a keen 
interest in all matters appertaining to the University. He was 
not only the learned professor, but the shrewd man of business 
blessed with a kindly disposition. The English law will always 
owe a debt of gratitude to the late Sir William: Anson. Law 
Notes July. 

ka 

Sir Douglas Straight wasa most versatile man, He was 

equally at home at the Bar (he practised at the Old ‘Baily), on 


the Bench (he was for some time a Judge in India), or in the . 


editor’s chair of the Pall Mall ; a great worker, but one who did 


his work with such ease that many thought him almost a man of - 
leisure. He possessed a pleasing personality and a genial . 


disposition. He leaves a wide circle of friends who will mourh 


his loss, Ibid, 
kyž | 


The Elasticity of the Common Law.—The late Mr. Justice 
Wright, in his extremely able treatise on the Law of Criminal 


Conspiracies, published before his elevation to the Bench, set. 


forth a series of elaborate arguments to show that the Common 
aw contains no warrant whatever for the extension in the 
eighteenth century of the law of conspiracy to cover trade unions 
and other associations for purposes in restraint of trade, but not 
otherwise criminal. The old Edwardian statute De Conspira- 
toribus, which is the foundation upon which so elaborate a super- 
structure as the modern law of conspiracy has been erected, was 
in reality aimed only at associations engaged in treasonable or 
semi-treasonable practices. But while: the historical arguments 
of Sir Robert Wright are really unanswerable, it has been pointed 
out by Professor Dicey that similar arguments would dispose of 
almost every leading doctrine of the Common Law enforced at 
the present day. Legal doctrines begin within a narrow field and 
get an ever wider application. The same arguments were repeat- 


ed by Mr. Simon, ‘as he then was, when appearing for the defence . 


4 
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ten years ago in Rez v. Brailsford ({1905] 2 K. B. 730); he 
argued strongly against/the extension of the criminal law to a 
case of conspiracy not covered by existing rules. In that case 
the co-defendants had conspired to obtain passports admitting 
exiled persons to Russia against the will of the Czar’s Government. 
Such a conspiracy was not within any of the well-recognised 
categories to which that offence extends—namely, agreements to 
commit acrime, agreements to commit a malicious tort or a 
breach of contract specially injurious to the public at large, and 
agreements to procure the commission of a fraudulent, ‘corrupt, 
or immoral act. But the Court held that a conspiracy to obtain 
passports from our Foreign Office for an improper purpose was 
opposed to public policy, and therefore within the mischief of 
the Common Law rule. Curiously enough, it has become the ` 
task of Sir John Simon, now. Attorney-General, to answer on 

behalf of the.Crown in Colonel Whitaker’s appeal the arguments 

formerly advanced by him for the defence in Brailsford’s case., 
And his line of argument has consisted in claiming for the Com- 

mon Law an inherent right to expand so as to adapt itself to the. 
novel exigencies of modern conditions. But where the criminal 

law is concerned this doctrine seems dangerous. If it is necessary > 
to extend our penal laws the Legislature is quite competent to 

undertake the task. The duty of boni judicis ampliare juris- 

dictionem is a sacred duty, but when it trenches on the liberty ` 
of the subjéct it ought to be jealously watched. The Law Journal- 
July 4, 1914. : 


Hy” , d 
Discipline of the Bar :—Dr. Blake Odgers, K, C., in the 
course of a lecture on ‘The Discipline of the Bar’ to barristers 
and students of the Inns of Court, at the Old Hall Lincoln’s Inn, 
last week, said that knowledge of the law alone did not make a 
barrister a competent defender of the rights of his client. He was 
better fitted for the work if he had spent some time in a barrister’s , 
chambers as a pupil, where, besides doing the ‘paper work,’ and 
accompanying his chief to Court to see ‘how it was done,’ he, 
might occasionally get a chance of holding the chief’s papers, 
himself. The young _barrister must not adopt any indirect 
methods of getting work ; he must wait. He would not know 
“why work came to. him or why it left him. One way of advert- 
ising, which was honourable, was to write a book on some 
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branch of law. Circuits and sessions were part of the organisation 
of the-Bar which was devised to reduce competition among the 
barristers. At most sessions all briefs, whether for the prosecu- 
tion or defence were, confined to the Sessions Bar. The lecturer 
referred especially to the duties which a barrister owes to the 
Court and to other barristers. When a young barrister expressed 
surprise at the ruling of the Judge and wasseverely criticised for 
doing so, his leader apologised for. him with the observation, 
‘When my junior is as old as I am he will never be surprised at 
anything your Lordship says or does,’ Then, too, they must be 
courteous to witnesses. A barrister who had been browbeating 
_ a witness went so far as to ask, ‘And, Sir, didn’t your father do 
the same thing on a previous occasion?’ ‘I don’t know,’ was 
the reply; ‘he’s over there, you had better ask him,’ and the 
witness pointed to the jury, of which his father was a member. 
‘A few barristers still go in for getting applause from the gallery. 
Don’t do that,’ added Dr. Odgers, who finally .asked -his 
audience to remember the ‘rule of the three ups—stand up. 
speak up and: shut up.” Ibid. 
Miscellancy There has always been a tendency on the part 
“of unthinking critics to extol the industrious habits of past genera- 
tions of lawyers, and to compare the giants of other days with 
their degenerate descendants. An examination of the facts seems 
(says the Daily Telegraph) to establish that there has been no 
great falling-off in point of application. When Lord Campbell 
was Chief Justice the legal day was much what it is now, We 
- learn from his diary that. it was habit to proceed to West- 
minster on horseback, and that he was usually the first of the 
judicial staff to put in an appearance. Then ‘in drop'my lagging 
puisnes, and after a little friendly gossip we take our places on 
the bench. Here we sit from a few minutes past ten till about 
half-past four.’ There is a certain vagueness in the ‘few minutes 
past ten’ and ‘about half-past four’ which encourages the belief 
that the judicial day may have more closely resembled the 
` .10,30—4,0 of yesterday than the 10,15—4, 15 of to-day. But, 
however the time table may have been worked, the difference 
was not great. These were the hours for sittings ‘in banco.’ In 
the ‘thirties’ and ‘forties’ of the nineteenth century the Nisi Prius 
sittings began when the day was younger. While Lord Denman 
-was Chief Justice special juries and common juries wer¢ 
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gathered -inta the box and sworn as early as 9-30 am. Lord 
Campbell, C: J., made-a change by summoning the good. man 

. and true forten o’clock. But late sittings were not unknown. 
The last-named: Chief Justice records that on the closing-day of 
one term ‘he sat till ten p.m., and wax-candles at the Old Bailey . 
“were in constant use. During’ some -part of the eighteenth 
century the,Court of Chancery sat well on into the night, . but 
evening sittings were finally abolished in-the reign, of George 
. IT. Ibid fe “Bias 

i yk 

- The Rule in Wood v. Leadbitter—The case of Wood v. 
_Leadbitter. goes no further, it is said, than to establish the rule 
that a mere. license (even though under seal) is revocable ; the 
.reason being that such a license confers no interest in land, but 
only makes lawful what would without it be a trespass. The 
:revocation of the license, if premature, is a breach of contract 
for ‘which an action for damages may be brought against the 
licensor. “But if the licensee insists, after . the -revocation,. in . 
remaining.on the land he becomes a trespasser and is liable in an 
‘action accordingly at the suit of the licensor. The ‘result is that 
dn such a case both parties are in the wrong as well asin the 
right, and each of them can sue the other as/well.as be sued by 
„him., ‘Since the fusion of law and ‘equity’, says'Mr. Salmond 
(‘Law of Torts,’ p. 241), ‘it may be assumed that the rule in 
Wood v. Leadbitter no longer applies to licenses which - are of 
such a nature that they are specifically enforceable, and therefore 
constitute, equitable servitudes over the servient:land. It would 
„be difficult-to hold that a licensee isa trespasser because of doing 
an act which the licensor may be compelled by injunction to 
-allow him to do.’ If this isso, the old rule can apply only to 
those cases in which a licensee is limited to an action for dama- 
ges and has no claim to specific performance. If a license is not 
fit to be specifically enforced, it is fairly arguable that neither is 
it fit to be exercised in defiance of the will of the licensor ; and 
the sole remedy of the licensee in such a case would be a ‘claim 
for pecuniary’compensation. Modern courts of equity have gone 
further, and, extending the principle laid down by Sir George 
Jessel inWalsh v. Lonsdale [1882], that since the Judicature Acts 
there are not two estates as there were formerly, one at common 
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law and’ another in equity—‘there-is only one estate and one 
court and the equity rules prevail’—they have been inclined to 
‘treat Wood v. Leadbitter as no longer binding at all. In the 
action of Hurst v. Picture Theatres (Lim)., tried before Mr. 
Justice Channell and a special jury last November, that learned 
Common law judge expressed the opinion that the case was now 
obsolete, and he held that if a visitor to a theatre had paid for 
his seat he had a right to retain it during the performance so 
long as he behaved himself quietly and kept within the regula- 
tions laid down by the management. The Court of Appeal has 
now (by a majority) confirmed this view, and Lord Justice 
Buckley in giving judgment (July 8) said: A license coupled with 
an agreement not to revoke it for good consideration confers'an 
enforceable right, and the grant of a right to enter upon premises 
and see a spectacle includes, a contract not to revoke it till the 
performance is ended.’ That puts ‘the right to a seat’ on in- 
expugnable legal grounds, and, if it does not override the rule in 
Wood v. Leadbitter, leaves little to which it can still be said to 
apply. Ibid. July 18. 
KAN : s 

‘Meaning’ and ‘Intention’, ma will—The cardinal rule in . 
the construction of wills is to give effect to the intention.of the 
-téstator. But, say the old authorities, ‘where the words of a - 
-will have a plain sense, and no doubt is, in any matter, within or 
:without the words touching the matter of. the devise, there the 
words of the will ‘shall always be taken to be the intent 
of the devisor, and his intent to be what the words say’, 
(Bacon’s Abridgment, ‘Wills and Testaments’). And the distinc- 
tion between ‘méaning’ and ‘intention’ is pressed home in such 
judgments as those of Baron Parke in Sams v. Gurlick [1845]— 
‘Intention may mean what the testator intended to have 
done, whereas the only question in the construction of 
wills is on the meaning of the words’—-and of Baron Rolfe 
in Groves v. Burningham [1850]— We are to ascertain by 
construing the will non quod voluit sed quod divit, or rather we 
are to ascertain quod voluit by interpreting quod disit? Even 
so moderna judge as the late Sir John Gorell Barnes expressed 
the same view in Simpson v. Foxon [1907] when he said, ‘What 
a man intends and the expressed intention are two different things. 
He is bound, and those who take after him are bound, by his 
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expressed intention. If that expressed intention be.unfortunately 
, different from what he really desires, so much the worse for. those 
_who wish the actual intention to prevail.’ These are hard sayings, 
and they seem to conflict not only with the main principle, but 
with the general rule that in construing a will the Court is entitled 
to put. itself i in the position of the testator and to, consider all 
material facts and circumstances known to him with reference to 
which he. is to have used the words in his will. ‘We ought to 
inquire,’ said Lord Blackburn in Bowen v. Lewis [1884], into 
_all the ciscumstances which the testator would, or ought, to con- 
sider when making his will, and then say, not what was the inten- 
tion expressed by such words used with reference to such 
circumstances.’ Ibid. 


. MA 
* 


Equally Divided Benches :—It is a universal rule of judicial 
procedure that when a Court is equally divided no order can be 
made. In such a case, if the Court isa Court of first instance, 
the proceeding before the Court lapses automatically ; if.it is a 
Court of Appeal, the motion of appeal is lost and the order 
of the Court below stands good. In the phraseology of the 
House of -Lords, the ‘Non-contents’ have-it. To this rule there 

-dppear td-be only two exceptions, for the-common law rule of 
procedure at meetings which gives to the chairman a casting 
vote has no validity in courts of law. One exception’ arises 
when a member of the Court. ‘withdraws’ his judgment, and so 
allows a. decision to, be given by the Bench; this arises in the 

. Divisional. Court whenever: the junior of two Judges sitting 
together adopts the practice of withdrawing his judgment—a 
practice which, it has been stated recently, is now to be 
abandoned. The other exception arises when two Justices si, 
together, one of whom is a stipendiary and the other an unpaid 
Justice; if they differ, the stipendiary can convict by virtue of 
his powers to act alone as Summary Jurisdiction Court; the 
unpaid Justice is assumed to have ‘acquiesced’ in the stipendiary 
taking sole seisin of the case (Rex v. Thomas; ex parte O'Hare 
78 J. P. 55). In all cases in which justices are divided, 
except this one exception, there can be no order on the summons, 
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- CONTEMPORARY LEGAL LITERATURE. 


The place of honour in the July. number of the J owrnal of 
the Society of Comparative Legislation is given to an address 
delivered by Viscount, Haldane at the University College, London 
on the meaning of Truth in History. He says that truth in His- 
tory is not to be attained by mere scientific analysis of the 
facts but by a combination of scientific research with a true. 
sense of art, not by a massing together of details but by a careful 
selection of facts and their presentation so as to give a true and 
complete portrait of the spirit of the time. Mr. Norman Bent- 
wich describes the extent to which recognition is given to jewish 
Law in private International Jurisprudence. The Jewish system 
is based on the Mosaic Books of Exodus and Deutoronomy as 
developed in the Talmud. From these sources, great Rabbis 
from time to time compiled legal codes which received universal 
acceptance by reason of their intrinsic excellence. Though they 
cover the whole period of jurisprudence. and. are still in use in | 
eastern countries, so far as European countries are concerned l 
their application is, limited to the topics of marriage, divorce, and 
succession. . Even.as to these the recognition given varies accor- 
ding to countries. . In England, direct recognition of Jewish law 
is now reduced to a very small sphere; the form of the peculiar 
formalities of .the betrothal and the placing of right on 
N the bride’s finger before witnesses which constitute a Jewish 
\marriage were recognised as substitutes for the publication of 
‘banns and the presence of a clergyman even before the passing 
of the Jewish Marriage Act of 1836. On questions of incapacity, 
however, it is wholly disregarded. The law of domicile 
determines exclusively capacity for marriages. Nor is the Jewish 
law of divorce recognised. Jews and Jewesses wherever married 
cannot obtain a valid dissolution of their unions if they are 
domiciled in England unless the English Divorce Court grants — 
a decree in accordance with the statute of 1857, and that even 
if the countries in which the marriage was celebrated recognised ` 
the validity of the Jewish’ law of Divorce eg, Russia and ` 
Austria. This works a real hardship, the Jewish law being ` 
more liberal in the granting of divorces than the English. France 
does not recognise the Jewish system for any purpose excepta ` 
system of law permitted to regulate the márriage, divorce and 
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succession of'the Jews in some foreign countries. In the 
French Protectorates however the Jewish community maintains 
complete autonomy as regards their personal law. The. same is 
the case with Egypt. Mr. F. B. Edwards discusses as to who 
are Natural born Bitish Subjects according to. the Common Law. 
The test of British nationality under the common law is birth 
within the protection of the Crown of England. Ordinarily this is ` 
limited to the British dominion., Protectorates are not British 
dominions for this purpose. They do not become hy such birth 
English subjects, ‚They become English subjects if born within 
England, if born within Scotland, they become Scotch subjects, 
.and so forth. Even if they are subjects of the King of England in 
his capacity as the Sovereign of another country, still they become ` 
British subjects as a result of which they have none of the dis- 
abilities of aliens, though they may not have the ‘privileges of 
English subjects. The rule above stated as to the necessity of birth 
within protection of the King is subject to certain exceptions:= ` 
(1) The children of the king wherever born are British subjects, 
Gi) Children of foreign ambassadors etc, though. born inside 
England, and those of English ambassadors though born i in the 
countries to which they are accredited. retain the nationality of 
the parents, (iii) all persons born upon a British public vessel 
wherever situated and (iv) all persons born upon.a British 
private vessel unless she be in the territorial waters of a foreign 
state not subject to a right of innocent passage are British 
subjects, (v) children. of foreign enemies are aliens though born © 
in England. 


Mr. Sargant discusses the changes of the proposed Aliens 

Bill of 1914 would effect on the common law. This bill purposes _ 
to extend British nationality to children of British subjects 
wherever born, and to withhold the same for children of Fore- 
igners . though born within British dominions, “It seeks also to 
‘recognise “local naturalisation,” for instance naturalisation in 
Canada for Canadian purposes as distinguished from “naturalisa- 
tion” as a British subject. To the Asiatic subjects of His Majes- 
ty this Bill is of interest as making clear that uniformity of racial 
treatment (which was recognised for instance in the proclamation 
of the: Crown in 1843) no longer holds the ground and local 
legislatures are assumed to possess the ponar to exclude them 
from the benefits of citizenship. - 


1 
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Mr. Beeker gives an account of the Japanese Marriage Law. 
The Japanese marriage is like Christian marriage strictly mono- 
gamous. A bigamous marriage is however not void ab initio but 
valid ‘until cancelled. The bridegroom must be at least 17 and 
the bride 15. Till the age of 30 for the male, 25 for the female 
consent of parents is insisted upon. Registration is required as 
a condition of all valid marriages; in its absence, marriage is only 
concubinage. Legitimation by marriage is recognised. Divorce is 
permitted for certain specified causes. Parties guilty of adultery 
are not permitted to marry each other. Consent of the husband 
is required before the wife could borrow a loan or sell or 
mortgage her property, make or accept gifts, or institute suits. 

In the Michigan Law Review for June Mr. Roscoe Pound 
traces the genesis of the lay tradition about the lawyer. He attri- 
butes it to the jealousy which the position of the Lawyer has always 
excited in the other less favoured professions, the ecclesiastical 
in middle ages, the medical, the engineering and the scientific in 
later times. He considers it in effect a tribute to the position 
of the lawyer in the community that the tradition gives so un- 
complimentary an account of him. 

Mr. Henry Bigelow discusses the content of covenants 
in leases, that is to say when covenants run with the land 
or the reversion. The test of such covenants according to 
~ Spencer's case is that they must “touch or concern the thing 
| demised.” The same idea is expanded by Lord Ellenborough in 
' Congleton v. Pattison 1 and it is said that they must “affect the 
nature, quality or value of the thing demised or the mode of 
occupying it,” A second statement not so frequently quoted is 
that of Best Jin Vyoyan v. Arthur? that if “it be beneficial 
without regard to his continuing owner of the estate, it is a mere 
collateral covenant upon which the assignee connot sue.” 
Covenants that run may be classified into two groups: 
—Those that restrict the real rights of the lessor or the 
lessee as such and those that benefit the lessor or the lessee as 
< such, right being understood to include privileges and immuni- 
ties. Covenants by the lessee of the first sort will run with the 
lease hold but whether the benefit will run with the reversion 
would depend upon their ‘satisfying the condition of the second 








1. (1808) 10 East 180. . 2, (1823) B.& C. 411 
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group. Covenants by the lessee that fall within the second group 
will run with the leasehold as wellas the reversion, Covenants of 
the lessor of the first group will necessarily satisfythe test of the 
second group and therefore will always run both with the 
reversion and the lease. If the covenant of the lessor benefits 
the: lessee as-such, the benefits thereof will pass to the assignee 
and the burden also will ‘run with the -reversion even though 
the covenant does not restrict the estate of the lessor PINAKA 
the act to be done is to be done on the premises. 


Mir. Edward Rogers points out what he calls the expensive 
futility of the United States Trade Mark Statute” 


In the Green Bag “for July Mr.. Edgar White gives some 
instances of men who have grown younger by practising the law. 
The thing which has kept them young according to Judge Shelton 
has been work, hard incessant work. “While many a younger lawyer 
Has closed his books and gone wearily to bed, these ‚competent 
veterans have kept the lights blazing in their offices far into the 
night. A characteristic of each'ofthem is, he never 'assumed to 
know everything. He was always studying, always acquiring 
more information, always a diligent student of. that hard 
taskmaster, the law, They are striking examples of the great 
truth that work does not kill but develops and lengthens life.” 


BOOK REVIEWS. 


CODIFICATION IN BRITISH INDIA.. Tagore Law Lectures 
1912, by. Buoy Kisor Acharya, B. A., LL.B. Though not 
taking a place among some of the best productions that 
the Tagore foundation has been responsible for, the . volume 
under notice is full of useful and interesting information 
on the history as well as the possibilities of codification of law 
in British ‘India. The reasons for and against codification have. 
been so fully discussed since the days of Bentham that there is 
little to add; but the collection of the many features of the 
controversy is not without its use. The author has now and then 
also drawn attention to the history of codification in other coun- - 
tries. The chapters bearing on.the codification of the personal 
. laws of Hindus and Mohammedans deserve special notice at the 


wa 


he 
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present time when a'growing “body of educated opinion. inp the 

country is advocating the interference of the legislature in one form 

or another ; if not to codify at least to settle some points of Hindu 

law.. The author's suggestion ofa standing law commission-is- 
certainly worth serious consideration, | But it need scarcely be, 
pointed : out that a wholesale codification of Hindu and Maho- : 
medan Laws is undesirable. There can be no doubt also, that 

the scope for future codification in this country is comparatively 
limited as a substantial portion of the ground has already been 
covered. And an appreciation of the advantages of codification 

ought not to blind us toits defects. In any view, a clear and 
accurate knowledge of its past history in the còuntry is indispens- 
able for the proper direction of its course in the future; and in 
kelping us to this-the learned author has rendered a valuable 
service.. In going through the book one feels now and then that 
Some points are spun out a bit too much ; but perhaps the author. 
is not altogether to blame for it, “The quotations again are so 
many and often times so long that the author has not much of his 
own to say, but even this is not without its advantages. 





‘The Indian Arms Act with rules by Mr. Iqbal Singh, B. ‘A, 
L.L.B. Pleader, Chief Court, Punjab (1914) we heartily 
welcome this very useful book on the Arms Act. “Tt contains 
all the available information as to arms, how they are to be 
transported, what duties are to be paid, who are exempted from 


: taking out license, what relationship the Arms Act bears to the 


Explosives Act and numerous other matters whether to be found 
in statutory enactments or Government rules and orders or 
judicial decisions. The get up is unexceptionable. 





The Law of consideration and of Compromise in British India, 
by Jnanendra Nath Chaudhuri B. L. Rai M. C. Sarcar & Sons, 
Calcutta. In this: small book the author has endeavoured 
to explain fully and clearly with reference to the English 
and Indian Case law a number of topics connected with 
the two subjects, mentioned in the title. Though it is 
stated that the matter has been recast and re-written since it 
appeared in the form of a number of articles in the Calcutta 
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Weekly Notes and the Bombay Law Reporter, the work.still bears 
many of the marks and some of the defects of Journalistic form» 
‘But not being in the shape of a running commentary onthe Contract 
Act, it‘has given scope to-the author to arrange the matter in his. 
own way and bring in several allied topics for discussion.. The 
law of consideration is dealt with in 5 chapters, the first two 
explaining general principles and rules and the rest dealing with 
proof of ‘consideration, want or failure of consideration and some 
question§ arising under the law of registration. The introduction 
contains a short but clear history of the law as to consideration in 
England. The second part of the book consisting of 9 chapters deals 
in part with the contractual aspect of compromises and largely with 
several questions of adjective law in connection with effecting, — 
enforcing and setting aside acompromises and the operation of 
compromise decrees. We find that in some places the statement 
of the law is not as complete and accurate nor the discussion as 
full as one should’ desire, especially if the book is to be of use 
to-practitioners. We may mention as instances, the subject of 
suits based upon and-independent proof of original consideration 
where the document is an'unstamped pro-note (see P. 79) and 
third parties’ right to the, benefit of contracts as to which there 
has recently been gathering a a substantial mass of case law i in 
this country. 


Che Madras Caw. Journal. 
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“FATHER’S POWER TO MAKE A PARTITION OF 
ANCESTRAL PROPERTY.” 


In»’Kandasami v. Dorasami! the Madras High Court 
decided that in a Mitakshara joint family, the father has the 
power to alter the status ‘of the family by effecting a partition 
amongst his sons, without their concurrence. ‘The learned aithors 
of the Digest of Hindu Law (West ‘and Buhler pp. 301-302) 


are of a different opinion, but the Madras decision has generally 


- been cited with approval in laters:cases (See, for instance, 


-Ganpat v. Gopalrow,? Visalakshi “v, Sivaramien?` Ruplaul v. 


- Lakshmi Doss:4.) Im the recent case of Kunwar Brij Raj 


Singh v. Kunwar Sheodan Singh® the Judicial Committee~ how: 
ever observe that as the property’ was ancestral, Rao Balwant 
Singh “although head of. the family, had no right to make a 
partition by will of that property among the various ‘members 
of the family, except with their consent. They had independent 
rights ‘in “it with which he could not interfere.” It must be 


admitted that ‘ their Lordships’ judgment does“ not show 


“anything like’an examination of ‘the general ° ‘question | of the 


father’s. power to’ effect ‘a partition’ ‘in “the family ' during 


< his “life.time; The: “original ‘texts ‘on the: ‘subject - are not 
: discussed and: Kanddsami v. Dorasami is not even referred to. 


‘But the above’ observations cannot properly be regarded as an 


obiter dictum either. The point decided in Kandasami v. Dora- | 
samit seems to us open.to. further argument and the decision 
itself is, 'it‘is submitted, not above doubt. The point may in the 


. near future call for examination. and decision preferably by a 


Full Bench, and in this view, it seems desirable to collect some of 
the materials relevant to.the subject and make a few observations 
on the interpretation put.upon some. of them by the learned 
P who decided the early Madras case. 





(1880) Į. L: R. 2M. 817. 2. (1899) I. L. R. 295. 686. | 
gi (1904) I. L'R. 97 M: 577. S.G. 14M. L. J. 310.. e 


4. ` (1905) I. L. R. 29 MI. “5. (1918) 25 M. L, J. 188. (P.O) 
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The text of Yajnavalkya is in these terms:— 
. rant Bera gala eer MANGGA | 
‘Sus ar Neri af a ey: Taira: N . 

'“ When,the father makes a partition, let him separate his 
sons from himself aż his pleasure, and either dismiss the eldest 
with.the best-share, or if he choose, all may be equal sharers. ” 
Vijnaneswara explains this passage by saying -that when the 
father wishes to make a.partition, he may, at his pleasure, sepa- 

_ rate his children from himself whether, one, two or more sons, 
in other words, the father’s will in this respect is unrestrained, 
subject however to the restriction that he may dismiss the eldest 

.. with the best share, the middlemost with the middle sharé, and 
, the > youngest with.the worst share. This is one mode of distri- 

bution and clearly indicates inequality. But again there is 
“another method. namely,, if the father chtoose,. all may be equal 
"sharers. , The unequal distribution at the father’s pleasure is 
explained by. Wijnaneswara as referring to, the self-acquired pro- 
„perty , of the father. (chap. I S. 2,-pl, 2 to 5). With regard to 

; „property descended to, him from his father, he says that an un- 
equal partition at his pleasure i is not proper, for equal ownership, 
“wih be declared, (later on). 

Vijnaneswarastops | here at this point and says nothing further 
with respect, to ancestral property. | However, when Yajnavalkya 
‘in a later passage (chap. II, Sloka 121) mentions about the equal 

7 ownership . of father and son in property descended from the 

ý „grandfather, Vijnaneswara introduces it by saying “ wag ay ani- 
AJT naea gamfa: ag”, in other words, that Yajnayalkya, 

_ apprehensive. lest-the. sole pleasure ofthe father might be held to 

_ govern here also as in-the case of self-acquired. property, wished to 

~be explicit, and declared -that the ownership of both father and-son 
„is equal in respect of ancestral property. Ina subsequent passage, 

(See. Ch. I. sec..V . para 7) Vijnaneswara says “ “art Arar 

gala’ Aaa aa” that: the sole pleasure of the 

“father in’ the . distribution. has. reference to  self-acquired 
property. Again, later on. kaga says (Ch. I, Sec. 
_V, para 11), “ ARERR, etc... BARAT aay Parveen 

AAS TAAT ga: ae AAR wait ” The ‘latter portion of 
“this | passage beginning from Parade aaa and ending ` with gä- 
aÑ, has not been translated by Colebrooke „who has probably 


ange 
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. overlooked ‘it ; if this portion is translated, it wile tun “ ‘what 7 


has been above said namély'the equal ownership, of. father anä son 


` in ancestral -property showsthat the father even’ ‘though unwilling, i 
should divide the grandfather’s property, at ‘the pleasure “of ` 


and together with the sons” The reason why uwi ae méans “ to- 
‘gether with-the sons” is clear, for that'is” the’ natural’ meaning 
which the word indicates.: . Among the’ various senses which the 


word ae widicares) the two most Pesseatal: are diki ana Bar, 


according to Vijnaneswara the`preśencë and ¢ concurrence’ or will: 
ingness of all the sons is quite ‘necessary in “the ‘matter of distri- 
bution of‘ancestral property by the father. Further, if Vijnanés- 4 


wara had meant ‘otherwise, the words Ser ‘gay waste” 


would” naturally have been” ‘used: The following conclusions 


are therefore deducible:— eS 


The two methods of distribution of property referred foin” 


Yajnavalkya, ch. II, sloka 116 refer only sto the “self-acquired © 


property of thé father. In other” ‘words, až “father ` may at his 
own pleasure, divide his own self-acquired property either 


equally or unequally among his sons.’ With reference to ances- 


tral property, an unegual partition at the father’s ‘pleasure i is not 


permissible because of the ‘equal ownership?“ théřein of’ father 


arid son but’ it would be wrong to infer frori this” that partition 


at the sole pleasure’ of the father, is permitted in the case ` 


of ancestral property also, provided’ it is’ not’ unequal.’ On 


the other and it would be quite consistent with the ‘theory l 


of ancestral property that the son’s pledsure also should be con- | 
sulted in the division ‘of ancestral property. This latter inference ‘ 


is fully watranted by Vijnaneswara’s introductory remark ‘on 


Yajnavalkya’s theory of equal ownership in ancestral property ` 


(see supra: Yajnavalkya, ch. II, slokd'121), and ihe reference'to “ 


gain Mit. I. V.II. But, even assuming that “os: ae 


only’ means ‘“‘ (dividé‘ the ‘property) ‘among his sors”, there i is | 
nowhere. any specific hint or indication ‘that even in the’ cabe” 


of an equal distribution by the father, of ancestral property, 
the father’s will or pleasure is the sole criterion. 


The author of Colebrooke’s Digest (Volume II, ‘page’ 
_ 257) cites the text of Yajnavalkya on the self-acquired property” 
of the father, and comments on it thus; `“ Jf his (the father’s) | 


` 
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own pleasure be. consulted in respect of property acquired ‘by 
himself, is not the rule different in respect of property inherited 
from ancestors ? Yajnavalkya declares that rule:” The rule here 
referred to is as follows:— 
wal Ranat rawi sonia ar i 
aF CAL Bear eared fag: Ya Fa RÈ N (ch. II. ia any, 
It is hereby clearly meant to suggest that the father’s choice 
alone does not govern the distribution of ancestral property but 
that partition is made even by the choice.of the son, for both 
father and son have the same or equal and independent- pro- 
prietary rights in the property descended from the grandfather, 
(See Colebrooke Vol. II page 258). Moreover, in an- earlier 
“part of the Digest (Vol. II, p. 207), while commenting upon 
Vijnaneswara’s interpretation of Yajnavalkya’s text (ch. II, 
verse 116) it is observed. “In none of the three cases 
referred to by Yajnavalkya is the distribution made at the 
pleasure of the sons; and the reason of that is, their want 
of ownership. This however concerns the wealth acquired by 
the father himself ; fora different rule will be propounded in 
respect of property descending from the grandfather. Such 
is the opinion intimated in tbe Ratnakara”, 

It may, however be argued that the word ‘ sar? means only, 
pleasure or choice but does not imply ‘consent or concurrence ; 
and hence, the-terms ‘ pleasure‘of father’ and ‘pleasure of the 
sons’ simply indicate that in the case of the father’s self-acyuired 
property, the father has the sole discretion. to ‘partition the 
property, but that in the case of ancestral property, the 
son can at any time enforce its partition even though the 
father is unwilling; in short, that the term ‘ pleasure” cannot be 
understood in the extended and wider sense of “consent or 
concurrence.” We shall examine the force of.this argument 
step by step. 

e It is admitted that in the partition of self-acquired property 
of the father, the sons cannot complain of an unequal division 
because the father is the sole judge; it is his will and pleasure - 
and the sons must abide by it even though such unequal division 
is detrimental to their rights of inheriting to such property if no 
partition had taken place during the father’s lifetime. But 
even in such a case, there should exist a legal reason or a moral 
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reason and the father cannot of his own acéord, or according to 
his whim, prefer one son to the- other or others or exclude from 
partitio any son or sons; so far is his : pledsure Aan Gi. As 
17- 24) in his: commentary upon . the texts in n respect of self- 
acquired property, an “unequal distribution_made by the father, 
even of his own self-acquired property, according to his whims, 
without regard to the restrictions contained in the s/iastras is not 
maintainable, where sons are dissatisfied with such distribution.” 


|. In the other case viz. in the partition ‘of ancestral property, 
the father’s pleasure alone will not suffice ‘but ‘that of the sons 
also is required. This is because of the son’s independent 
proprietary right toan undefined: share of the -whole ancestral 
property. In the one case, the consent is ‘subjective, that is, it 
requires only one mind for its formation and hence it takes the 
restricted sense of ‘ pleasure or choice’ whilst in the other, it 
is objective, in other words it requires in addition some outside 
agency for its formation and therefore the wider sense of ‘ consent 
or concurrence’ ought to be applied. This outside agency is 
nothing’ but the consenting minds of the sons to thé partition of 
the ancestral property. The above remarks obviously apply 
only where the father himself makes’ the partition. It is 
therefore submitted that ‘pleasure’ also ‘implies ‘ consent or 
concurrence’ in its wide .sense, but that in the case of self- 
acquired propetty, it may have a restricted sense as pointed out 
above. 

We may now turn our attention to the discussion of the 
texts in Kandasami v. Doråsami.1 In the Judgment of the 
Court - delivered by Justice Muthuswami Aiyar there are 
certain observations which, with the greatest respect’ to the 
learned Judge, seem to be based upon an erroneous inference 
from the various texts quoted and discussed therein. 

The learned Judge begins. by saying “ According to the 
Hindu law it is competent to a father to make a, partition during 
. his life, and the partition so made by him binds his sons, not: 
because the sons are consenting parties to the arrangement, 
but because it is the result of a power conferred on him though 
subject to certain restrictions imposed in the interests of the 





1. (1880) I. L. R.2M, 817. 
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family.” (See page 321), The question is, where is this power 


conferred and” in respect of what property. Under the” 


Mitakshara law, there’ is little difference between a coparcenary 


consisting of father and sons and one consisting of brothers 


only. (See Palanivelappa Kaundan v. Mannaru Naikan1). Of 


course, the sons are liable to pay their father’s debts legally incur- 


red,'and the father is naturally’ (because of his ‘position)’ the’ 


manager‘of the family. But as‘such manager he is in no better 


position than. the manager of acoparcenary consisting of brothers’ 


only, He is in the position of a trustee'and “ holds a position in 
relation to ‘the other members of the family and the family 
property peculiar’to himself.” He is in general the mere mouth 
piece of the family (See Muhammad Askari v. Radha Ram Singh?, 
Chuckun Lall Singh v. Poran Chunder Singh 8, Apart from 
textual authority there is. accordingly no question of ‘paternal 
power’ in such a case. l 


Again, the. learned- Judge continues ““In cases’ like 


this, the question is not whether such partition is a contract.like 
a partition made among brothers after.their father’s decease, but: 


whether it is a legal transaction concluded in conformity to the 


Hindu law.” This is to beg the question. The relation ' 


between father and son in a Mitakshara’ coparcenary is‘ 


as much contractual as it is between the members of any 


coparcenary consisting: of - brothers: &c. For instance when a ' 


son sues his father for partition of ancestral property, the 
father is bound to account for his management of the family 


property in the same way and to the same extent as the manager, 


of a joint Hindu family other than a father ; and the father is 
similarly fettered in his power of alienation of ancestral property 
except for justifiable purposes (though the theory of the son’s 
liability for the father’s debt legally incurred has made an 
inroad on these-restrictions). l 


Muthusami Aiyar, J. dealing with the passage in the Mitak- 


shara (ch. I s. 2, pl. 2), refers to Balambhatta’s comment thereon- 
and from these end pl. 6, infers that the father may at his pleasure’ 


separate his cl.ildren from ‘himself both with regard to self- 


acquired ‘propcrty and to property inherited by him’; the ’ 





1. (1865) 2M.H.O.R.416at417. 2 (1900) LL:R. 29 A. 307. 
$ 3. (1868) 9 W. R. 483, ' 
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distinction being that in the one case the distribution may 
- be unequal, “while -in the other it should be equal subject in 
_ancien€ times“ to- be rendered unequal by: means of a deduc- 
„tion in favour of senior sons as directed by’the-law. He then 
refers to pl. 14 of the same section where the legal effect 
of such. a partition is stated. With due respect, -it is sub- 
mitted „that the learned Judge has overlooked the fact that 
chapter I, s, ii of-the Mitakshara refers only :to the partition of 
. the self-acquired property of the father during ‘his ‘life-time and 
| that there is a separate section in the Mitakshara. dealing with 
„ ancestral property and equal rights of the father and son therein. 
„IE the author of the Mitakshara had-intended to include in.the 
_ earlier section his observations. on the partition. of ancestral pro- 
, perty as well, he would.not have allotted a separate. section for 
_ancestral property. with the heading “ Equal rights’of father and 
son. in ancestral property.” (See Mitakshara, ch. I, s: V}. 


Even assuming that the earlier section treats ,of both self- 
acquired and ancestral property, there is no hint any where in 
that section about the sole pleasure of the father in distributing 
ancestral property except the passage in pl. 6, that unequal par- 
tition in the case. of property descended from. the grandfather is 
not .proper, for equal ownership, will be declared. Having regard 
to the reason therein expressly. given, that passage clearly -does 
not support the inference that if the pahan is egual, it can be 
made at the father's pleasure. 


. The Yadian further states, “ This power viz, (to partition 
, ancestral property without the consent of the sons) -on the part of 
_ the father is recognised by all the commentaries in the south, 
“and. the Dayabhaga and the Dayakramasangraha.” We shall 
_ therefore next proceed to see what these commentaries have to 
_say_on the subject. l 


. First in order, is the Smriti Chandrika - (Chapter II,s. I 
` Krishnasami: Iyer’s translation.) 


It is submitted that the entire section refers only to partition — 
of self- -acquired property except where it has been expressly men- 
tioned as referring to ancestral property. Reference is made to 
the two modes of partition laid down by Katyayana and 
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Baudhayana. Katyayana’s text (See para'3 of the section) 
is in favour of equal partition by the father, whereas 
Baudhayana’s text (See para 8) is in favour of unequal parti- 
tion; allowing the father to give a greater share “one most 
excellent chattel” to the eldest son. The author of the Smriti 
' Chandrika while commenting upon these two modes of 
partition, says in para 14 as follows :—“ That which the father 
wishes to follow he may adopt; for, in a partition made by the 
Sather, he alone is the lord and the selection of the one or: other 
mode of partition rests entirely with him.” (The italics are 
ours.) Itis submitted that if this power of the father can be 
exercised it must be exercised only with reference to his self- 
acquired property, and not to property descended from the grand- 
father, for as is well-known the father is the lord in respect of his 
self-acquired property. but not in reference to ancestral property. 
Yajnavalkya’s text is quoted and commented upon by the 
author of the Smriti Chandrika in paras. 15 to 18 of the same 
section. The portion quoted is the one that as already pointed 
out, relates to partition of the father’s self- -acquired property. 
Narada’s text on the subject is quoted and commented on in paras 
19 and 20. Narada speaks of the father’s arbitrary power . to 
make any kind of partition equal or unequal, for the father’s will 
alone, renders the partition legal. i“ He is the lord of all” and 
£0 ‘forth. , (The, Italics are ouis) | a l SE 


‘Tt will be ‘too mitch to interpret this June as applying. to 
ancestral property as defined by the Mitakshara. On the other 
“hand, ‘in. CH. VI 11 “which treats of ancestral property, the Smriti 
Chandrika cites numerotis texts, including Yajnavalkya, Katyayana 
" Vishnu, Vyasa kc. declaring the independent rights of the father 
and | son and their equality of ownership in ancestral property. In 
“paras 20 and 21 especially, Yajnavalkya’s text “ The ownership 
of father and son is the same etc.” is referred to. and explained. 
Referring -to..the distinction between’ the father’s property 
and the grandfather’s property, as- to the father’s power, the au- 
thor observes that in the case of the grandfather’s property, 
Soamiem’ (ownership) and Swatantriem (independent: power) 
are both equal in the ‘father and son while inthe case of the 
father’s Property, the: father alone ppe Swatantricm and not 
the son. ee 
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Next> comes the Madhaviya { Burnell's Translation p. 7.) 
After citing Yajnavalkya it proceeds, “The. unequal division at 
the will of the father would be improper in the case of what is 
acquired by succession, as all the sons have an equal right in it.” 
Then later on, it is said “ Yajnavalkya has mentioned a peculi- 
arity in the case of equal partition being made by the father :— 
“If he makes the shares equal, then the wives are to have equal 
shares if they had no Stridhana given them by their husband, 
or father-in-law.’ If the father of his own accord makes the 
sons equal sharers, then the wives to whom Séridhana has not 
been given are to be made equal sharers with the sons: but if 
stridhana has been given them, he should give them a half; (i.e.) 
they are sharers in the half of the share of ason.” (The italics 
are ours.) | Evidently, Muthusami, Iyer J. concludes from this 
passage that wherever equal partition appears in the. texts, it 
must relate solely to ancestral property, and unequal partition 
at the will of the father to self-acquried property. On the other 
hand, if we note in the passage cited above,. the words ‘ if 
he makes the shares equal’ and ‘ if the father of his own accord 
-makes the sons equal sharers’, the proper inference to be derived 
from them would be that there are two modes.of partition of 
self-acquired property at the will of the father, namely equal and 
unequal. partition,.and that if the father of his own accord makes 
an equal division of his self-acquired property among his sons, 
then the rules with regard to the share to tke wife must be 
‘strictly observed., Consequently the two modes ‘of partition åt 
the will of the father both reldte to self-acquired property, but 
‘equal partition alone is possible and legal in the case of ancestral _ 
property. Further on, in the Madhaviya’ (Burnell’s translation 
p. 12, para 16) we have the following obser~ :tions in respect of 
-ancestral property “Now the partition take- lace because it is 
‘a well-known matter that the father and so: have a right, but 
because the right is similar or equal, the partion is not at the 
will-of the father, nor has he- two shares; and so the rule ‘ the 
arrangement of shares is according to the fathers’ is declaratory 
of equal right. “And on this account such rules as “ the father 
‘when dividing may take two! shares for himself, because they 
refer: to unequal partition, were in force in a diferent yuga or 
refer to property self- -acquired.” ` ' (The italics are ours.) 7 

2 
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We now pass on to the Vyavahara Mayukha, ch. IV, s.4, paras 
6, 8,12 and 14), The following passages from the Vyavahara 
Mayukha are especially important in this connection. 


“ Brihaspati however declares the father’s right to only an 
equal share with his sons, even. if there be only one, in property 
acquired by the grandfather. “In wealth acquired by the grand- 
‘father, whether it consists of movables or immovables, the equal 
participation of fathet and son is ordained.” Yajnavalkya says 
‘for the ownership of the father and son is the same in land which 
was acquired by the grandfather or in a corrody or in chattels.’ 
Katyayana says ‘when the father and the sons divide the common 
wealth, in equal shares, it is called a legal partition.” 


Again in para. 14 “As for this text of Yajnavalkya ʻA legal 
distribution, made by. the father among sons separated with 
greater or less shares is pronounced valid :’ according to Madana, 
Vijnaneswar and others, it means ‘if the (distribution) made by 
the father be legal it cannot be set aside”. This text again of 
Narada: ‘For such as have been separated by the father with 
equal greater or less allotments of wealth, that is a lawful distri- 
bution for the father is lord of-a relates to former age 
(The italics are ours). 


The.other texts cited in Kandasami v. Dorasami ag 
Vyavahara Nirnaya, Dayabhaga and Dayakramasangraha are not 
of much weight and importance in this connection, as the two last 
especially are not authorities in the Mitakshara school of law. 


Muthusami Aiyer J. later on refers to para 3 Chapter I,s. II 
of the Mitakshara, and para. 14 of the same section, and remarks 
that if it was necessary that in order that the partition might be 
valid it should always be the concurrent act of- both father and 
sons, para 3 of Chapter I,s, II would be superfluous. . It is 
submitted, however, that clearly enough, para 3 relates to one 
thing, and para. 14 to another ; for the former speaks of the mode 
of partition by the father of self-acquired property, whereas the 
‘latter para. refers to the legal effect of such partition. Much 
stress also is laid by Muthusami Aiyar J. onthe texts of Baud- 
hayana and Narada ‘for the father.is the lord of all’, and curiously 





1, (1880) I. L. R. 2 Mad. 817. 
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enough, the learned Judge concludes from sach texts that they 
must relate to ancestral property. l 


Again his Lordship’s criticism of the stetement in West and 
Buhler’s Hindu law (page 301), doubting tke father’s power to 
partition ancestral property without the sas” consent cannot 
stand, as the texts referred to in West and Buhler’s Hindu law 
are quite explicit on the subject under consideration. 


Manu and Vishnu declare the partition of the grandfather’s 
wealth to be in some cases dependent upon the father’s wish alone, 
e.g. in grandfather’s property seized by strangers but’ recovered 
by the father through his own ability, and o~er anything gained 
by him through science valour, ete. So thaf these texts plainly 
indicate that in other cases the partition of g-andfather’s property 
should be supplemented by the wish or consent of the sons also. 

In the Sarasvati Vilasa (Vide Setlur’s Collections of Hindu 
Law Books on Inheritance, pp. 144-145, s. 214-226), the position 
that the father and the son have equal owneship in the grand- 
father’s property is discussed, and fromss. 215, 220 and 222 especi- 
ally the inference that the son’s wish or consent also is material, 
in the father’s distribution of ancestral 2roperty may be very 
properly drawn. : 


Apararka in his commentary on Yajnavalkya Sloka 114 (See 
Srinivasa Iyer’s Translation of Apararka in Vol. 21 of this Journal 
at p. 12) cites the text of Narada and says “ Where division is 
made of the patrimony by the sons itis caled by the learned» 
partition of the property, a title in law. , (Narada Ch. 13, 
s. 1, S. B. E. volume 33, p. 188). “Here the words ‘patrimony’ 
and “by the sons’ are both used indicativel-. ‘That the father 
should make a partition ’ is with reference to the self-acquired 
property of the father. Inthe ‘ancestral property’ (i.e., of the 
father’s father, etc.) the right to make a partition is equal tothe 
father as well as to the sons.” 


Balambhatta’s text has been cited in and commented on by 
West and Buhler in their Hindu Law at p. 301. They say “It is 
no doubt competent to a father to distributeto a certain extent bis 
self-acquired property at his own pleasure amongst hissons. But 
it does not follow that by such a distributioma separation amongst 
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‘them individually and independently of their own desire will‘ be 
effected.” . West and Buhler later on, at pp. 301-302 say that. 
there is no distinction in fact between a co-parcenary consisting 
of father and sons and a co-parcenary composed of brothers, 
uncles and nephews, etc., and that the father cannot - of his 
own accord distribute the ancestral property among the, sons 
and alter their status by separating them individually without 
their consent 
M. V, RAMASAMI IYER, B.A,, B.L., 
WARANA Tinnevelly. . 


' 
— te 


SUMMARY OF ENGLISH CASES. 

Ingram Royle Limited v. Services Maritimes Du Trepoùt 
Limited, 1914, III K. B. 28, a 
; Costs—Plaintiff failing in appeal—Issue of Law and fact, plaintiff 
successful in first Court—Dismissal of plaintif’s action in appeal with 
defendani’s costs—No' reservation in appellate Court of plaintiff's ‘costs 
on successful issue—Claim to have sometaxed and set off against defen- 
dani’s costs unsustainable—- ‘Supreme Court Rules Order LXV. rr. 
1 and 8. fi 

Where the plaintiff in an action entirely succeeded on issues 
of fact and law in the first Court and on appeal the judgment 
was reversed on the question of law and the appellate Court 
dismissed the action with costs of the defendants without making 
reservation in plaintiffs favour about the costs of the issue of 
‘fact with reference to which the plaintiff had succeeded, ' in the 
‘first Court held that the plaintiffs claim under order LXV, R. 
.2 to have their costs on the issue of fact separately taxed and set 
off against the defendant’s costs of the action could not be 
sustained in the absence of any reservation by the appellate 
Court. ; 





Wild v. Tucker, 1914 III K, B. 36. 

Contract—Consideration—Agreement by undischarged bankrupi ‘to 

pay debts in full—Consideration for promise—Fresh advance—Agreemen 

valid—Not opposed to pubio pokon antum of consideration imma- 
terial. A : 

An agreement by an undischarged bankrupt in favour of a 

creditor to pay all debts and liabilities incurred before the bank- 

-ruptcy to the creditor in full, in consideration of a fresh advance 
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- made: -by the’ redia is supported by consideration- and 
is legally. valid and enforceable and is not opposed: to . public 
policy. “If there is consideration, the adequacy of it ought: not 
to be considered.. l 


Ant Jurgens Margarine Fabreiken 2. Lonis Dreyfues. and Co. 
1914 JII K. B. 40., a 

Sale of good8—Delivery order—Transfer to bona fide ae 
Delivery order document of title—Title to goods nasses—Refusal to. deli- 
ver goods—Action for damages... ._... 

. Ardelivery order given by the defendant’s: company against 
their branch in a foreign country for delivery’ of defendant’s 
goods with the agent was transferred by.the holder of the delivery 
érder in favour of the plaintiffs who took the same bona fide 
and for valuable consideration. The goods were refused: to be ` 
delivered, the cheque received by the defendants ‘for the goods 
for the original holder having been dishonored: Held in an action 
for damages for non-delivery of the goods that the defendants ' 
were. not justified in refusing to deliver-the goods, that the — 
delivery order was a document of title given by the defendants to 
their buyer and that the plaintiffs bona fide Haast of the 
same were entitled to damages. 

-cA document of title can be created by the: owner eer the 
_goods and title will be transferred thereby. The: document will 
operate aes it is not piven in respect of saa goods. 


: TAMD v. Home, 1914 III K. B. 86.. oh. Ts 
‘Proceedings in Public Cowt—Transcript 0f—1f privileged—Discovery. 
: A transcript of short-hand notes of the proceedings in a 
former action, admitted to be relevant in the presentaction and 
‘disclosed in the affidavit ‘of documents but objected’ to “be pro- 
‘duced as’ a privileged document, is not .a privileged document 
being a transcript of “what was public i juris. 

— f 

Smith v. Selwyn, 1914 III K. B. 98. 


Civil action for—Without aati “incompetent— If action 
brought, stay—Leave to amend. . 


According to the law of England, where injuries: are inflict- 
ed on an individual under circamstances which constitute a 
feloriy, that felony cannot be made the’ foundation of the civil 
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action at the suit of the person injured against-the person who - 
inflicted the injuries until the latter has-been prosecuted or a 
reasonable excuse shown for his non-prosecution. à 

Where a civil action is brought without a prior prosecution, 
the proper course for the Court is to stay the action until crimi- 
nal proceedings have been taken against the defendant with leave 
to the plaintiffs to amend the statement of claim and thus give 
them an opportunity of stating a cause of action without alleging 
a felony. 





Egyption Hotels Limited v. Mitchell, 1914 III, K. B. 118. 

Income taz—Company when said to carry on trade in England— 
Control or management test—Company in England but trade elsewher 'e— 
Tasxability. 

A Company in England exercising coñtrol from England 

_ over trade carried onin foreign places is carrying on a trade with- 

in the Limited Kingdom within the meaning of the Income-Tax 
‘Acts so as to render it liable to be charged with income-tax on 
the annual profits; but where the management and control-of 
the business are left to persons elsewhere and there is no trade of 
any sort in England, the company is not chargeable except to the 
extent of the profits remitted from the foreign place to England. 
Spending of the profits, if any, of a business or any other way of 
dealing with the profits is not a carrying on of the business. 





Ryall v. Kidwell and Son, 1914 III K. B. 135. 


Landlord and tenant—Premises not in repair—Injury sustained by 
daughter of tenant—Liability of landlord—Duty of landlord to keep 
premises in repair—Common law—Obligation under X. 4 of the Housing 
and Town Planning etc., Act 1909 only contractual not statutory. 

Prima facie at common law, a third person who suffers injury 
‘en account of want of repairs in certain premises let out to a 
tenant has no cause of action against the landlord in respect of 
such injuri@s. A landlord who lets out house in a dangerous 
state is not liable to the tenant’s customers or guests for accidents 

happening during the term. 

The effect of S. 4 of the Housing aid Town Planning etc., Act 
1909, is.not to impose a statutory obligation apart from contract 
on the landlord entitling all persons to proceed against the 
landlord for breash of it but only to import a condition, which 
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otherwise would not have existed, into the contract between the 
landlord and tenant that the former would keep the premises in 
repair of which condition the tenant alone being a pany to the 
cônttaċt can take advantage. 

‘The daughter of a tenant of premises out of repair as no 
cause of action for damages against the landlord for injury 
sustained by the condition of the premises. 





Guiard v. Declormont and Donner, 1914 III K. B. 145. 

Foreign Judgment—Enforcedbility—Voluntary submission to 
jurisdiction—Question on fact—Seizure of money in foreign country 
belonging to defendants—An appearance in consequence, if necessarily 

` involuntary. 

The defendants were sued on'a foreign Judgment obtained 
in the French Courts for damages for breach'of contract. The 
defendants abstained in the first instance from appearing before 
the French Tribunal of Commerce and allowed Judgment to go 
by default. Subsequently ‘when the plaintif had ‘obtained a writ 
in the French Court corresponding to an order garnishee nisi 
against a French firm holding some money of the defendants 
in respect of such money, the defendants put in an opposition 
before the Tribunal asking the judgment by’ default to be set 
aside. The judgment was thereby set aside but on appeal, the 
court held that the defendants who had deliberately refused to 
accept process issued by the Tribunal of Commerce with know- 
‘ledge of the nature of the process and the claim were not entitl- 
ed to have the Judginent set aside, that their opposition was out 
of time and that on the merits also the plaintiffs were entitled to 
Judgment. The Original judgment was restored. 

Held in the action in England on the foreign judgment (i) 
that a defendant who voluntarily appears in a foreign Court of a 
country to which he owes no allegience and in which he is not 
present but submits himself to its jurisdiction is bound by the 
judgment: (ii) That the mere fact that there was a very small 
sum of money in the foreign country seized for the satisfaction 
of the judgment did not make the appearance necessarily- an 
appearance under compulsion or involuntarily: (iii) That the 
question whether the appearance was voluntary was one of fact: 
(iv) that though the defendants were not bound to accept the 
French process still after they had submitted to the jurisdiction, 
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the English Court could not say that the judgment of the Court 
of Appeal was wrong: (v) that the Judgment sought to be enforced 
after:the décision of the Court of Appeal: was regularly passed 
and was not passed by default and (vi) that the defendants were 
bound by. the judgment—judgment of Fry | in Rousillon v. 
Rousillon 14 Ch. D. aele on for pan A of law in ' 
foreign judgments. 


- Kates v. Jeffrey, 1914 III K.B. 160. 

Appeal—Case stated by Justice—Point of Law.not raised before 
J ustice—Raising of point in appeal—When permissible. 

A question of Law arising on facts stated by justices but 
not taken before them can be taken before the Court of King’s - 
Bench and shouldbe allowed only if the point is one which no 
evidence can alter and not, otherwise. . . 





Besterman v. British Motor C. B. Company Limited, 1914, 
III K. B. 181.. 

Practice—0osts—0o-defendants—Suit in the- alternative—One 
asked to pay other’s costs—Discretion of lower Court —Interference in 
appeal, , 
There is no rule of law that when two defendants are sued 
in the alternative and. a decree is obtained against one of them 
the: other being exonerated the defeated defendant could not be 
made liable for the costs, the plaintiff will have to pay to the 
„successful defendant, unless the defeated defendant had given 
notice to the other that the whole blame will be thrown on him, 
Nor is there any duty, on the part of either of the defendants to, 
tell the plaintiff if asked, whether he means to throw the blame 
on theother. If the facts are such that it is reasonable to join 
them both and reasonable to be in.a state of uncertainty as to 
which of the two is the really guilty one, then it is part of the 
reasonable costs of the action that the costs of an action launched 
against one of the defendants who has succeeded in defending 
himself should be borne. by the man who is. to blame, The 
direction as to costs is a matter within the discretion of the 
Court and if. the discretion has been exercised on materials 
:before the court, the Court of Appeal will not interfere. 
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JOTTINGS AND CUTTINGS. 

Banquet in Lineoln’s Inn Hall.—Sir Edward Clarke, whois 
retiring from practice after fifty years of active life in the profes- 
sion, was entertained by members of the Bench and the Bar in 
Lincoln’s Inn Hallon July 17. The Lord Chancellor; who‘pre- 
sided, had ' Sir Edward Clarke on his right, and the Attorney- 
General on his left. The company numbered about 230. 


ka ul 


The Lord Chancellor's speech—The Lord Chancellor, in 
proposing the health of ‘The Right Hon’ble Sir Edward Clarke, 
K.C.,’ said he had risen to propose the toast of him to whom they 
had come to do honour as a distinguished figure in public life. ` 
(Cheers.) But he was notable for other qual:ties—qualities which 
had endeared him to those who were there present. (Cheers.) 
The Bar of England was an extraordinary feature of our constitu- 
tion. It had grown up with our unwritten lew ; it bad developed 
as political conditions had developed; and it had always ende- 
avoured to fulfil a great function. There had been no period in the 
last three centuries in which it had not produced representatives 
strong enough and noble enough to stand ‘or the liberty of the 


subject. It had striven to secure justice for every man, whatever ` 


his condition and however he might be oppressed. The tradition 
was a notable tradition. He doubted whether it was possible in 
countries with a constitution different from our own for the Bar 
to occupy that great position in the public eye which had been 
the characteristic of its history here. We lived in times when it 
was no longer necessary to defend the liberzies of the subject 
from the interference of the Crown. Those days were over, and 
over probably for ever, but the Bar still required courage and 
assiduity and the spirit which animated mer like Coke, Somers 
and Erskine, who in different times and places, and different 
‘emergencies, stood up fearlessly to protect those who were in 
diStress. The Judges to-day were certainly neither timid nor 
subservient. They stood with grcat effect between the subject 
and the Executive. (Cheers). Leng might it be so. (Cheers.) 
But if the Bar had not got the old problems to face, the Bar still 
required those qualities of character anc, above all, of courage 
which had always been its distinctive characteristic. A man 


who needed a representative had at no time in the history of the 
8 
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` Bar sought one in vain. The tradition of which he had spoken 
had been embodied in recént years by no man moré notably’than 
“by him who was their guest that night. (Loud cheers) . He. 
had carried on the best traditions of the great profession to which 
he belonged. He had never flinched; he had never fought for 
hig.client less keenly than he-would have fought: for himself, 
Always scrupulous, always just, always desiring to do what was 
right, he had yet stood up for those who were his clients on me- 
morable occasions and shown himself possessed of those qualities 
which they in that Hall’venerated. (Cheers.) It was not only in 
the forum that Sir Edward Clarke had been distinguished for 
those qualities. It was his privilege to sit opposite to. Sir 
Edward Clarke in ‘the House of Commons for many years, and ` 
as “he sat there he used to watch him, devoted to the traditions of . 
| the great party which he loved, embued with its principles, and 
yet never allowing himself ta go beyorid the limits which would 
convert him into the meré party man. When he thought he was ’ 
right, he was guided, not by tradition, but.by his conscience, He 
was so little of a blind partisan that he imperilled his political” 
prospects by standing up for what he believed to beright. That ` 
was a great and a rare quality, and when.a man possessed it he. 
might be sure that he would leave a deep impression on id 
associated with him. (Cheers. ) 
“ADVOCACYAND CHARACTER. ` E 
As in the senate, so in the forum, always scrupulous 
, as. an advocate, never, as Lord Lindley said in his letter, 
twisting the truth or seeking to misrepresent his opponent’s 
case, he was yet fearless- and never flinched. He sometimes 
thought that beyond eloquence and léarning at the Bar lay cha- 
racter, and their guest possessed character in addition to his 
great forensic gifts. (Hear, hear.) To his deep personal regret 
` and to the regret of all of them, he was now parting from a pro- 
fession which he loved and which loved him. - After being fifty 
years at the Bar he had now elected to give himself that measure 
of repose and reflection which he thought-they all did well, when 
the time came, to adopt. Life, after all, was a whole, and after 
the strenuous period of work there came another period i in which. 
reflection... and meditation ‘were aessa to sum it up, if they. 
wonid live the life that-was complete. Yet he could not bring 
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-himselfto believe that Sir Edward Clarke, full of strength as he 
still was, was wholly depriving tne State of the opportunity of 
enjoying his services. It was not right to disclose what had 
passed in the secrecy of the Cabinet, but ke would go very near 
“to the line, and recall How, more than two vears ago, when the 
great transport strike took place, when ore of the great arterial 
industries of the country was threatened with serious injury, in 
the sense that ifthe life blood had been Et out for a very long 
period the State’s welfare might have been greatly imperiled, 
the question arose what was to be done, znd a ‘Cabinet meeting 
_ was called to deal with it. He remembersd how one name rose 
to the lips of all of them, and they decidel that there should be 
an inquiry held in public by a man whc would command the 
confidence of employers, workmen, and: public alike. The name 
that rose to their lips was that of Edward Clarke. (Cheers.) 
He held that inquiry, and did much by Hs influence and by his 
position to avert a great crisis. It might be that they might 
still count, upon his great gifts and qualities, should such an 
emergency again arise. (Cheers.) He was leaving the Bar, ,but 
he was not leaving them who were his friznds, and if he might in 
the name of those present convey, ina word, their feelings towards 
Sir Edward Clarke, it was that they felt a reverence fora notable 
- public character and at the same time aa affectionate regard for 
_a man who was dear to them personally. (Loud cheers.) 
kai 
“The Attorney-General’s Eulogium.—The Attorney-General 
said he had the: privilege on behalf of the English Bar of 
expressing in a few words their adhe-ence to the toast which 
-the Lord Chancellor had proposed. In this country the 
“members of the Bar had not the custom, ‘such as obtained 
in some other countries, of selecting from time to time by 
“the votes of their own order as their professional representative 
the man who best embodied the tradi icns of their profession, 
and who had attracted to himself the acmiration and the affec- 
‘tion of them all. They had such a goci custom in France, they 
had such a custom in Scotland; and he did not think he could 
better express the feeling of the English Bar towards Edward 
Clarke than by saying that, if they were an assembly of 
Paris advocates, he would long ago have been -chosen ` as 
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thier batonier, and that if they were an assembly : cof Scots 
lawyers he would long ago have been elected as their per- 
petual Dean of Faculty. (Loud cheers.) It was not only that they 
felt proud of his half century of brilliant and varied achievement 
in the Courts; he was a barrister who had shown to other barris- 
sers how, in public and in Parliamentary life, it was possible for 
one of them to overcome the painful prejudice against lawyers. 
(Laugther.) Thatsuch a prejudice existed was beyond dispute, 
though he held it to be a very unreasonable prejudice. It was 
based, he believed, partly on the view that in public life the . 
lawyer was unduly technical, though, he declared, he knew nothing 
so technical as a layman talking law. And it was based in part^ 
upon the delusion that member of their profession in public life 
was less disinterested than other men, though the British con- 
stitution owed more to the disinterested devotion of lawyers 
than to the services of any other: profession in the Kingdom. 
How complete and remarkable had been their guest’s achieve- 
ments in the public sphere they all knew. He would remind 
them of but two examples. They had nothing to do that night, 
happily, with the merits of any controversy, but if they bad to 
select examples he thought there were two that would recur to 
. the minds of many of them. The first was the occasion, in 
February, 1893, when Mr. Gladstone, then 84 years of age, pre- 
sented his second Home Rule Bill in a three hours’ speech, and 
when Mr. Balfour selected their guest in order that he might then 
and there move the rejection of that measure. That achievement 
was a piece of connected and eloquent reasoning which would long 
be remembered in Parliamentary annals. He did not know whether 
Sir Edward Clarke was | going to refer to it, but he had always 
been brought up to the belief that, like the painstaking and ingen- 
ious advocate that he was, he had prepared two speeches—(laugh- 
ter)—one to be delivered on the assumption that the second Home 
Rule Bill was a reproduction of the first, in which case he propos- 
ed to present the old objections with redoubled force—(laughter) 
——and the other to be delivered on the assumption that the second | 
Home Rule Bill was different from the first Home Rule Bill, in 
which case he proposed to point out the difference, greatly to the 
‘disadvantage of the second. (Laughter.) That was the first 
. occasion of which they would all ‘think in this connection. He 
would yenture to mention a second, It occurred some six years 
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afterwards when there wasa very famous Parliamentary duel 
between two famous protagonists. One was their guest and the 
other was the great statesman whose loss they had been recently 
deploring. He would say nothing about the contest but this, 
that it was an encounter between two first-class fighting men, 
and that it was conducted to its conclusion without a foul blow 
being struck on either side. 
‘INDEPENDENCE AND COUEBASE. 


What were the qualities which had enabled Sir Edward 
Clarke to surmount the prejudice which existed against 
their order in certain misguided quarters? Those quali- 
ties were two. He had the two supreme qualities which 
commanded public confidence and he aad displayed them 
throughout the whole of his career. The first was independence 
and the second was courage. (Cheers.) Those qualities had 
meant for him the respect of the British public, and they ‘meant 
for him theadmiration of his own profession. (Cheers.) He would 
always be remembered by Law Officers bacause he was the last 
holder of such office who protested against the Treasury Minute 
which refused to allow a Law Officer, m his abundant hours 

‘of leisure, to entertain private prectice—(laughter)—and 
for the rest of them, his independence end his courage could 
hardly be better recorded then by reminding them that he had 
advocated the shortening of the Long Vacation. (Laughter.) 
What were the reasons why they were assembled at this great 
banquet and felt such admiration and affection for their guest in 
his professional life? He would endeavocr in the name of those 
present to express their feelings. Sir Edward cultivated and 
developed and perfected a mode of advccacy which, while it 
served his client to the utmost, was always, as the Lord 
Chancellor had said, scrupulously fair to hisopponent. (Cheers). 
He employed a style of cross-examinatinn which was always 
forcible and was never brutal—(hear, hear’ ; he exhibited a kind 
of forensic eloquence which showed that tne orator was burning 
with the flame kindled within his own haart; and, ` lastly, he so 
conducted himself in the discharge of his professional duty that 
he set to every one of his brethren at the Baran example of 


? 


how a man might devote himself unsparingly to the cause he 
. had to advocate and yet remain in some sense a minister of 
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-justice. (Cheers.) He had endeavoured to say something of 
their guest as a public man and asa professional man. He 
hoped he would forgive him, and he hoped those present would 
-forgive him, if he added one word about him as a friend. (Hear 
hear.) It would always be a pride for him to remember that the 
first time he ever hada brief which was marked in double 
figures was in an arbitration where Sir Edward Clarke was the 
sole umpire. It would always be a pride to him to remember that 
the last case which-their guest ever conducted at the bar was ` 
conducted when he prosecuted and Sir Edward Clarke defended 
in a’great criminal cause— in the Central Criminal Court, where 
- their guest first made his fame, and where he revisited the scene 
-of his early triumphs, like 
The sun which casts its parting beams 
` Upon the hills from which he rose. 
And he had learned from the beginning to the end of his 
time at the Bar ‘that to appear before Sir Edward Clarke, to be 
with him or against him, was to realise that side by side with the 
keenest adovcacy he always remembered that the members of the 
Bar were brothers. (Cheers.) His invariable kindness and encour- 
agement to-his juniors—(hear, hear)—his constant and unfailing 
fairness to the most obscure, had endeared him, he believed, to 
the members of the profession, even more than the great 
accomplishments which had. earned him his place in the world 
at large. (Cheers.) The Bar joined: with the greatest enthusiasm 
in the toast-which they were about to drink, and he -would beg 
Sir. Edward Clarke to. believe that that banquet was the 
inevitable expression of the esteem and the affection with which 
he would ever be regarded by the great- profession of the law. 
(Loud cheers.) ; . 


ye 


Sir Edvard Clarke's Reply. Sir Edward Clarke, who 
received a great ovation on rising to respond, said: My Lord 
<. Chancellor, my dear friend the Attorney-General, my Lords and 
gentlemen, brethren ‘all,—It is very difficult for me to make 
fitting reply to the speeches which have just been delivered, or 
: to thank you for the great honour that you are doing me in this 
assembly of my brethren, who are offering to ‘me an unexampled 
honour to-night. The most difficult task of all my professional 
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life has been reserved. to its close. It is dificut.indeed: to make’: 
responsé—dangerous, perhaps, to try.to ‘mike any. Tam-bere to-— 
night to take your verdict upon my carzer and cheracter (laughter): 
—and there has been a curious inversion, of th2 ordinary practice., 
in our Courts. The Lord Chancellor has pronounced a judicial. 
‘and reasoned judgment—(laughter)—after Fe has given that ` 
judgment the Attorney-General has made an -zloquent speech for- 
the defence, and when those are finished and all is over except | 
the shouting—and. there has been some of ihat—I am called 
upon to speak for myself.: (Laughter.) It mntight be my part to 
be silent, though then I am sure I should be- accused of, being 
mute of malice. But to borrow another ‘illaszration, the Court ` 
is so clearly in my favour that- to make any reply at all is rather 
dangerous, as I might suggest to the Judges that, after all, there 
was some reason to think that something: m_ght be said on the 
other side. (Laughter.) But J cannot, of ccurse, try to answer 
the matter of the two very kind and generyts speeches which 
"have been delivered, or to. refer to the merts which friendship 
to-night has magnified or-to the defects which. friendship-is kind 
enough to forget; There is, indeed, only on2 matter ‘referred to 
upon which I can fitly. speak, and that is.the unusual length of 
my careér at the Bar. Fifty years have pessed of active work’ 
at the Bar from the beginning to the 2nd. There were-22 
years of upward striving, there were six years of law offices 
then 22 years of private “practice, cortinuing to the end, 
not nominal practice, but substantial, and—I say it. under 
my. breath—lucrative practice, down to this very month. ..My ‘life 
at.the Bar began before the ‘Law Reports’ were born, but every 
year since the ‘Law Reports’ have contained some: récord of my, 
work. In the first volume of the Privy Coancil Reports, in thé 
‘Law Reports’ my name appears as couns:l in a case where I 
was junior to Hardinge Giffard in a very important criminal 
appeal, and I believe that the ‘Law Reports’ of the King’s Bench 
Division for next month will contain a repert of the latest argu-' 
ment of mine in bane. That pretty completely fills the 50 years; 
and it is at the end of that time a very prend moment for-me to 
stand in the’ midst of this great gathering of the chiefs and 
leaders of my profession and to be assured by themi, as you have 
assured me to-night, that throughout those 50 yearsI have. 
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maintained thè noble traditions .of the English Bar.. (Cheers). - 
The namewhich-I have just mentioned suggests the only person- 
al reminiscence upon which I will venture. to-night. My. firm, ° 
resolve to make my way to.the Bar dates from the night when 
more-than 60 years ago, I heard Lord Lyndhurst, then over 90 - 
“years of age, make a speech ‘in the House of Lords, and noted 
the- respect, almost the reverence, with which he was treated in ` 
the House.’ My first case reported at the Bar before the ‘Law 
Reports’ ‘existéd, which is- to be found in the Law . JOURNAL, . 
was on April 27,1865, when I was» junior to’ MacMahon in an 
extradition ‘case; and the leader onthe other side was Hardinge 
Giffard. - (Cheers.) My leader was just finishing his argument, 
and Giffard-spoke to me‘and said, ‘How long do you think you 
will be? ‘Oh,’ said I, ‘I don’t think he has left: anything for 
me to say; I do not see whyI need follow.’ “Never mind,’ 
said Giffard, ‘You go.on. You want the judges to know you, - 
and.you want to get used to heating your own voice in court.’- 
I followed that good advice, and I have been grateful for it during 
all. the 50 years that have ‘passed since,- From that day to this | 
Hardinge Giffard has been my kind friend, and it is one of my 
` greatest pleasures in standing here to-night to receive this tribute 
of your kindness and your good will that there should be. sitting 
next to me the Lyndhurst of our day—(cheers)—who has come 
“to. join in doing me honour. 
; FORENSIC ORATORY. 


‘My Lord -Chancellor, there is .one draw-back to the 
profession of ‘the Bar,and itis this, that abarrister’s work, 
however well: it maybe done, is rarely known beyond his 
own generation.’ There are, no doubt; from time to time cases 
of'gredt public importance, like, for instance, the Jameson case 
and the Parnell divorce case, which lead to very great and far- 
reaching political results. But although the names of those 
cases‘ will be found in history, the names of the counsel engaged 
in them are unrecord:d and are very soon forgotten. But there 
is'one way in which the advocate may seek to secure some longer 
tecognition of his work. Oratory has a ‘literature of its own.. 
The delightful but sadly neglected art of rhetoric finds ‘its best 
illustration in forensic speeches. If the advocate addresses him- 
self‘to his work, not-only with the practical intention of securing , 
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a verdict, but with the dija that Hig speeches shéuld have some” 
literary quality, there is a possibility that they may be remembered” 
later. I have done my..best. (Hear, hear.) The òutput of: 50° 
years seems very small, but there are’ ‘six speeches—three ini 
criminal courts, three in civil courts—whith I hope: may -bex ` 
rememberéd for ‘some little time ‘at all events’' evén after my; 
generation has passed away. Let me say that [..have- been: 
anxious to make some better acknowledgment’ of your Kindness’, ` 
to me to-night than could be conveyed in an inadequate spéech; ; 
so I have done myself the pleasure of writing my name; and the’, 
date of to-day in sufficient copies of my 7olimé of * Selected: 
Speeches’ to provide one for every diner at this table. ‘I:shall: 
be grateful to you if when you leave this Hall you < will: each ; 
kindly take one of those volumes and accep: it as.a souvenir of 
your kindness and of my gratitude.” My Lord, yola have spoken 
of the leisure, and Sir John Simon has spoken of the leisure, to , 
which I may now look forward, and you hava also kindly:encoùr-- 
aged in me the hope, which I trust may bé at some time gratified, - 
that, although I am parting’ from the prcfessional. work ‘of the: 
Bar,.I may beable todo some service to the public in some. 
capacity for-which my experience or knowledge may have: fittéd . 
me. (Cheers.) But I do not think that leisure will be passed idly: 
In fact, the increasing leisure of the last ‘ew years has:-not been . 
wholly wasted. I have written’ the story of my life for forty: 
years. (Cheers.)' I have prepared the best English version-of ` 
the New Testament that has ever been published. (Laughter.) , 
I have contrived the easiest system-of shorthand that anyone 
could learn.: (Laughter.) I have invented the simplest alphabet 
that the world has ever seen. (Laugirer.) I am not speaking 
of these things to claim any great credit-for them. There is 
hardly anyone in this Hall who could nct have done any of them’ 
if the thought had occurred to him ang if he had been willing to 
give the labour and time necessary forthe work.’ But still, my 
Lord, I hope it may be an assurance thaz'the leisure’ which I am 
; hereafter to enjoy is not likely , to be wholly wasted. 


Two DISAPPOINTHENTS. i 
Now, my Lord, you -have spoken, ‘and Sir John 
Simon ‘has spoken, of my public ard political life. -I have 
Had two:great disappointments—one- which- tried - me -very 
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hard indeed; one which was of comparatively minor conse- 
quence. I did not go to the Bar ‘from any attraction to the study 
of the law, but I-came to the Bar because I believed that, . 
through this. profession and, throughyi it alone, I might be able to 
‘make my way to.political--influence and ; position. For a time 
all went well... Before I!was 40 years ofiage, which, considering - 
my commencement, ` was early, I hada. seat in the House of 
Commons: ‘Within six years I had-become. Solicitor-General, . 
and then I had six years of the pleasantést association with my 
dear friend, Richard. Webster-—(cheers)—who wrote to me. 
yesterday ds well as to the ‘Chairman, and from him I was glad 
to-hear.that he.was so much’ better that: he -hoped .next week 
to return to his home at .Winterfold. , Those - six years passed, 
and I had three years of even greater enjoyment in active work 
on the Front Opposition Bench, the most delightful position in 
the House of Commons... But there came a- time a little later 
when, upon a very grave question of public. importance, I found 
mysélf.in conflict with the leaders of ‘my own ‘party and-with 
the popular feeling of the time.: I could not, make terms with 
my conscience. (Hear, hear.) I acted as I believed to be right, 
and my ‘political ambitions and hopes suddenly passed into 
shadow. There was an afterglow where afterglows are not very 
often. seen in the City of London. But an afterglow, however 
interesting and even brilliant it may be, is never the beginning of 
a new day, and so my political. hopes vanished. Then there 
came to my mind the hope that.I might be, thought worthy of 
wearing the judicial ermine. That dignity indeed had been 
offered to me some years before,- but it-was at a time when my 
political ambition had not suffered-eclipse, and I refused, and no 
opportunity of accéptance was given later. 
7 A PRIVATE MEMBER OF THE BAR. 


And so it comes to pass that at the end of these 50 years I 
finish as I began—a private member of the English ‘Bar. To 
some: that would look like failure, and indeed of late years. 


“I have been “fond of ‘quoting We ‘beginning of that fine sonnet 
of Trench’s : a 


| Not all who seém to fail have failed ner 
But there has been no failure, and I have no reproaches or regrets. 
‘If success in life is to be measured in terms of personal happiness 
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as I think it ought to be, thenmo man ‘has. ever hada more 
successful life than mine.” (Hear, hear.: Gcd has. blessed me 
with health of mind and body and has given me many kind and 
faithful friends. I have spent my. life in ihe practice of the 
most interesting profession in the world, 1 have had golden 
opportunities of distinction both i in politics znd on the. forensic 
side i in law, and my political and professional activities have had 
for their background a domestic life of complete and continuous 
happiness, and I am grateful to the commit.ee and to you that 
the authors and sharers of that happiness, misfof them my dear: 
wife, have the opportunity of being here to-night. (Cheers.) 
And now, my Lord, I have only one other thing to Say. It 
cannot but be that in the course of half a century of keen and 
constant and strenuous‘conflict I have from time to time been 
unfair and discourteous to my opponents—(cries of ‘ No’)—and 
have-failed to appreciate and acknowledge the help that has 
been given me by my juniors. There must in such a length of 
time have been such occasions. It has never been from malice 
‘or from jealousy. It has ‘happened in the. stress of very hard 
“work and very great responsibility. I Éope that when I leave 
this Hall to-night I may feel that all such faults hayé been fully 
and ‘freely forgiven, and-that there is not a cloud to dim ‘the 
memory of the happy half century of work of which : this is the - 
closing scene. Once more, with all my heart, I thank’ “you. 
(Loud cheers) Lòrd Sumner proposed the toast of- The 
Chairman,’ and’ Lord Haldane respondé=d Law Journal. ‘ 
Hardwicke. KAN At the annuel dinner of the Hardwicke 
‘Society the Lord Chief Justice in proposing the toast of ‘The 
Guests,’ coupled with the name of Sir Joknston Forbes-Robertson. 
In their. profession it was not wis 10 make too light of the 
gifts of voice and enunciation: ‘In the profession to ‘which their 
guest belonged neither of these qualities could safely be dispensed 
‘with, and in him they had par excellence a man whose voice had 
chelped-him to the high position he now occupied. .He was one 
-of those who in his profession—and. it was, well to remember it 
in theirs—never failed to give the clasest attention to-the study 
of elocution. No actor was so distirguished by a faultless style, 
. ‘He could not but think how admirable it-would be if the meme 
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bers of the, Bar ceuld go through a course of training suchas he 
knew Sir Johnston Forbes-Robertson, must . have undergone 
before he acquired the excellence which characterised His mode 
of expression. (Cheers) Ibid. « 


* F 


me Mr. Justice Bankes, responding to the toast of ‘The Bench,’ : 
proposed by Mr, W. W. Grantham, said the office of a Judge 
was a very high and honourable post which had great traditions 
behind, it, and which entailed upon every occupant of it a great 
responsibility i in ] endeavouring to maintain its high traditions, 
(Cheers.) Whether there was now upon the Bench any occupant 
whose name would go down to history as one of the great 
l English. Judges it Was impossible to say. Living, as they did, 
in, a time when they were bound by rules and statutes, there 
were not the same opportunities that occurred to some of the 
great men in times gone by when they were laying the founda- 
tions of our common law, of our commercial law, and of our 
admirable system of equity. Those times had gone by, and it 
“might be that we should not see again such great Judges as those 
“whose names now lived in history. But he was sure that there 
never was a time when the Bench was occupied by men with a 
sterner determination to do nothing to lower the traditions of 
their office or to decrease the general confidence in the Bench. 
ACheers.) Their, position in this country was rendered. much 
more pleasant by the relations which existed between the Bench 
and the Bar. He had a very remarkable instance of that the other 
“day. An American Judge who came into the Courts in which he hap- 
‘pened: to. be presiding sent up his card and said he would be very 
glad to listen to'a case., Of course, he asked him to sit on the 
.Bench. -It so happened that the case was being fought by 
probably. two of the most strenuous advocates at the English 
Bari “At luncheon he asked him what he thought of our system. 
He' said he was delighted with it, and when asked what of all 
that he heard and seen had struck him most, replied that it was 
‘the relation of the Bar to the Bench. ‘In our country,’ he said, 
| fit is one persistent and continual series of objections. That is 
-our sy8tem, and if you went into our courts the impression that 
would be created in your mind would be that each advocate . was 
frying to trip the other up, and that they were both trying. to. 
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trip the judge up.: In. your court- you all seem to be endédvour: 
ing to:get at the truth.’ . He-said that was ve-y pleasant to hear; 
‘and it wag the more pleasant because they happened to be. two 
of.the, most: strenuous advocates that he could Have shown “him 
in the exercise of their profession. He said, “Sir, if they were 
in our country v we should consider them angels gti Hees: 


- No member of the Bench, however,-covld feel aé satisfied 
with the system under which at present the lew was administered. 
At a.City banquet at which he was present the other day the 
question arose how it was that -practically all commercial disputes 
were decided by arbitration, and they asked him why he thought 
it was. _ It occurred to him to put it in the farm of a question. 
He said, ‘Can you wonder? Ifa man was going to bring an 
action he would naturally ask his solicitor three questions. He 
would:ask, “If I begin an action to-day, when will it come on?” 
The answer would be, “Well, I can tell yoa within perhaps. a. 
month or so.” The next question would be. “If I bring it, when 
will it end ?” The answer would be, “Well I cannot possibly tell 

. you, because. it depends upon how often your opponent will 
appeal. ” “The last question would be, “Ii I do bring an action, . 
how much will it cost ?” The answer would be. “The Lord only 
knows. »? He personally did not think that was right, and he, 
. hoped that under the guidance of the present Lord. Chief Justice 
` they might see an improvement (Cheers.) The first improve- 
ment must be that there should be more Judges available, for it 
- was quite impossible to carry on any coat: nuous system unless. 
: ‘there was a sufficient siam (Cheers.) Ibid. 


Illegitimate Children, Can a man’s illegitimate children be- 
come legitimate by his subsequent-marriage to . their mother ? 
So far as the law of the United Kingdcm is concerned the an- 
swer is a negative one, with one excepiion. If the man was 
domiciled, both at the dates when the children were born and - 
when he married their mother, in a country (¢.g., Scotland) which 
allows legitimation by subsequent marriage is the only exception. 
But if the man was domiciled in England at either date they 
cannot ; and the mere fact that the man and woman get married 
in Scotland after residing therefor 21 days cannot alter the status | 
of the previously born children. Le» S. Journal, 
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The Moratorium.: ‘A :Moratory' law, as ‘the. ‘authorities’ 
express it, is ‘a law passed in times of emergency - postponing’ for: 
a specified time the due date : of bills of exchange ahd other 
obligations,’ ‘The délay, or period of: grace allowed. by the law;: 
is a ‘moratorium,’ ‘and there are ‘two degrees of : moratoria—a’ 
minor and a major—-the minor applying only to bills of exchange, 
and the major including these and all other contracts which 
enforce upon a debtor’ the liability to maké money’ payments ta 
a creditor ata fixéd time. It is only a partial moratorium of 
the former kind which | was ‘established by the ‘Bill passed through 
the House of Commons | on Monday ; ; for it applies only: to bills 
of exchange and limits the term of postponement to one month, 

` The effect of it, is to ‘relieve „persons. who cannot meet their bills 
from having, them ‘enforced. ‘during the period of grace on the 
terms that | their ultimate ` liability shall be increased by the 
addition of ‘the month’s -interest.at the. current rate... Once a 
moratorium. is ' proclaimed” it is usually continued by successive 
prolongations ‘till the emergency, has ‘passed which gave ‘occasion 
for it, and it may _ be assumed that, as in the case of France i in 
1870, the moratorium will be continued until the end of t the war. 
More than that, it is to be expected that the” minor moratorium 
will develop into the major, and that among ’ ' the ‘temporary 
expedients adopted by the Government , to relieve the economic 
strain which is.nòw ‘placed on the country will be the postpone- 
ment of’ the’ period of | payment of loans and mortgages so as 
exclude proceedings to enforce such obligations during the war. 
There has been no moratorium in this country { for over a hundred 
years, but one has ‘to go ‘back to Napoleonic ` times to find a 
parallel for the preserit emergency, and the magnitude of the 
crisis justifies the imposition of the full moratorium, which will 
give temporary relief against all monetary contracts, Law Journal. 


. a 
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CONTEMPORARY LEGAL LITERATURE. 

The English Law Journal (August 8) concains some interest- 
ing notes ‘on questions of international law ra sed by the present 
war. The writer sees in. the violation of the Belgian’s neutrality 
the triumph of the principle of Kriegs-manier over Kriegs-raison. 
What is meant by it is that the violation of zhe best established 
neutral-rights can be justified when considerations of self- -preser- 
vation require’ it: The triumph of this principis a menace to the 
whole fabric of the law of nations. Another point considered 
is- the need fora declaration of war. The nsed for some formal 
notice has only been legally. established since the Hague Confer- 
ence of 1907. For instance the United States began war with 
England in 1812 by seizing all British vesse-s in their harbours, 
and in 1854, before the Ambassadors had ‘wEhdrawn’ on either 
side, England entered the Baltic sea. An undoubted hostility as 
invasion of territory has the same effect as declaration of war 
and it is not clear whether such act did not precede the German 
declaration against France, Besides the rght of ‘capture of 
enemy’s private-property at sea, a belligerert state has from the 
moment of declaration of war, very sweepirs rights over’ private 
property of its own subjects as well as neut-a!s ; of appropriating 
anything useful for the purpose of war without any legal duty to 
make compensation, though as regards nettral owners payment 
of compensation may be compelled by the neutral. Government. 
This right is known as Angary—which wis the name ‘given’ in 
Roman Law to the right of a Roman Governor to provide himself 
and his suite with means of locomotion from the provincials. | It is 
in virtue of this right that the British Government seized four big 
men-of-war in English Dockyards which were being built for the 
Turkish and Chilian Governments. In virtve of this right Germany 
seized before the declaration of wer some English ships in German 
waters. The conduct of the Germans m ght be justified also 
under the old practice of Hostile embargc by which the property 
of a country which is suspected of menac-ng war may be detained 
by the other country until its intention is manifested. As to the 
projected statute in America providing for transfer of vessels to the 
American flag, the writer: is of opinion thit it would be of little 
service as the more liberal opinion as reEected in the Declaration 
-of London is that such transfer is void ard need not be recognised 
by the belligerent states. 
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The Law Journal for August 22 contains some further notes 
of interest on thé same topic. It refers to the recent legislation 
in England which has equalized thé sailors’ chances by declaring 
that all captured ships and their cargo are the property of the’ 
Crown which may of its bounty make grants to the naval forces 
thus removing the grievance of sailors engaged in war as against 
captors of merchant vessels the benefit of which used to go-wholly 
to the captors. ‘The writer thinks that the English Law as to’ ~ 
trading ‘with the enemy is somewhat out of ‘date. -The 
rule as stated in the text books is that executed contracts 
_ are suspended, executory contracts annulled’ and contracts’ 

made during.the war entirely void. This’ may have. to be’ 
taken .subject to the modification introduced by the American 
‘Courts, _ If time is not the essence of the contract, and no service 
need be rendered or payment made during the period of hostilities, 
there is no reason in principle according to those decisions why the 
engagement should be dissolyed. For instance it was held that’ 
a policy of life i insurance with an enemy company did not lapse 
unless the insured person died during the war. The continental: 
rule i is much, less „stringent than this. There, the rule of the 
Hague convention which prohibits a belligerent from declaring 
the rights of an enemy subject to be annulled or suspended is 
interpreted as preserving intact all contractual and civil obliga- 
tions between alien enemies even during, the war. The English 
authorities have narrowed the application of the rule to the 
rights and obligations of an occupying force. But the continental 
practice is bound to affect the English; attitude but to aoa 
extent, it remains to be seen. 


In the Journal of the Solay of GANEP Legislation foe 
July,. Mr.J. E. G. De-Mont Morency discusses the extent to which 
registration of marriage was required under the Medieval Roman 
Law.” .The way in which it'tried to secure it was through ‘the 
. requirement of writing for-marriage settlements, which. usually, 

sometimes necessarily accompanied marriages. - He thinks .the. 
_ problem that confronted Europe then by the recognition of unregis- 
tered or’ informal marriages confronts it still. “In Italy to-day 6 
per cent. of the marriages are marriages blessed by the church but 
not registered by the state. Though such marriage cannot” be 
called concubinage, the issue are egak; | l n 
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In the American Law Review for July-August Mr. Edward 
J. White writes about “Legal traditions’, how ultimately all 
law is mostly based -on traditions and the part zhe lawyers have 
played in the shaping of those traditions and the pride they. may 
naturally take in them and the jealousy they must show in 
guarding them from outrage: The advocate is fairly as old as the 
law being known to almost all. the ancient legal systems. . He 
was a highly respected citizen though even in chose early days, 
his position provoked jealousy and his espousirg the cause of one 
side and his fees were the subject misunderstanding and. led to 
many ignorant gibes at him. For instance, the legal profession 
is ridiculed by Aristophanes in his Comedy “ zhe Wasp ” and by 
Juvenal, But their general good feeling was al ways noticed. See 
the feeling reflected in “Do as adversaries do in law, Strive 
mightily, but eat and drink as friends”. a 


4 


We lawyers though so keen, 


Like shears, never cut ourselves, but what is betwen", 

The Roman Law was ‚the work of Roman Baa. 
Bartelus the great jurist of the 14th century contended for the 
Bar of France that after 10 yéars of practice in the profession, 
the avocat became ipso facto chevalier or knight. An idea of 
the high standard of professional ethics maintained by the 
lawyers of the day in France may be had from the following rules 
made for their guidance. i 


1. He was not to undértake just and agi ‘causes ‘alike 
without distinction nor maintain such as he undertook with, 
trickery fallacies and misquotations of authorities. 


2. He was not, in his pleadings, to indulge i in “abuse of the 
-opposite party or his counsel. 


-3, He was not to compromise the interest of his client, By 
‘absence from Court when the cause in which he was retained, 
was ‘called. 


4, He was not to violate he respect ive to the Court by 
‘either i improper expressions or unbecoming gestures. | i 
5, He was not to exhibit a sordid avidity 6f gain, by putting 
too high a price upon hiş services. ; 
.6,.He was not to make any errr with ‘his client for a 
- share in the fruits of the judgment he might recover, 
5 
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7; He was not-to lead a dissipated life or one contrary to 
‘the modesty and gravity of his calling. 

8. He was not, under pain of being disbarred, to tefuse bis 
services to the indigent and oppressed. Their services to the 
progress and maintenance of law were incalculable. The superiority 
of the English law and the great regard for law which is the 
characteristic of the British Empire is also largely due to lawyers. 
Going over to‘America, Me American constitution owes its origin 
to lawyers. 

Mr. Agnes Mcnamara deprecates the conservatism of 
English Judges which makes them but rarely refer to the 
American decisions. From 1876 up to date the writer was able to 
find only 251 references to American cases, and 106 references to 
American Text books. Lord Esher makes the largest reference 
in 30 cases, Lord'Lindley in 18, Lord Watson in 14, Kennedy 
J. in 12 Lord Halsbury and Lord Blackburn in 10 each. He 
points out some amusing inaccuracies contained in them owing 
‘to bad geography. Marshall C. J. goes for the largest praise in 
the English decisions. Story and Kent come in next “though 
generally as authors. Holmes is Also spoken of with respect. 


panone 


BOOK REYIEWS. 


LEGAL Maxims, By Upendra Gopal Mitter, Vakil, High 
Court, Calcutta, edited by T. V. Sanjiva Rao: Published by the 
Law Printing House, Madras, 

‘This is á publication in a completed book form of what 
first appeared i in monthly instalments. Mr, Broom’s Classical 
“work was: of course not written with a view to the needs -of the 
Indian student. In bringing out the present work the author 
‘and*his generous publisher’ have therefore done a useful service 
particularly to students. of Indian Law, in expounding well- 
known legal principles largely by the aid of Indian Statutes, 
The work is substantially modelled on. Broom’s book except 
that the alphabetical arrangement is substituted for the topical. 
The maxims selected and the discussion thereon cover ` almost 
every branch of law, but in Spite of the vigorous remarks ‘of the 
author at pp. 758 ete., it is necessary to bear’ in mind that these 
‘convenient legal ‘formulae are likely to prove dangerous half 
truths unless ‘their proper scope and essential limitations in 
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‘practical application are sufficiently kept in view. The get up of 
the book would leave nothing to be desired but for a rather long 
list of errata in connection with the cases cited. We heartily 
commend the book to.all earnest students of law. 


e m 


‘MUNICIPAL CORPORATIONS IN BRITISH INDIA, by P. 
Doraisami Aiyangar, High Court Vakil, Madras. Volume III. 
Messrs. Thompson and Co. 


This volume completes the author’s work on the subject. 
In the earlier volumes was set out the Stetcte Law of India 
bearing on Municipal Government. The present book is, in the 
words of the author, devoted to a discussian of general principles, 
“as gathered from the authoritative text books and the decisions 
of the Courts in India, England and America. Questions connect- 
ed with Municipal administration do not in this country come 
up before Courts of Law so often as they do in America and in 
this sense, the book is not one necessary fcr the practising lawyer. 
But in so far as the legal profession has to take a large and 
growing share in the practical work of Manicipal administration, 
a work, like the present, is a necessary part of every law library. 
The subject also concerns every intelligeat citizen who aspires 
to take a proper share in the governance o: his‘city and we have 
no doubt he will profit by the clear and simple exposition in this 
volume of the general features of the law relating to local self- 
government. As many a lay man who may have occasion to 
use the book cannot have access to a gcod law library, we would 
suggest to the author the desirability cf incorporating ‘in the 
book longer quotations from some of tke leading authorities. 


— an 


THE CRIMINAL Law oF INDIA, by John D. Mayne, 4th 
Edition, revised and enlarged,” by Dr. Swaminathan, Bar-at- 
Law, 1914, Higginbothams, Ltd., Madras. Rs. 21. 


Uniform with the revised editior, lately published, of Mr. 
Mayne’s Book on Hindu Law, the publishers are issuing a new 
edition of his work on the Criminal Law of India. A treatise, 
which, in one form or another, has erjoyed unabated reputation 
for nearly half a century, requires no words from us to introduce 
it to the profession. With the lapse of more than a decade since 
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“the last edition, the need for a new edition cannot be gainsaidy; 
` and Mr. Mayne being no longer able to undertake the bringing 
‘out of'a new edition, the publishers have done well in availing 
themselves of Dr. Swaminathan’s services. In revising the work 
the Editor has been allowed a degree of liberty which Sir C. 

Sankaran Nair regretted he had not in revising the author’s work 
on Hindu. Law. We do not grudge the liberty thus given, but 
“we should have preferred to see the original text and the 
editor’s additions kept separate by some typographical ‘devices, 
‘as is commonly done in the case of revised editions-of standard 
“works. Needless to say, the book has been thoroughly revised 
and’ brought up to date, as regards both statute law andcase 
‘law. “Among the special features of the ‘present edition we 
“notice a more copious reference to decided cases, including ` non- 
official reports arid decisions of Indian ‘Courts other than Char- 
tered High Courts. The lengh of the index of. cases will be 
‘some indication of the extent to which the citation of cases has 
been ‘carried and opinions may vary as to the proper limit of a 
“text-book, as distinguished from a digest- of cases. The iprac- 
“tising lawyer will however feel thankful for the change and the usé- 
‘fulness of the book is enhanced by the Appendices where some 
miscellaneous enactments connected with Indian Criminal -L- w, 
“are printed with short notes and references to decided cases. - 
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Sir Arnold White, Chief Justice. 


The retirement of our Chief Justice has now become a 
settled fact. In his speech at the Law dimer last year, he 
referred to this event as fairly certain, but latterly new 
expectations had been created and his cont:nuance in office 
seemed so probable that when the news of his retirement was 
received a few days ago it was not readily kelieved. We have 
no doubt that his retirement will be widel7 regretted and his 
genial presence will be missed in the Madras High Court. 


Sir Arnold White came out to Madras es Advocate General 
in 1898, and soon established for himself < high reputation as 
an advocate. Buthe had been only a short time at the local 
Bar, when on the retirement of Sir Arthur Collins in 1899, he 
was appointed to succeed him as Chief Justice. The hope was 
then expressed in the pages of this Jourral that “Sir Arthur 
Collin’s successor may raise the prestige and dignity of the 
Court to the level it used to maintain du-irg the days of Sir 
Walter Morgan and Sir Charles Turner.’ We are unable to 
say that this hope has been reaizad. Sir Arnold 
White’s tenure of office has been com>aratively uneventful 
except for the increase in the number of Judges but it will be 
remembered for the example that he set, of affability, courtesy 
and good manners on the bench, and as we said on a former 
occasion “So long as these qualities and calm and patient 
hearing are appreciated, the Chief Justice is not likely to be 
forgotten.” Clear and fluent as a speaker, his Lordship 
had an admirable facility in summing up a long case to a Jury 
or delivering an oral judgment after a protracted trial. 
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But it cannot'be said that during his long stay here his Lordship 
has been able to make an impression of superiog ability 
or great erudition. It was not infrequently felt that he was not 
quite certain as to his own mind, and that a strong inclination of 
opinion on the part of his colleague carried the day. His poor ` 
health. not only necessitated frequent absences but even seemed 
sometimes to stand in the way of sustained exertion. In regard to 
his arrangements for the sittings of the Judges, it is only right to 
say that the Bar often felt that this could have been better done. 
‘Murmurs have also occasionally been heard against the way in 
which he exercised the patronage belonging to his high office. 
But such short comings notwithstanding, we have no hesitation 
in endorsing the verdict that he pronounced upon’ himself that 
he has striven to do his best. - We wish him long life to enjoy 
_ his well-earned rest at home. 


Dh 
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SUCCESSION OF BANDHUS UNDER THE 
MITAKSHARA. 


[Ramachandra Martanda Waikar v. Yinayak Venkatesh 
Kothekar 27 M. L. J 333 (P.C.)] 


Referring to the recent judgment of the Privy Council in 
the above case, the Calcutta Weekly Notes r2marked that in set- 
ting out “ the limitations under which Bazdhus succeed to the 
property under the Mitakshera Law,” i ‘coincides with the 
generally accepted opinion in this country.’ Weare unable to 
endorse this opinion of our contemporary- The decision lays 
down two important limitations, viz,, ons, that “the ‘Sapindas’ 
entitled to inherit are only those who come within the definition 
of that term in the Acharakanda of the Mizakshard and the other 
(which for the sake of brevity may be referred to as the test of 
‘mutuality’) that ‘in order to entitle a man to succeed to the in- 
heritance of another, he must be so related to the latter that 
they are Sapindas of each other.’ The first of these alone seems 
to us to be well established. The second rule,- we venture to 
think, is not warranted by anything in the Hindu Law books 
and cannot certainly be regarded as ‘geverally accepted.’ So far 
as we have been able to see, it was.assuned in Umaid Bahadur 
v. Udai Chand 1; and in Babu Lal v Nankuram 2 this test is 
considered to follow almost as a matter of course from Manu, 
Ch. IX, 187, as interpreted by Visvesvara and Balambhattg. It 
may be noted in passing that in nzither case was the point 
necessary for the decision. Among -ecent Text writers Messrs. 
Sarvadhikari and Bhattacharya alone suggest this test and they 
too have nothing better to urge in support of it than that it fol- 
lows clearly from the Sloka in Manu above referred to. Beyond 
referring to Umaid Bahadur’s case- end Sarvadhikari’s . lectures 





1. (1880) I.L.R. 60. 119. ne 2. (1894) I. L. R. 220. 389. 


- 
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and quoting from Bhattacharya’s book and from Babu Lal’s 
case! the judgment of the Judicial. Committee discloses no fur- 
ther examination of the question. None of the several commen- ` 


-tators on Manu or the other Smritis (except Visvesvara and 


Balambhatta) use language from which one can draw this infer- 
ence or lay down such a restriction. The Mitakshara nowhere 
indicates any such limitation. None of the Anglo-Indian autho- 
rities on Hindu Law from Colebrooke and Strange downwards 
deduce this theory ; and among recent Hindu text writers on the 
subject Mr. Mandlik does not so much as refer to it and Mr. 
Sarkar expressly disapproves of it. In two articles? by the late 
Sir V. Bashyam Iyengar there will be found set out several 
arguments to show that the views of Messrs. Sarvadhikari and 
Bhattacharya on the subject of cognate succession are at variance 
with the basic principles and even the express texts of the 
Mitakshara and in one point their view has been disapproved 
by the Privy Council. See Muthusami v. Muthukumarasami 8, 
In these. circumstances, the soundness of this new limitation 
deserves examination, though for the present, their Lordships’ 
decision, being express on the point, will be binding on all courts 
in this country. 


It is not unimportant to know, at the outset ,what the effect 
of this restriction will be, on the number of heritable Bandhus, 
though we do not suggest that this consideration should have any 
weight if the authorities were even tolerably clear. Whatever 
may be said in favour of the theories of the Benthamite school as 
to the desirability of having as short a list of heirs as possible, 
between the propositus and the Crown, it is clear that the ancient 
Hindu lawgivers were far from anxious to provide for an early 
escheat to the Crown. Under the definition of Sapinda, as 


_ given in the Acharakanda, the number of male cognate Sapindas 


will be 1150 and they should all be entitled to inherit in some 
order of priority, whereas the application of the theory of 
Mutuality .will reduce the number of heritable bandhus to 382 


‘see 8 M.L.J. at pp. 65,67; and if we introduce the 


further limitation (based mainly on the mutuality theory) that if 
a person who is a bandhu through his mother is not a heritable 


1. (1894) LL.R. 22 0. 339. 2. 8 M.LJ. 58 and 99. 
8. (1896) I. L. R. 19 M. 405. 
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bandhu, his son cannot be one ether tŁough he is, within 


seven degrees of the propositus, the number wil be further reduced 
to about 230 see 9 M. L. J. at p. 69. 


It is also desirable, before proceeding further. to drawattention 
to the fact that there is some obscuricy both ia the Privy Council. . 
Judgment.and in the Indian authorities there rélied on, as to 
whether this mutuality theory is sought to ke laid down as part 
of the conception of Sapindaship itself or ony as a condition of 
the right to inherit. Thus in Umaid Bahadwr’s case, the learned. 
Judges, after referring to the definition in the Acharakanda, say; 
“In order to determine whether a person is a Sapinda of the 
propositus within the meaning of the, definition, it is necessary 
to see whether they are related as Sapindas tc each other’. This 
is also how it is stated in their Lordships’ present Judgment ; 
but for authority they refer to Manu (evidently Ch. IX, 187), 
Sarvadhikari, Battacharya and Babu Lal’s case 1. With all respect - 
to the learned Judges who decided Umaid Bahadurs case 2, it is 
impossible to understand why according to M takshara principles, 
Band F in the table given by them ame not Sapindas of 
each other. Stated as part of the definition cf Sapindaship itself 
(as distinguished from what may be termed ‘heritable Sapinda- 
ship’) the mutuality doctrine is obviously urwarranted by any 
authority whatsoever. That Sapindaship necessarily implies 
some kind of reciprocity—as every relationship must—no one _ 
will deny. But such reciprocity is sufficiently established by 
the fact that one is within seven degrees of’ another (or a 
common ancestor). This is enough to. sstablish a ‘com- 
munity of particles’ between them within the meaming of 
the definition in the Acharakanda. In the very full disquisi- 
tion there given on ‘ Sapindaship’, Vijnanes-vara nowhere even 
hints the principle of mutuality as now laid down and it has 
never been applied in determining the prohibited degrees of 
Sapindaship for marriage. Messrs. Sarvadhikari and Bhatta- 
charya take care to lay down the rule of metuality not as part 
of the conception of Sapindaship but only as a qualification 
for heritable kinship and so. do the learned Judges who decided 
“Babu Lal's case 1. In fact the sole basis on which they rest this 








1, (1894) I. L. R. 22 0. 389, : 2. (1889) 1. L. R. 6 ©. 119, 
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theory, viz., Manu, Ch. IX, 187 would show that at best, it is 
only a rule of inheritance. . 
Viewed as a rule of the law of inheritance, it is submitted 


that, . f 
(A). this condition of mutuality is not warranted by the 


text of Manu from which it is deduced, and that, 

(B). whatever may be the correct interpretation of Manu 
Ch. IX, 187 this rule has not been made by Vij- 
naneswara part of the scheme of inheritance laid 
down by him. 

_ Taking the first of the above points, it is necessary to point 
out at the very outset that the translation of the text adopted by 
the Judicial Committee from the Judgment in Babu Lal’s 
case is not a literal rendering of the words of Manu’s text 
aaa: qere wad. By. translating it ‘the pro- 
perty of a near Sapinda shall be that of a near Sapinda’ 
the basis is laid for the doctrine of mutuality. The text itself 
contains no words to correspond to this reduplicated use of 
“near Sapinda’ and the comments of Visvesvara and Balam- 
bhatta are pressed into.service. Neither of them is a commen- 
tator on the Manu Smriti itselt and it is certainly remarkable 
that none of the extant commentaries on Manu adopts the 
construction that would warrant this translation or the theory 
of mutuality based upon it. Fora proper understanding of 
Manu’s text, itis necessary to take slokas 185, 186 and 187 
together. They run as follows :— 

a WTA A ae: Gat TU ÀG: | 
araga REIA Taz | 
Tamar gives: Tae | 
AGIA Tae N 
TAMAS: TIT TAT, | 
aad THT: TATA: Brey waar N 
“Not brothers, nor fathers, (but) sons take the paternal 
“estate; but the father and brothers shall take the estate of an 
Aputra (one dying without male issue.)” 
“To three (ancestors) must water be offered; to three, is the 
funeral cake given ; the fourth (descendant) is the giver of these; 
the fifth has no concern,” 
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“Whoever is the least remote from (among) the Sapinda, his 
is his (the) property ; afterwards is the Sakya, the spiritual tea- 
cher or the pupil”. 

The second of these verses is used by later writers including 
Jimutavahana as an indication that Manu tased the right of 
succession on the right to present oblations (see for instance, 
Dayabhaga XI 1-40, vi-10, 14, 17, 18; Dayakrama Sangraha II, 
vi-2; Viramitrodaya III i-11; Sarvadhikari p. 286). The verse 
is rather curiously placed and worded ; but is rot easy to read it 
as an enunciation of any basic principle of inheritance or as a 
definition of Sapinda limits. The commentators on Manu draw 
from it no such far reaching inference. Kuluka and Ragha- 
vananda state that the object of the verse is to -ndicate the right 
of Kshetrajas and other subsidiary sons to inherit the estate of a 
grandfather, etc., deceased without leaving issue. Nandana 
thinks that the verse serves to prove the.right of grandsons and 
great grandsons to inherit before brothers, et2, (See Buhler’s 
Note at p. 366 of Vol. 25 of the S. B. E.). Anyhow they tack 
it on to the previous sloka and not to the surceeding one. If 
sloka 186 is to be read on into sloka 187, there will arise this 
obvious difficulty that ‘Sapinda’ in 187 will cover only 3 degrees 
as mentioned in 186 (Kulluka so limits it) and not seven degrees. 

As to the object and construction of verse 187 and its 
relation to the preceding sloka, we find considzrable -obscurity 
and divergence of opinion among the commeniators, For our 
present purpose, it is important to know only ths. precise import 
of the expression Madura: and the significance of the. 
reduplication of 7 in qeqe TAA, Dr.Buhles, while admitting 
that the translation as given by him, in S. B. E. ‘does not fully 
agree with any of the explanations given by the four commen- 
tators’, points out that on philological grounds it seems impro- 
bable: that aaas can mean anything else, than 
‘Nearest fo the Sapinda’ and that this ‘Sapinda’? can be anybody 
else than the deceased.” (The italics are ours). It will be 
noticed that even ‘this will not justify the introduction of the 
idea of mutuality, i. e., both the taker and the propositus being’ 
Sapindas each to the other. But as need scarcely be pointed 
out, the proper understanding of a work like the Manu ‘Smriti 
must rest far more on the traditional interpretation of the text 
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than on philological construction. Each by his own process 
(whether intelligible or otherwise) all the commentators except 
Raghavananda arrive at the conclusion that ‘sapinda’ in this 
sloka refers to the taker (and not to the deceased) and this would 
justify the rendering generally adopted, i e., the nearest among 
the Sapindas of the deceased’. Raghavananda’s explanation 
though verbally different, does not differ from this in substance. 
The following extracts from the commientaries are set out here 
for facility of reference. 


Sarvajna Narayana 

WY afer AAA... AAN J ASML. g 
Kulluka..... Tema, aAa: aftes: (garg tar) TE- 
Raghavananda (reads the text some what differently) 


sagi agea Ram wait | afer areas 


TAU IIAN: JA l eee RAA ATSANA, ||... 
Nandana... . Aaaa eaea: aAA, Raa: 


gaai: aee ia PATA TATA | Maw EN: aft 
eT aera saad tl 
Ramachandra afeergarat: AES: TATE TAT N 


On this interpretation, the text only prescribes that the heir 
should be a Sapinda (of the deceased) mot vice versa, and that he 
should be the nearest among the Sapindas existing. 


It may not be out of place to point out that there are obvious 
difficulties in taking the word, “Teta” to refer to the proposi- 
tus. One result of so reading the text would be that there 
would be no language in it to require that the heir should be a 
sapinda of the deceased. It may be said that the description of 
the deceased as ‘Sapinda’ would imply that he is a Sapinda of the 
would-be heir ; but that won’t imply the converse also (and if so, 
the rule of mutuality goes). Further the juxta position of the 
words ‘Tawra aged: CATA’ requires that the former portion-of the 
verse should be read as declaring the heirship of the Sapinda, 
while the next part declares the heirship of the Sakulya, etc. 
The two parts of the verse won’t fit in properly, if in the first the 
propositus is described as ‘Sapinda’ and in the second the heir 
is described as ‘Sakulya’. The force of this argument is confirmed 
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| by the fact that the Mitakshara (II. iii 4) the Subodhiniand the 
Balambhatti all treat ‘Sapinda’ in this. text , of Manu as in a way 
gus for ‘Samanodakas’, etc., also, so as to make their order 
| of succession also be governed by the rule of ‘nearness’ “Tata 
| here stated in terms with reference only to ‘Sapindas’. $ 
The comments ‘of Visvesvara and Balambhatta on this text 
‘of Manu occur when they deal with Mitaksara II, iii, 3 where 
Vijnanesvara cites this sloka as one of the reasons justifying the 
| mother taking before the father. Viisvesvera’s comment is in 
these terms q: aferan aaaea aaa aftoser 
TATA (Mr. Setlur’s Mitakshra vol. I p. 773) < 
[Whoever is near from (to) the Sapinda, to that near-from- 
the-Sapinda, his wealth (i. e), the Sapinda’s. wealth, belongs.’’] 
The Balambhatti uses the following languege:— quanta” 
supa pat aqaa aose Asat: afafta: ae Ta Nan 
ad maae ARAA: | TATANAN HJIT, N 
Ibid p. 774. “The ablative (dfdustd) is used in the sense 
of the genitive, according to the rule e 
ingly, (the meaning is) he who is unremcte, ie., near to. tie 
Sapinda, to him, that i is, to the near-to-the-Sapinda, his wealth, ~ 
i.e., Sapinda’s, becomes (goes). Thus was the rule of nearness 
clearly declared by Manu.” | 
4 It will be noticed that in the above explanation the two 





commentators understand the word ‘Sapinda’ in Manu’s sloka in’ 
i accordance with its grammatical interpretation as referring to 
the ‘deceased’ (and not to the ‘heir’). But. the result of this 
reading (as pointed out already) is that there is nothing in their 
language to” indicate that the taker should bea Sapinda. 

The words atqaeq in Manu’s text are . understood by 
these ‘two and certain. other commentators as referring one to 
the propositus and the other to the taker respectively ; and there 

“is a temptation to, read ‘Sapinda’ into both. It seems more 
reasonable to. understand the repetition of ‘qe (in the way that 
Nandana does) as only implying the idea of ‘successiveness’ in 
order of proximity. (amad). - 

It must be remembered that as pointed out by’ Mr. Sarkar 

< Sastri (Hindu. Law 3rd Edn., p. 72, etc.) it could not have been 
the intention of these commentators to impcrt (and that by a 


< 


Pd 
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side wind as it were) a novel limitation not even hinted at by the 
Mitakshara and in a context relating to a different princjple. - 


Yet another reason appears against deducing from the text 
of Manu anything like the proposed rule of mutuality. The 
rule admittedly has a marked operation only in the case 
of Bandhu succession and this arises from the difference 
of the limits of Sapindaship as between the paternal and the 
maternal lines. But the Manu Smriti itself nowhere lays down 
this distinction of its being 5 degrees in the one case and 7 
degrees in the other (the commentators import it only from 
other Smritis) and it is quite possible that the Manu Smriti 
did not contemplate the succession of Bhinna-gotra sapindas at, 
all; there would therefore be no warrant for reading into its 
language a qualification ‘whose operation rests ob the above 
distinction. ` i 


It is also noteworthy that in none of the other ancient 
texts corresponding to Manu IX, 187, do we find language from 
which the wale of mutuality can be deduced. Thus Gautama 
(Che XXVIII, 21.) 

Aea aAA PAL | 

Baudhayana (I. 11 k. 14 Sutra, as to whose exact reading 
there is some difference of opinion). . 

Apastamba, II, 14 (kh) 2,3. gana a: sara: aftos: | 

Vasishta. XVII, 81,82. mait quit. a PARAR: TATA, 
añ: gaeardtarar TATA Rarer | 

See also Vishnu. XVII. 11. Narada XIII. 51. Brihaspati 
XXV. 62. 


But whatever may be the correct interpretation of Manu's text, 


“it seems to us that the principle sought to be deduced from it 


cannot now be interwoven into the Mitakshara table of inheritance. 
And reference need only be made in this connection to the 
wholesome rule laid down in the Ramnad case and since 
‘repeatedly réaffirmed that, the duty of Courts in India at the 
present day,-is- not so. much to enquire whether a disputed 
doctrine is fairly deducible from the earliest authorities as to , 
ascertain whether it has been received by the particular school 
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which governs the District, The Collector of Madura v. Mooito 
Ramalinga 1. It will :be noticed that this single verse of 
Manu practically lays down the whole law of inheritance to the 
property of a sonless person (except as regards the father and 
brother) whereas Yajnavalkya’s text, without contenting itself 
with indicating the principle of succession, lays down a fuller 
list of heirs and a definite order of succession amongst them. 
The Mitakshara carries this definiteness of detail even further 
and it cannot be reasonably suggested that itis not sufficiently 
self-contained. The observations of-Lord Hobhouse made in 
connection with the order of succession among -the enumerated 
Bandhus, are well worth recalling here. ‘To whatever extent 
rules of succession may have been founded on. religious observ- 
‘ances or may now be explained by them, it is clear that fixed 
rules of law for succession have been established for ages and 
equally clear that the Mitakshara professes to express such rules 
in the quoted text’, Muthusami v. Muthukumarasami 2. It is 
therefore submitted that there is really no place here. for any 
inferences or arguments based on the text of Manu. 


Reliance is no doubt placed by Sarwadhikari and men 
of his way of thinking, on the fact that Vijnanesvara appeals 
in one or two places to this sloka of Manu. That cir- 
cumstance only strengthens the present argument. It is 
significant that with this ‘text clearly present to his mind, 
he gives no indication whatever that in his view it: invol- 
ved a restriction of the heritable right of Bhinnagotra 
Sapindas in virtue of the rule of mutuality. He does not even 
refer to this text when dealing with Bandhu succession, though 
it is only in that branch of the law that -the application of this 
rule produces any difference at all. The Mitakshara cites this 
text to justify the priority of the mother to the father (II, iii) (3) 
and that of the full brother to the half brother (II iv) (5); and 
the only general observation made with reference to it is that it 
appears from this very text that the rule of propinquity is 
effectual, without any exception, in the case of Samanodokas, 
as well as other relations when they appear to have a claim to 
the succession. (aameorara).... (II iii) (41. It is clear from the 
above (and from the underlined words) that Vijnanesvara refers 


a RTE E aE CS NEES a a aana A NG a a ee 
1. (1868) 12 M. I. A. 436. 2, (1806) I.L.R. 19 M. at p. 409, 
2 | 
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to this text of Manu, not as laying down the test of heritable right 
(as the mutuality theory must interpret it), but only: as indicating 
the rule of preference, amongst those having the heritable right. 


One important feature of the Mitakshara scheme of suc- 
cession, viz., the introduction of the Samanodakas between 
the Sagotra Sapindas and the Bhinnagotra’ Sapindas, deserves 
special attention in this connection. In whichever way one 
may understand the terms ‘Sapindas’ and ‘Sakulyas’ in Manu 
IX-187, it is impossible to justify on the principle of 
that section the wedging in of the Samanodakas between 
one class of ‘Sapindas’ (i. e., Sagotra) and another class 
of Sapindas (4. e., Bhinnagotra) when the first portion of 
the verse speaks of ‘Sapindas’ generally. The truth seems 
to be that Vijnaneswara has elaborated the law of inbe- 
ritance in his own way, both as to the ‘heritable right’ and 
the principles of ‘preference’ and one cannot safely dovetail into 
it any theories deducible from the general language of the 
early lawgivers. It is just possible that ‘Sapindas’ in the text 
of Manu refers only to Sagotra Sapindas and Bandhus can be 
brought in, if at all, only under the ‘Sakulyas’. (This is what 
Raghavananda does, while Kulluka does not take in Bandhus at 
all). In this view no inference can legitimately be drawn with 
reference to Bandhu succession from the words sarqt: afretar: 
and there will then be no basis whatever for the mutuality 
theory. 

In the judgment of their Lordships there is one other point 
of some importance adverted to and though it is left open, 
the inclination of their remarks on the question is sure to fetter 
Courts in India from giving effect to their own opinion in the 
matter. This relates to the classification of Bandhus reproduced 
in the Mitakshara from Satatapa (as is generally believed), 
While holding (in accordance with Girdhari Lall v. Government 
of Bengal) 1, that the enumeration in that text is not exhaustive 
of heritable bandhus, their Lordships doubt if the three ‘classes 
specified by Vijnanesvara can be added to’. Let us pause for 
a moment to see what this leads to. It is indisputable that 
according to the definition of ‘Sapindas’ persons further 
removed from the propositus than those instanced in Satatapa’s 


1, (1868) 12 M. I. A. 448. 





/ 


/ 
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fext will be cognates. The question is, isthere anything in 
the Mitakshara to deny a right of: inheritance to such persons, 
pSerainly, there is no Positive indicátión ta -this effect. We 
however this language “Bandhus are of three classes” 

ich seems to suggest that the author meant all Bandhus to 

pS in one or another of thethree. To this extent their Lord- 
lips’ inclination is strictly in accordance with the language 
of Vijnanesvara, But, the result then is this-either (1) that 


“the classes should be.so defined as to comprehend all the persons 


who would fall within the limits of Sapindaship or (ii). that 
even within the limits of Sapindaship there must be held 
to arise by implication a further restriction. The first view. 
‘is, not of much consequence, for, it matters little whether the 
conclusion is reached by adding to the member of the classes 
or by enlarging their scope. (For an etismpt to- settle a 
list of Bandhu heirs, somewhat on this footing, see Articles 
in 8 M. L. J. 313 and-9 M. L. J. 54) Buzin view of the. con- 
text and of the contentions which appear to have been urged 
on behalf of the Respondents before the Privy Council (see 
18 C. W. N. at p. 1165) we do not ihink this is what 
their Lordships had in mind. In’ an, earlier passage in. the 
Judgment they observe ‘the classification contained in Ch. II, s. 
vi, shows clearly who the. bandhus are ‘whom Vijnanesvara 


. treats as binnagotra Sapindas entitled to succession’. The second 


alternative therefore is the one that the Privy Council ‘inclined 
to. This view will. have important’ consequences and raises 
‘difficult problems. First.comes the question, are we justified in 
‘introducing such a limitation by mere implication. Surely it is 
not the usual way of the author of the Nitakshara to leave such 
results to implication. And even if there is to be such a limita- 
tion, what are its precise limits. There is no definition given of 
the 3 classes, Atma Bandhus, Pitri Bandhus, and Matri Bandhus, 
‘The instances given do not include any case in which the common - 
ancestor us beyond the 4th degree from che propositus or the 
heir is below the 3rd degree from ihe zonmon ancestor. And 
there is not a single instance of any person claiming relationship 
through the descendants of the broposi‘us - himself. How are 
we to fix the limits of each of the classes and how to determine 
-whether a particular sapinda is or is not within these classes at 
all. No satisfactory answer to these cuestions has so far been 
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furnished by any writer. Mr. Mayne and Messrs. West and 
Buhler seem to accept the heritable right of all cognates satis- 
fying the definition of ‘Sapindas’ in the Acharakanda. Mr. 
Ghose leaves the question open. Mr. Bhattacharya founds an 
argument on the distinction between Bandhus and Bandhavase 
Mr. Sarkar would let in ali relatives. Mr. Sarvadhikari’s, 
views in the matter are not very clear. On the whole he 
would seem to limit cognate succession to 4 degrees and 
in one particular class of cases, to only 3 degrees. (See pp. 
703 and 706). This gives the- go-bye to the limits of ‘Sapinda- 
ship’ as defined in the Acharakanda; and if the limits for 
purposes of succession are to be fixed with reference to the 
illustrations given in Satatapa’s text, it is not possible to see how 
the descendants of the propositus can be brought in at all, or how 
‘the descendants of the 4th degree (e, g., great-grand-son) of any 
of the three ancestors of the propositus can be included, Again, 
another restrictive rule laid down by Mr. Sarvadhikari is that in 
the case of Bandhus ex parte paterna, ‘there cannot be more 
than two females’ between the propositus and the heir and that 
if there are two females these two again must be related as 
. mother and daughter (p. 689), No authority for such a general 
limitation can be found (or is referred to) except the fact that 
the illustrations given in the text are of that kind. 





SUMMARY OF ENGLISH CASES. 
Lyons, Sons & Co, v. Gulliver, 1914, 1 Ch. 631 (C.A) 


Nuisance—Collection of crowds on the road before opening the doon 
of the theatre—Obstruction to highway—Access to adjacent premises 


Control of the crowd by Police Regulation. 


I 
i 


The plaintiffs carrying on business as lace merchants sued 
for an injunction against the proprietors of the Palladium Theatre 
restraining them from carrying on their business so as to cause a 
nuisance to the plaintiffs by obstructing the access to or egress 
from the plaintiff's premises by reason of the assembly of crowds. 
The defendants were carrying on twice’ daily during business 
hours variety performances and the door of the theatre admitting 
to the cheapest part of the house was not opened till a short time 
before the performances commenced. The result was that crowds 
collected before the plaintiff's premises causing obstruction to the 
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free access to or egress from them. The defendants denied the 
alleged nyisance and pleaded that the control of the crowd in Bide 
highway was a matter for police regulation. | 


Held per Cozens Hardy M.R. and Swinfen Eady LJ., Philli- 
more L. J. dissenting, that under the circumstances, the action 
of the defendants amounted to a:nuisance anc could be restrained 
by an injunction. It is not a good deferce to say that the 
police failed to keep the crowd. in proper ord&+to admit customers 
conveniently to the panes premises Sarber v. ‘Penley 1, 1 
approved. 


Per Phillimore, LJ. Every trader kas a right to nake 
his shop as attractive as possible; and te is not responsible 
for the crowds assembling to gaze at the shod window. It is for 
the police to regulate the traffic and to make those persons when 
they stand longer than they have a right to sand on the highway, 
move on. There was consequently no ectionable nuisance: 
Barber v, Penley 2 not approved. 





In re Landson Wardley v. Bringloe. 1°14, 1 Ch. 682. 


Will—Bequest to “domestic : servant” —Meaning of " domestic’ — 
Male nurse—Temporary absence. , 

When a testator who died in April 1912, made a bequest to 
his servants as follows “to each of my domesïc servants who shall 
have been in my service for two years prior to my decease and 
shall not be under notice to leave, whether given or received, the 
amount of one year’s wages;” a male nurse wc was first engaged 
in 1907 by the receiver of the testator’s estate in Lunacy-on a 
weekly salary who did not sleep in the testator’ s house but who 
sometimes took his meals there, comes within the terms of. the 
will, though he was absent on a leave of absence granted by the 
receiver in 1911 for 4 months consequent uson ill-health caused 
by the attendance on the testator. l 

“Domestic” in the will means “ houseaold.” Though the 
service must be continuous for the period, it - did not involve 
service from day to day and a suspension of service with the 
master’s premission will” not ppecinde han from.claiming the 
legacy. 

1. (1898) 2 Ch, 447. 2, (1898) 2 Ch. 447. 
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In re Locke & Smith, Limited : Wigan v. The Company; 1914 
1. Ch. -687, A 

Company—Debenture trust deed—Provision for the remuneration of 
trusices—A ppointment of a receiver—Extent of the right to remuneration. 

A trust deed to secure the debenture stock of a company 
provided for the remuneration of the trustees in the following : 
terms “The Company.shall in each and every year during the 
continuance of this security pay to the trustee as and by -way of 
remuneration for their services as trustees the sum of £. 105 
per annam...” An action was commenced forthe purpose of 
. carrying into execution the trusts of the debenture and on July 
14, 1914 a receiver was appointed. The sole trustee for the time 
was paid remuneration’ up to January 1911 and he claimied to bé 
paid his remuneration under the trust deed down ‘to the close of 
the proceedings in thé action out of the sale proceeds of the pró~ 
perty of the company and assets in priority to the holders of toe 
debentures and also claimed a lien for that sum. 

Held the trustee was entitled to remunération down to July 
14, 1911 out of the proceeds of sale; but as from that date no 
further remuneration should be allowed to him; because the pay- 
ment was to be made to the trustee “as and by way of remuneration 
for his services ” and in the ordinary course, where a receiver -is 
appointed the services of the trustee are terminated. His Lord- ` 
ship (Eve J.), found that in the particular case, there were no 
Services rendered after the-appointment of the receiver. 





. In re Mears Parker v. Mears, 1914 1 Ch. 694. 

Will—Construction—Gap in bequest—Capital not disposed of— 
Supplying omission by implication. 

A testator directed the trustee under his will to invest the 
residue of his personal estate upon trust to pay the interest and 
dividend arising therefrom to his three daughters equally for 
life and after the decease of any of them to pay the share’ of 
the one dying to her children and in the event of any 
_ of his daughters dying without issue, the survivors or survior 
should take her share of the income for life’ and in case of all 
the daughters dying without issue, the capital was to be divided 
among his next of kin; only one daughter left issue. Held, — 
on the death of all the daughters, there was an intestacy with 
regard to two-thirds of-the capital of the residue. š 
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“In the Estate of Many Heys. Walker z. Gaskill 
l _ (1914) Probate 192 © | i l 
Pr sate ‘Mutual wills’ —Meaning of joint enancy in lease-hold 
properity——Severance— Will, revocability of—Pron uncoment an favour of 
subsequent will. : 
The term “mutual wills” is used to describe documents of 
a testamentary character made asa result cf some agreement 
or arrangement between husband and wife or other persons. 
Where a husband and wife, Joint tenants of e leasehold property 
executed wills in 1907 on the understanding that those. wills 
were to be irrevocable.the husband died and ais will was proved 
in1911. In-1913 the wife-executed a fresk will in breach of 
the arrangement of 1907 between herself ‘and her husband. 
Held that the arrangement of 1907 and the ezecution of mutual 
wills in pursuance thereof severred the jan: tenancy of the 
husband and wife in the properties in question and created a 
tenancy in common. Held ‘also that the- will. of 1907: was 
revocable and that the will of 1913 should srevail as the true 
last will, of the widow. i 


pa ei 


= 
JOTTINGS AND CUTTINGE. 

Miscellany, — War;’ said Sir Henry Maine, is the litigation 
of nations. -Only in the time of peace (says tne Globe) could so 
smooth a saying have been invented. The werdy warfare of the 
Courts has no real resemblance, of course, t the bloody .en- 
counters of the battlefield. It would be truerto say that war is 
the exact opposite of litigation. War represents an assertion 
of inherent force, while litigation is an appeel to the judgment 
of an independent power. But there is, perhaps, enough truth 
in Sir Henry Maine’s saying to give some appropriateness to 
the warlike spirit of the men whose daily wort brings them into 
touch with litigious things. The Inns of Cour Officers’ Training 
Corps, familiarly known as ‘The Devil’s Own,are busily engaged 
in training recruits in the delighttul. gardens c, Lincoln’s Inn— 
the Inn of which the King, as well as the Pzrime Minister and 
the Lord Chancellor, isa Bencher.. This Military activity in 
the Inns of Court is in keeping with legal treditions. In olden 

- times it was no uncommon thing for a Judge to exchange- his 
judicial robes for. a coat of mail. Chief Justice Gascoigne 
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received the Royal authority to lead a body of troops against. the 
rebellious Percys. ‘He fought at the Battle of Towton side by 
side with Morton, afterwards Archbishop of Canterbury and 
Chancellor, and displayed undaunted Courage’—so. runs the 
chronicle of ‘Chief Justice Fortescue’s achievements in the field. 
The notorious Jeffreys; when he started for the Western counties 
in 1685, was armed not only with. a commission of Oyer and 
Terminer, but also with authority to assume the command of the 
King’s forces. l 

Some of the most famous lawyers had some experience'of 
soldiering before they took to advocacy, Sir Matthew Hale, for 
instance, ‘trailed a pike in the Low Countries,’ and Lord Erskine 
and Sir William Grant were in the Army before they joined the 
Bar. Erskine was Lieutenant-Colonel of ‘The Devil’s Own’ 
when, at the famous review of the Volunteers in Hyde Park in 
1803, George III, bestowed upon it the - title’ which the corps, 
despite the many changes it has since undergone, has retained. 
to this very day. ` But Erskine, if the captious Campbell may be 
believed, was not exactly a success in the martial line, ‘I did 
‘once, and only once he writes, ‘see him putting his men through - 
their manoeuvres on a summer’s evening in the Temple Gardens, 
and I well recollect that he gave the word of command from a 
paper which he held before him, and on which I conjectured his 
“ instructions” were written down asin a brief!’ Law Journal 
22nd August 1914. . 
. l Wk 

The Late Lord de Villiers.—By the death of Lord de Villiers, 
the Chief Justice of the Union of South Africa, the Empire has 
lost one of its most distinguished Judges. He personified most 
conspicuously the legal unity of the Empire. In addition -to 
being the Chief Justice of South Africa, an office he discharged 
with notable ability and dignity, anda member of the Judicial 
Committee, on which his wide learning and fine judicial spirit 
were frequently displayed, he was, by virtue of his peerage, entit- 
led to take part in the judicial work of the Housé of Lords, and 
on more than one occasion he exercised the right. In legal attain- 
ments, statesmanlike qualities, and personal dignity, he was one 
of the most notable figures of his time, and his sudden death will 
be regretted not less profoundly in the United Kingdom than in - 
South Africa. Law Journal 5th September 1914, 
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The Courts’ Emergency Powers.—As an 2ssential preliminary 
to bringing the moratorium to an end Periament has, after 
more discussion than has been given to any =f the other thirty 
emergency Bills, passed an Act which gives zc the Courts powers 
to prevent the harsh exercise of legal powers by creditors of 
various categories. They include judgment-ceditors, landlords, 
mortgagees, and bailors under hire-purchase agreements. The 
ultimate rights.of all these persons are rct affected, but the 
summary remedies which are given to thsm by the law—by 
execution, by distress, or by ejectment—are made subject to the 
control of the Courts. Where good cause is shown, these 
remedies are not to be enforced during the continuance of the 
war, or for such shorter period and subjezr to such conditions 
as may appear reasonable. This is avery different thing from the 
indefinite prolongation of the moratorium, wtich affects alike the 
just and the unjust, the reasonably-minded creditor andthe un- 
reasonable. To avoid immediate stress and hardship, an exten- 
sion-of the moratorium has at the same time been granted for 
another month, bringing the period of postponement of payment 
up to almost the date of the reopening of al. the Courts; but 
debtors will have to be prepared then to meet their liabilities, 
subject to the "protection against harsh aad ruinous measures 
afforded to them by this new legislation. . In the: meantime 
Rules will be issued to regulate the exercise of the 
Courts’ discretionary powers, and it is io be observed that 
nothing in the Act or Rules can affect the remedies of any creditor 
against an enemy subject. The benefits ccnferred by the new 
Act are reserved for the lieges. Ibid. 

2 

Miscellany.— Laughter in Court,’ by John Kendall, “the 
little piece: which precedes‘ My Aunt,’ the new farce at the 
Vaudeville, exhibits'a magistrate who is always trying to be 
funny in Court worsted at his private residenze, and reviled for 
his belief in his own wit and his collection of Press cuttings. 
A disappointed litigant who is one of the victims of his humour 
bullies him and lectures him in the plainest terms. Incidentally 
it is suggested that the Press encourages judicial humour by its 
flattering reports of it. There isa passinz referénce to Mr. 
Justice Darling in ‘My Aunt,’ where the ide young man usual in 

3 


o 
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these pieces is credited with noble persistency in trying to pas a 


` legal examination. Ibid. 


a 


* * . 
+ ` 


Trading with the Enemy—The Bill which the Attorney- 
General introduced into the House of Çommons on Wednesday 
relating to trading with the enemy and the fresh Proclamation’ 
which has been issued on the same subject embody the reforms ` 
of the law which the experience of the last month have proved 
to be desirable and give greater definiteness and completeness to 
the rules, Hitherto there has been no statute law upon the 
matter, the rules being based upon the decisions of the Courts, 
‘which have grown up ina somewhat haphazard way and left 
many points uncertain, The Bill makes provision for penalties 
for engaging in the forbidden trade. It is stated’ in several of 
the old books that trading with the enemy isa Misdemeanour 
and in others that it is a crime; but there are no reported .deci- 
‘slonson prosecutions, and the chief modern text-books on criminal 
law, such as Russell, make no mention of the offence. The Bill 
clears up the doubt by making trading with the enemy a. 
misdemeanour punishable either summarily or on indictment; ih 
the former case with a fine of 500l, or twelve months’ impri- 
sonment ; in the latter with seven years’ servitude. In addition, 
of course, the goods which are seized on the ground of being 
engaged in the forbidden trade are confiscated to the Crown by 
the Prize Court. The new Proclamation reduces the indulgences 
which have been permitted by. the first Proclamation and by the 
subsequent communication of the Treasury in the way of 
transactions with enemy’s subjects. And the clear object is now 


‘ pursued of preventing the enemy country being enriched by any 


goods or any money or money’s worth coming from any part of 
the British dominions. The permission to pay debts owing 
to persons in the enemy country before war. broke’ out is 
withdrawn, and it is forbidden to accept, pay, or otherwise 
deal with any negotiable instrument which is held by or on 
behalf of an enemy. This will protect English bankers who 
are called upon to honour bills endorsed to neutral houses 
since the war began “by drawers in the enemy country. 
Another wise restriction upon the original indulgence is that 
trading with a branch of an enemy firm is permitted only if the 
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branch is situated in British or allied or new-ral territory out of 
Europe ;,transactions with a branch in nevcral territory on the 
Continent will be penalised as trading with -he enemy, because 
the presumption is strong that the benefit. of such commerce, will 
accrue to the enemy’s country, ‘We must wage war on the enemy 
commerce so as to do as little possible hurt to innocent people, 
but so as to weaken the enemy’s strength for war as far as we 
_can. Law Journal 12th September 1914. 
Kak l 

Queer Manx Laws. The Isle of Man presents many 
curious features, none of which is more curious than its laws. 
For instance, the legislature is calléd the louse of Keys, and 
was, in other times, a judicial body chargec with the duty of 
interpreting the laws.. Any person so bold as to slander’ this 
House of Keys was liable not only toa fine i ie the amount of £10, 
but to the loss of both bis ears. 


Two-deemsters were once appointed te execute the laws 
which before the year 1417 were uncodified, and these were 
known as breast laws, for the reason that hey were imparted 
to the deemsters in secret to be kept by thera within the secrecy 
of their own breasts as long as they chose, o during their whole 
service, though they were authorized to impart and explain to 
the populace as much of these special laws as should at any 
time seem wise and expedient. — 

Certain of the Manx laws, as set down after the codifica- 
tion, are extremely quaint. Here are a couple of extracts 
from the Manx legal rulings: 

“Ifa man steal a horse or an ox it is ‘no felony, for the 
offender cannot hide them ; but if he steal a (apor OF a pig. he 
shall be hanged.” 

“In case of theft, if it amounted to the value of siz panes 
half- -penny it shall be felony, and death to the offender, and ` 
under that value to be whipped or set upon wooden horse which 
shall be provided for such offenders.” 


The arms of the Isle of Man, which though it may sound 
like an Irish bull to say so, are legs—thræ legs bent at the 
knee, and apparently kicking outward from = common centre in 
the midst of a shield—have provoked a number of jocular 
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descriptions, of giii the best declares that one leg spurns 
Ireland, one kicks at Scotland and the third kneels to England. 

On July fifth of every year the laws of the Isle of Man are | 
still read aloud to the assembled people from the top of Tynwald 
Hill. This is the most interesting and archaic legal ceremony 
observed today in Europe.—Tit-Bits. . 

He 

Ancient Bankruptcy Law. What is said to be an archeo-. 
logical discovery of great interest to scholars the world over 
is anounced by the museum of the University of Pennsylvania. 
It isa shattered tablet upon particles of which, placed together, 
are inscribed many of the missing laws from the code of King 
Hamurabi, who.ruled Babylonia at a period estimated about 
2100 to 2300 B. C. | l 

Most of the laws, as deciphered. refer to financial tran- 
sactions, and one contains the germ from which, perhaps, 
sprang all bankrupt laws of the last 4,000 years. No criminal 
statutes are expounded. The tablet, which is believed to be 
part of the oldest collection of laws and precept extant, was 
found at Susa in the winter of 1901-2 by M. Morgan, a 
French archaeologist, and brought here recently by an expedi- 
tion of the University returning from Nippur, an ancient city 
in Babylonia, where the University of Pennsylvania has made 
extensive excavations. 

Dr. Arno Poebel, of the University of Breslau, a distin- 
guished Oriental scholar, deciphered the much-worh Babylonish 
characters. The law relating to bankruptcy says : 


“If a man has borrowed grain or money from the merchant 
and has neither grain nor money to pay back, but he has 
moveable goods, he shall give whatever he has to the merchant 
“in the presence of “witnesses, according as (words missing) the 
merchant shall not refuse ; he must accept.” 

Another law, dealing with interest, says : 


“If the merchant lends grain upon interest, he hail: take 
one-fifth of a ker of grain for each ker as interest. If he lends 
money upon interest, he shall take a sixth and six grains of 
silver for each shekel as interest.” 

This would have required borrowers to pay interest at the: 
tate of 20 per cent, 
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Another law provided that if a merchant charged compound 


interest he should lose the principal and sis zimes the amount - 


of interest as forfeit, 

The borrower, who had ecu robbed and had nothing with 
which to repay, was compelled to gu to the temple and take 
oath to his losses, after which he was permicied his freedom. 


Provision was made in the ancient law for the business 
man who met with failure, for it is set forth în the tablet that 
if any agent returning from a tour has made no profits the 
merchant may not claim interest on goods or for money 
advanced.. The Law Student's Helper August 1914. 

; AH | 

Angelic.—A lawyer got into an argument with a physician 
over the relative merits of their respective pro-essions. 

“I don’t say that all lawyers are villains,” said the -doctor, 
“but you’ll have to admit that your profession doesn’t make 
angels of men.” ; 

“No,” retorted the attorney, “you doctors certainly have the 

. best of it there.” Ibid. f 
yk 

Which Dinner ?—The Tatler gave a good story about Lord 
Shaw. In the old days the Scottish Bench :n Edinburgh were 
accustomed to dine at four o’clock in the afternoon, and some- 
times these convivial gatherings were prolonged to a late or early 
hour, as the case might be. At two o’clozk one afternoon a 
client called at the house of a distinguished lawyer and asked to 


see the master, “Hes at dinner,” replieé the maid. “At 
dinner !” gasped the caller. © “Dinner at two c’clock in the after- 
noon? Surely your master dines early?” “No,” replied the 
maid. “ It’s yesterday’s dinner he’s still eatin’.” Ibid. 

a 


Praise of Eloquence. An Alabama Negro was defended in 
Court by Senator Morgan.’ Having, cleared the Negro of the 
charge, the ‘senator said to him, .“Rastus; did you really steal 
the mule ?” __ 

“Well, Marso Morgan, it was just like this,” said Rastus. 
“I really thought that I did steal ‘dat mule, kut after what you 
said to the j jury I know I didn’t,”—Jbid, 


o 
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Lawyers’ Strike. Another lawyers’ strike is reported in 
Law Notes (London). All the Venice lawyèrs are ott. Nota 
single one put in aù appearance at any Court for several days 
last month. As a result, all cases down for trial in the criminal 
and civil sections of the Courts and those which might have 
been tried in the Court of Appeal, have been indefinitely adjourned. 
The strike is a protest against the fewness of the judges and 
also against the transference of these few from Court to Court, 
one day inthe Penal Court, another in the Civil or Appeal 
Court, so that the lawyers never know where they are. Ibid. 

: ` yt 
“Her Eyesight. At a trialin an Alabama town, one of the 
witnesses, an old lady of some eighty years, was closely ques- 
tioned by the opposing counsel relative to the clearness’ of her 
eyesight. “Can you see me?” said" he. 

“Yes.” 

“How well can you see me?” persisted the javier: 

“Well enough,” responded the lady, “to see that you are 
neither a negro, nor an Indian, nora gentleman.” Ibid. 

. oH 

Dramatic Court Scenes. Few dramatic scenes have held the 
law court so spellbound as that enacted in the recent 4 1 ,000, 200 
will case. 

In this instance it was the sudden production and reading 
of a private letter that thrilled and amazed all who were there. 

Sir Charles Mathews, the “director of public prosecutions, 
has- seen some terribly dramatic moments in the courts. 
Curiously enough, the most dramatic of all was ina will case, 
when Sir Charles appeared as prosecuting counsel against a 
solicitor charged with having forged the will of a dead lady. 

= For the defence a woman swore that she had seen the lady, 
who was ill in bed at the time, sign the will. She added that the 
prisoner handed the deceased lady the ink and pen with which 
to si 
ae he touch her hand ?” demanded Sir Chatles: 
“ I think he did just touch her hand,” the witness replied, . 
“When he did touch her hand,” proceeded Sir Charles., 


and in an instant his voice rose and became harsh and terrible, 
“was she dead ?” 
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Turning deadly pale, the witness seemed to struggle for 
breath, swayed in the box, and fainted, Ihe solicitor had 
taken the hand of the dead woman and with -t had written Bee 
name to the forged will! 

Few people who were present will PeR. the dramatic 
out burst of Seddon when on his trial for ths murder of Miss 
Barrow. i 
In vehement tones and with bêng uplizted, the murderer 
declared, “I swear before God that these == the words that 


aaa 


were used.” 

Great as was the effect of this dramatic utterance on the 
jury, it was all destroyed by the quiet reply of Sir Rufus Isaacs. 

“ Mr. Seddon,” he said, “all the statemerts you have been 
making are statements before God!" Wi Ibid, 

f Her ae 

“ You say the defendant made ardent love -o you.” 

“Yes, your honor.” 

“ Did you know that he had a Site living > i é 

“No, your honor; he gave me distinctly to understand that 
she was not.” 

“ He testified that ké told you she was livrg.” 

He led me to believe the exact opposite your honor.” 

“ What were. his words, to the best’of ycur recollection ?” 

“ He told me his wife wasan angel.” Ibe 

Which was it? The governor was puzzlec. “ Look here,” 
he said, turning to his private secretary. “Can you tell mé 
- whether this note comes from my tailor or ray legal adviser ? 
They’re both named Brown.” 

“The note was as follows : a 

“ I have begun your suit. . Ready to be tredon Thursday. 

“Come in. Ibid. 
Oe wee 

Useless But Entertaining 

In England they tell the story of howa judge šet free a 
man whom he believed to be a rogue. i 

The prisoner pleaded guilty of larceny, and then withdrew 
the plea and declared himself innocent. The cæ went toa jury, 
aad the man was acquitted, Then the Justice said : 
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“Prisoner, a few minutes ago you said you were a thief. 
Now the jury say you area liar. Consequently, you are dis- 
charged.” The Green Bag August 1914, f 


VAKIL AS A PUBLIC MAN. 


1. These many years, my dear brothers, 
A Vakil have I been like all the others, 

But cui bono 

I do not know, 

I have lightened all my clients duly, 
Enlightened Judges dutifully, 

Just in the thick of it 

I have got so sick of it ; 

To make a clean confession, 

I care not for the legal profession. 
But if a Judgeship it is to be, 

Though I don’t expect it, 

I shall have to accept it 

On grounds of public policy. 

2. It strikes me now, as all would own, 
‘I should nat live for self alone, 
And so in Hamlet’s.famous style I began 
To be or not a public man. l 

My mind I have now made up, 

And all my plans are now laid up, 
That mankind may my worth appreciate, 
I will not that myself depreciate, 

That they may know my merit 

I must too widely advertise it, 
Mass meetings will I address 

The public wrongs to soon redress, 

A congress or a conference 
To attend I will not be slack 
And the people of the press 
I shall take care to pat on the back 
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Large subscriptions will I promise. 
‘And in-a word, no movement will I miss; 
= “These are, however, 
You will z remember 
-But ste? Nng stones 
To hi _ zones, 
ay ; judgeship it is to be 
Thé gh I don’t expect it 
I shall have to accept it 
On grounds of public policy. ` 
3. Some day I hope to be 
A shining C. I. E. 
At least I may be sure 
Of a Rai Bahadur 
Who knows; I may be Hon’ble too, 
But none of these will ever do 
A something, somewhat tangible 
It seems to me would be preferable 
And if a judgeship it is to be 
Though I don’t expect it 
I shall have to accept it 
On grounds of public policy. 
(Recited at the Annual Gathering of V akils on 
29th August 1914) ` 
CONTEMPORARY LEGAL LITERATORE. 

The issues of the Law Journal for Sep. 5th, 12th and 19th 
discuss some further items of interest in the international situa- 
tion that has arisen owing to the war. The writer thinks that 
the German destruction of Louvain is not justifiable even on the 
strictest application of the laws of war and taking all the 
facts to be as stated by the Germans. The notification issued by 
the Treasury sets at rest some ofthe questions that arose with 
reference to the proclamation as to the trading with the enemy. 
It is now declared that all transactions with the enemy which 
are not expressly prohibited are permitted but that contracts en- 
tered into before the war should not be performed during the war. 
Dividends accrued and declared before the war, may be paid: 
No dividends can be paid which haveaccrued since the break of the 

4 
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war. Not that the dividends are confiscated to the state but they 
will be payable to the parties after the cessation of war, In the 
meanwhile they will be paid to their banking account. No 
transfer of shares by’ or to alien enemies during the war 
‘will be recognised. Turning to the Prize law- the writer 
remarks that the prize law to-day is very much milder towards 
the enemy than it was when Lord Stowell administered it. The 
Hague convention protects enemy vessels found in the ports or 
coming there of their own accord in ignorance of hostilities 
against confiscation and it is only the prizes taken at sea that 
will enrich the navy-Prize fund. Though owing to some misun- 
derstanding, the Germans failed to take advantage of the days of 
gtace permitted to enemy merchantmen to leave the English 
_ ports in accordance with the spirit of the convention the German 
ships have not been condemned but have only been 
detained. The writer notes with satisfaction the peaceful 
arrangement come to with America in respect of two points 
of difficulty. England has agreed that her merchantships shall 
not enter American ports with any armament and on the 
other side that she will not object to United States acquiring 
interned German vessels provided that the ships are used in 
indisputably neutral trade so long as the war continues. It is 
indicative of the change that has come about in internation] law 
that while Stowell referred continuously to Foreign Text writers, 
the President disposing of cases in the prize court recently refer- 
red to the French and Japanese decisions on kindred questions. 
The questions that arose for decision recently were as 
to the claims of owners of shares in foreign merchantships, 
of charge-holders and of merchants that supplied necessaries 
to the ships. The President held that neither the mortgagees nor 
the charge holders had any claim against’ the crown which 
seized and was entitled to hold the captured ship subject 
only to the rights of neutral goods out. of consideration for 
‘trade. In deference to the authority in old cases for the 
Crown of its bounty to make allowance to persons who 
supplied necessaries to enemy ships, the procurator-general 
was akéed to enquire and to give effect to any such equitable 
right if proved. The setting up of a Prize court in Egypt 
strains, the writer remarks, the slender threads which preserve 
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“the Turkish Suzerainty, while it strergthens .the .cords 
that bind her to England. The setting up of a Prize. Court 
amounts to a declaration that Egypt isan en2my country:though 
Turkey is a neutral country. Turkey has “aken. advantage of 
the war to repudiate the.capitulations by which the European 
powers were conceded the right of trying -heir own subjects. 
These capitulations, it is curious to note, were not in the first 
instance, concessions wrung from the ‘Porte but favours granted 
by the Sultans to European monarchs. The writer says that 

‘though the powers may not be unwilling in their common interest 
to alter considerably the present conditions they are well within 
‘their rights if they refuse to recognise the unilateral decision of 
Turkey. | l 


The Law Student’s Helper for August'cortains some interest- 
ing advice to young lawyers as regards fees. One such is that 
no attorney should allow his client to torm the habit of 
garnering free information. The correct >ractice according 
to the writer would necessiate the consultation of the latest 
authority before a definite commitment of the attorney and 
hence a natural request for the client to visi- the office on the 
morrow when the answer will .be .forthcomirg and incidentally 
the fee charged and collected. Another is that while in general 
reasonable fees should be collected and considerations of 
expediency. or future engagement should not ke allowed to induce 
a reduction, care should. be taken to see.zhat a sufficiently 
high fee is charged toa wealthy client whc is likely to mis- 
“anderstand a low fee as an indication of th= inferiority of the 
attorney. l i 


A writer in the Green Bag for August traces the evolution 
of the independence of the judiciary from the days of Alfred the 
Great who hanged 44 justices in a single year for wrong 
“judgment mostly. The independence of Judges was- secured in - 
theory by the evolution of the idea that the King ‘though 
-the fountain: of all justice has delegated the function of adminis- 
tering it to his Judges and cannot resume it, a delegation which 
in the commencement was but a matter of necessity and was for 
a long time claimed to be subject to the King’s supervision. 
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In practice it was secured by raising their pay and making their 
tenure last during good behaviour and not daring the pleasure 
of the Crown as it used to be. . 


| BOOK REVIEWS 


COMPANY MANAGEMENT by H.C. Emery, Esq: Published by 
Effingham Wilson: Price - 5s. net. Seeing that the new Indian 
Act on Companies is closely modelled on the English Act, Mr. 
Emery’s Practical Manual must prove useful to company 
managers in this country as it is found to be in England.. The. 
supplement that is published giving the corresponding references 
to the Indian Act considerably enhances the usefulness which 
the book would even otherwise have possessed:’ The method 
adopted in the book is to arrange the subject matter of the 
statute according to topics with full notes. While making the 
notes full, the author has been careful not to make them 
technical or pedantic. We may confidently say that it is just 
the sort of book that business men would like to have on semi- 
legal matters like company management. 


rs 


. ROMAN Law. By J. L. Jami Bsq., M. A. published by 
Butterworth & Co. 

We have no doubt that this admirable analvsis of Roman 
Law will be found useful by students who have to appear for 
University Examination in Roman Law. There is this satis- 
factory feature about it that the use of it will not dispense with 
the necessity for text-books. While serving as a useful aid to 
memory, it will not promote cram. 


ee d 


" 


. STUDENT’S HANDBOOK OF THE TRANSFER OF PROPERTY 
Act By I. K. Yajnik, Esq., B. A. LL. B. published by N. Ma 
Tripathi & Co. l 

This is a similar analysis of the Transfer of Property Act. 
The subject being very much less complicated, the need for such 
a book does not seem to be quite as clear; nevertheless,we have 
no doubt that the student hard pressed for time, will find it useful, 
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THE LAW RELATING TO BURDEN OF PROOF, By 
T. Narasiphachari Es], B.A. B. L. of the Madras Pro- 
vincial Civil Service, Judicial Branch. 


This little book contains a concise and well-arranged collec- 
tion of the principles relating to burden of proof. The authori- 
ties bearing on the principles stated are exhatstively collected in 
the footnotes. The subject is not one on which the practitioners 
are likely to get much assistance from the dizests and the book 
like this must on this account be all the more welcome. We 
commend this as a useful publication. 





Process SERVER’S MANUAL, By V. Daniel Chellappa, 
B.A., B.L., under the supervision of H. Moberly, Esq. 1.0.8. 


An unpretentious but very useful compilation. The process- 
servers as a rule are drawn from a class who cannot in the nature 
of things be expected to ascertain for themse-ves, the daties they 
have to perform by reference to original authcvities. Unlike the 
Police constable who is carefully taught what his duties are, the 
process-server who is to perform no less imporzant functions is 
left to take care of himself, with what resus we know. This 
book will go a great way towards remedyirg the defect. Its 
range of usefulness is considerably enlarged by being translated 
into Tamil and Telugu. We hope it will soon be translated 
into all the Vernaculars of the Presidency. 


Che Madras Law Journal. 
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COMPENSATION FOR IMPROVEMENTS BY VENDEES 
FROM LIMITED OWNEEBS. 


In connection with suits to recover immoveable properties ` 


sold by limited owners ‘under the Hindu lew, such as female - 


heirs, guardians, managers of joint families, fathers with undivid- 
ed sons, and shebaits : or trustees, Courts have often to deal 
with the plea that even ifthe sales are rot binding on the 
persons seeking to recover such properties, they must, before get- 
ting possession of the properties sold, pay to the defendants—alie- 
nees compensation for improvements effected by them after their 
purchases. The matter is not of much cmsequence if the 
improvements can be easily separated from tke property sold, for 


then the alienee can b2 allowed to remove theimprovements and _ 


the parties can be-restored to the status quo ante, though even 


in such cases.the alienees will suffer some detriment and will not 


. get back all that they spent. But where the improvements cannot 
be so separated, as when new irrigation anc drainage facilities 
are provided for the land purchased, or when boulders ‘or weeds 
on a land are removed at considerable cost, tae question of their 


right to compensation is of great practical immortance. Till, the 


decision of the Privy Council in Kedarnath v. Mathu Mii 1 the 
inclination of judicial opinion seems to hare been to negative 
such an alienee’s right to compensation. In that decision, 
however, the Privy Council confirmed tke award of some 
compensation to such a vendee, and some coubt has been thus 
raised on this point. . As there is no discus¢on of the question 
in their Lordships’ Judgment one may venture to consider the 
matter as if it were res integra. S 

The Roman: law allowed compensatior “to any bona fide 
possessor, as for instance; a creditor, who iad spent money in 
preserving, repairing, or substantially improving an estate.” 
Domat ‘lays it down “ as a general doctrine that those whose 

1, (1918) I. D. R40. 0. 655.” | 
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money has been laid out on improvements of an estate, such as 

making a plantation, or erecting buildings on it, or augmenting 

` the. apartments ofa house, or for other like causes, have, by 
civil law, a privilege “upon those improvements, as upon a pur- 
chase with their own money.” The English law does not take 
such a wide sweep. It allows compensation for improvements 
only. to;. persons ; who have some proprietary interest in the. 
property improved (such ‘as co-owners), and to those who when 
making the improvements bona fide believed that the property 
was their own. In the latter case, as Kord Cranworth put it 
in Ramsden v. Dyson 1 “to raise such an equity, two things are 
required : first, that the person expending the money supposes 

_ himself, to be building on his own land ; and secondly, that the 
real owner, at the time of the expenditure, knows that the land 
belongs to him and not to the persou expending the money in 
the belief that he is the owner”. The basis of this doctrine is 
variously stated in the books. Some trace it to an implied 
contract between’ the real owner and the person making the 
improvements. Others would put it on the footing of estoppel. 
“The real owner? they say “should not stand by and suffer such 
expenditure knowing that the land was his own and that the 
other person was acting on a mistake.” “In conscience he was 
bound to disclose his title to the builder’. In some other places 
the basis of the doctrine is stated to be that it is inequitable to: 
allow the.real owner to get substantial benefits without paying 
for them, (ex cequo et bono), for no man should be allowed 
to enrich himself at the expense of another.’ 


In India also the right to compensation for improve» 
ments has been recognised under Certain ‘limitations. The 
Mesne Profits Improvements Act (XI of 1855). allowed it 
to, “any person erecting a building or making an improve- 
ment upon any lands held by him bona fide in the belief 
that; he had an estate in fee simple or other absolute 
estate” in them. The common law of the land also allowed it. 
Sir Barnes Peacock stated in, his judgment in Thakoor, Pora- 
manich v. Ramdhone Battacharjee 2, that it is “clear that 
according to the usages. and- customs of this country building and - 
other such improvements made on the land do not by the mere 

1, (1835) L.B FHL. 129. 2. (1866) Beng. L.R. Sup. Vol. 595, 
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accident of their attachment to “the soil become the propérty of 
the owner of the soil; and we think it shold be laid down as a 
general rule that if he who makes the improvement is ‘not X meté 
trespasser, but is in possession under any bona fide title, or claim 
of title, he is entitled either to remove the materials, restoring the 
land to the state in Which it was before’ the - ‘improvement was 
made, or to obtain compensation’ fòr the-value of the building if 
it is allowed to-remain for the benefit of the-owner of the soil— 
the option of taking the building-or the removal of the material 
remaining with the owner of theland in thase cases in which 
the building is not taken down by the builder during thé con-. 
tinuance of any estate he may possess.” These principles have 
been embodied in clause (1) of section 51 of the Transfer of 
Property Act. According to’Sir Ashutosh’ Mukerjee this section 
which merely codifies the previous law makes three things 
necessary to entitle an occupant of immoveable property to i com- 
pensation for improvements: first, he must: have held possession 
under colour of title; secondly, his possession must have been 
adverse to the title of the ‘true owner, that 4 ‘is, it must not have 
been possession by mere permission. of another whose. title he 
recognises; and thirdly he must have acted in good faith, that. is, 
under the honest belief that : he has secuyed good title to ‘the 
property in question, and is. the sr owner thereof, and 
for this belief there must be some reasonable grounds such 
as would lead a man of . ordinary prudence to entertain it. 
(Kandarpa Nath Ghose v. Jogendra Nath Bose) 1. 
’ So far it is plain sailing- ‘The difficulty arises in applying 
these principles to alienees from limited owners. All who are 
not vendees cannot satisfy the first two conditions set out above, 
and are easily.disposed of. But vendees ‘pass over those two 
hurdles easily. It is the third that gives tracble in their case. 
Can a vendee from a limited owner be said to have had “reason: 
able grounds to believe that he Had an absolute title”, in eases . 
where it is ultimately held that his purchase is not valid and 
binding on the person seeking to set it aside. Ordinarily, such 
a vendee cannot get an absolute estate. He gets only an estate 
voidable at the option of the reversionary heirs in cases whéré 
the alienor is a female hir (Modhu Sudan Singh v. Rooke) 2 ' 
1. (1910y 12 O. L. J. 39iat 397 snd 398. 2: (1897) I. L. R. 956.1. 
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or at the option of the ward in case he is a guardian, or of the 
sons in case he is a father. The-sale is void and no estate passes 
in case the alienor is manager of a, Hindu family and the other 
members who question the alienation were adults at the time 
of the sale, Kandsami Asari v. Somaskanta 1. According to the 
decision in Hanuman. Prasad’s case? an alienation -by a guardian 
of.a Hindu ward is binding on him, 


(1) if the sale was in fact for “ necessity” or for the 
benefit of the estate or 

(2) if the alienee had made proper enquiries and was 
satisfied that there was such necessity or benefit, and 
had acted “ honestly”. 


Hither of these circumstances would do to protect the alie- 
nee, and unless both are absent he cannot be ejected, and no 
question of compensation will arise. In this matter alienees from ' 
other limited owners are in the same position, Kameswara Sastri v, 
Veeracharlu 3. Therefore, before the question of compensation can 
arise, a Court should find that the alienee had not acted honest- 
ly and had not made enquiries as to whether there was legal 
necessity for the sale or whether it was beneficial, and a decree 
in ejectment against him involves such a finding. Can a Court 
which has found such want of honest-dealing and absence of 
enquiries, find in any case that the alienee believed in good faith 
that he was entitled absolutely to the property aliened when he 
_made the improvements. In other words can a person who has 
‘not “acted honestly” by making enquiries, be said to have “good 
reason to believe that he was absolutely entitled to the property?” 
I venture to think that he could not be said to have believed in 
good faith. Good ‘faith involves due care and attention, and a 
person who does not make proper enquiries when he makes the 
purchase can hardly be said to have “reasonable grounds such 
as would lead a man of ordinary prudence to entertain the belief 
that he was absolutely entitled to it.” “Believing in good faith” in 
Section 51 of the Transfer of Property Act means something more 
than what is commonly: understood as acting “honestly” and 
“fairly”. As Justice Stephen put it in Abhoy Churn Ghose v. 
Aitarmoni Dassee4 “the expression believing in good faith” must 


1. (1910) 20 M.L.J. 371. © ° 8 (1856) 6 M. I. A. 893. 
3. (1910) I, L. R, $4 Mad, 422. >>> 4. (1908) 18 0. W. N. 931. 
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include a due enquiry. “A belief must generally imply good faith”; 
but “ where a man had consciously ayoidéd’ making an enquiry 
on any matter, he may nevertheless be said:to have a belief on 
that matter, and that belief would in such alase not be a belief 
_ in good faith. But looking at the obvious? purpose of the sec- 
tion, this would attribute an unduly confined scope to thé 
expression, and if it means more-than the absence of a conscious 
avoidance of enquiry, it must imply necessity for due enquiry.” 
The alienee should have known, or should be presumed to have 
known that a limited owner „under the Hindu Law has a ‘right 
to convey an absolute estate only under certain circumstances. 
`- If that be so, his plain daty is to make proper enquiries and 
satisfy himself as to the existence of those circumstances. If he 
neglects to do so, he cannot say that he acted as an ordinary 
man of prudence would have acted, and therefore, there can be no 
belief in good faith. If he did make those erquiries, and was 
not satisfied of the existence of necessity o- benefit, then in 
buying the property he could not have actec honestly. If he 
made the enquiries and was satisfied of the existence of necessity 
or benefit, his alienation cannot be attackec, and there is no 
ground for ejecting him and no question of corapensation arises. 
The conclusion seems, therefore, to be irresistible that under 
Section 51 of the Transfer of Property Act, in no case can a 
vendee from a limited owner get compensation for inseparable 
improvements. 


The case-law on the subject does not compel a different 
conclusion. The leading authority on this branch of law is the 
well-known decision of the Full Bench of the Calcutta High 
Court in Thakoor Parmanick’s case 1 referred to above. That 
was a case of alienation by a female het, and all that 
was held was that if the plaintiff (revérsioner) wanted to 
keep the buildings erected by the vendee, he must pay for 
them, and that if he would not pay. the alienee could remove the 

‘buildings. It was not decidéd that the vendee could insist on 
compensation being paid for them, even if the plaintiff did not 
want the buildings, or that even if the improvements were not 
separable, the plaintiff was bound to pay compensation. In 
Kandarpa Nath Ghose v, Jagendra Nath Bose®, Sir Ashutosh 


1. (1866) Beng. L. R, Sup. Vol. V, 595. 2. (1910) 230. L, J. 391 at 398. 
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Mukerjee has stated “Asa general rule improvements made ona 
property by a life tenant thereof attach to the estate and pass to 
the reversioner or the remainderman at the expiration of the life 
estate without any liability on his part to make compensation 
therefor. The same is true of improvements made by a 
purchaser from one who holds a limited interest, for it is 
presumed that such purchaser knows the title he acquires,” 
The Bombay High Court and Allahabad High Court do not 
seem to have dealt with this matter directly yet. In Madras, 
the decision in Nangappa Gounden v. Perumal Gounden 1 deals 
with a sale by a Hindu widow, and the. claim for compensation 
made by the vendee was negatived. The learned judges observed | 
“What is urged i in effect on behalf of the defendant is that even ‘if 
he knew that he was purchasing the property from Hindu females 
who could sell it only under specified circumstances and that 
there was no need for them to sell the larid, still he might have 
believed that he had acquired a good title, or otherwise he would 
not have spent money on its improvements. No doubt a 
purchaser may have notice of facts showing a defect in the title 
of his vendor and yet purchase the property honestly believing 
that he was buying good title. And we are not prepared to say 
that good faith within the meaning of section 51 of the Transfer 
of Property Act is necessarily precluded by facts showing 
négligence in investigating the title. In fact to hold that every 
default in investigating the title ipso facto makes section 51 
inapplicable would be to exclude a very large class of cases from 
a rule which is based on obvious considerations of justice. But 
the facts.of this case go much further. The defendant knew or 
must be presumed to have known, which is the same thing, that 
the person purporting to sell the property could under the Hindu 
law sell it only under certain circumstances, and he either knew 
that these circumstances did not exist or wilfully abstained from 
making any enquiries on the subject. In such a case it is, 
difficult to conceive that the purchaser could have believed, and 
much less ‘believed in good faith that the vendor ee a 
gocd title to the property.” 
The presumption that their jak We to above prac- 
tically makes the question of ‘the existence of good faith in an 





1. (4909) I'L. R. 32 M. 530 s: 0. 19 M. D. J,-454, 
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entered into before the Act was passed, the prificiples embodied 
in it have been applied. Vide Rameswar Koery..Mahomed Mehdi 
Hossein Khan 1. It is unlikely that the Legislature would have 
framed section 51 as it has been if it was of opinion that alienees 
could get compensation on othet grounds also, Before’ the 
Transfer of Property Act was passed, claims based on--stch other 
grounds were negatived, See Moulvie Watedostah v. Moulvie 
Golam Akbur? and Sohun Singh v. Keola Bibee 8, 


Kurnool, C. V. KRISHNASWAMI, 
-- Dt Munsif. 


NOTES ON CRIMINAL PROCEDURE AMENDMENT BILL. 
The Criminal Procedure Bill has been now for some time 
before the public. Most of its provisions do not involve any 
question of policy but are merely drafting improvements. Some 
involve questions of policy but are wholly unexceptionable. For 
instance, the enlargement of the list of compoundable offences 
(cl.59), extension of theright of appeal (cl.94) in security cases, cl. 97 
to 98), and conferring of larger powers under S. 562 (cl. 97). Cl. 
15 adds kidnapping, abduction and uttering of -counterfeit coins 
to the offences for which security can be taken under S. 110. 
Cl. 99 introduces a welcome and much- needed change. 
“Cl. 112 puts an end to the unseemly spectacle- of the Criminal 
Court enforcing payment of maintenance. to an unchaste 
wife because she is not proved to be living in adultery. Cl. 126 
very properly takes away from the High Court the duty of atten- 
“ding to the transfer of petty cases from the file of village magis- 
trates acting under an old Madras Regulation. Cl. 130 empowers 
judges and magistrates to make local inspection when they consi- 
der that a view of the place is necessary. Provision is now made 
for the investigation of claims to property attached for the realis- 
ation of fines, etc. “There are however some other provisions 
whose policy is not so clear and’ these we propose to consider i in 
this article. 





Cl. 8 adds offences in respect of stamps and cheating 
to the list of offences of which information is to be given by 
village officers, occupants of houses, etc: The definition of cheating 
beingas it is, it seems tobe a little toohard upon occupants of houses 
to give information as toall kinds of cheating without distinction. 


1. (1900) LL.B. 260. 89 (P.C.). . 2. (1875) 25 Sath.-W. R. 25, 
3. 16 Suth. W. R. 1 
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` The object ofthe amendment being to secure detection of systematic 
swindling, it is desirable to confine the section to offences that 
can appropriately be considered to come under that “category. l 
Offences against stamps are no doubt serious offences from the 
point of view of public revenue but to put them on the same footing 
as olfemcêsin respect of coins, or the other serious offences dealt 
with by the Becton is to forget a sense of proportion. Anyhow, 
“it must be sufficient if counterfeiting stamps, selling instruments 
for counterfeiting and sale of counterfeit stamps .are included. 
In undue multiplication of offences for the intimation of 
which private petsons are held responsible there is always the 
danger of drawing the attention from even more serious offences, 
Cl. 9 gives the power of arrest to private persons where a 
reasonable suspicion exists that a person has committed a 
non-bailable and‘non-compoundable offence. It is stated that 
this would bring the Indian Law in a line with the English. 
But under the English Law, as authoritatively declared by the 
Chief Justice Lord Reading in (1914) K. B. 595, the power does 
not seem to be so wide as sought to be conferred by this 
clause. In England, whereas a policeman can arrest whenever 
there isa reasonable suspicion that a person has committed 
` a felony, a private person can arrest only when in fact a felony 
has been committed and there is reasonable suspicion that 
the person arrested has committed the offence and the 
offence for which he is arrested must be identical with 
the offence which is found to have been committed. This 
is very different from the law as sought to be enacted and 
the change seems to be hardly desirable in the conditions of this 
country. If owing , to the reduction in the number of police 
stations, it is found necessary that power should exist in persons 
other than policemen to arrest on suspicion, the object may, we 
think, be sufficiently attained by empowering village officers or’ 
other responsible men inthe village to be nominated by the 
District Magistrate to arrest if need be. One cannot help feeling 
that power so generally conferred as the clause contemplates is 
sure to be abused by being converted into a means of satistying 
private grudge or wreaking private vengeance. 


Cl. 10 introduces service of summons by post. This mode 
of service is not generally adopted even in civil cases and seems 
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f : 
to be specially objectionable in criminal cases where the conse- 
quences of noncompliance with the Court’s order are so much 
more serious. 


Cl. 12 by adding a clause to S. 103 seeks to penalise non- 
attendance of private persons at search. Sucha clause might be 


writing and duly served, that the service shouldbe in the presence 


of witmesses and that a book with counterfoils should be used for 
such requisitions. 


Cl. 13 adds offences “likely to cause breach of the peace” 
to offences on conviction for which .security may be ordered. 
The offences that would come within the definition are apparently 
confined to Ss. 504 to 506 (Insult). No grounds are stated for the 
addition nor is the nature of the offences such’as to call for the 
change. 

Cl. 16 gives power to demand security pending inquiry in 
good behaviour cases. Having regard to the sort of persons who 
are likely to be dealt with under the section and the possibility 
of the change of preventive proceedings being converted into 
punitive by undue prolongation it seems to be specially desirable 
that a time limit should be fixed beyond which the order should 
not operate without the sanction of a superior authority like the 
District Magistrate. 


Cl. 19 introduces a change into S. 133 by giving the magis- 
trate power to adjudicate finally not only that . there is danger 
to the public but also that the place is a public place. Having 
regard to the nature of the questions at issue ina matter like 
this trial by jury is hardly likely to be an adequate substitute 
for a regular civil trial and the least that seems to be necessary 
to safeguard private rights is td give a right of appeal to the 
Sessions Judge on the question. mn 


By cl. 27 it is proposed to allow the use of statements 
to the police also to corroborate statements at the trial when 
permission is given to usé them for contradicting. them. Advan- 
tage should be taken of this opportunity to ‘state definitely to 
what extent statements to the police generally should be used to 
corroborate statements made at the trial. There is the danger of l 


i 


\ 
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the object of the section being frustrated by oral evidence of 
statements being given. 


C1. 36 cuts down the right of appeal in sanction cases. To 
this there might be no objection though it is desirable togive a right 
of further or second appel where the first court refuses sanction 
and the appellate court grants it; but the declaration of policy 
involved in sub-clauses (9 and (10) of cl. 36 it seems to us, is 
to be strongly deprecated We cannot understand the wisdom 
of the policy which requires prosecution to be launched on a 
sanction when an appeal -s pending against the judgment in the 
main case. It would be placing a means of oppression in the 
hands of one of the partis, not to speak of the possibility of 
unseemly conflicts between the decisions of civil and criminal 
tribunals. Having regard to the proportion of cases in which 
appeals succeed in this country on mere questions of fact, it is 
quite as often likely as rot that the event might prove that 
sanction ought not to have been given. 


Cl. 51 seeks to give the court power to convict a person for 
abetment though he is charged only for the main offence. S. 236 
is sufficiently wide to zive the Court power to convict for 
abetment even though a person is not charged with it and wider 
power does not seem tc be called for, ° 


Cl. 52 permits joint trial of offenders on a larger scale than 
at present, for instance È is sought to permit the joint trial of 
persons charged with th=ft and receipt of stolen property. ‘It is 
also sought to extend the number and nature of offences for 
which a person can be tied. The danger of evidence given with 
respect to one man or one offence reacting on evidence given with 
respect to another man Dr offence is so great that one views with 
apprehension all proposals for change in this direction. The 
English law does not pezmit of such joinder. 


When in the pettiest of civil cases, parties have the right to 
have witnesses summored it is impossible to understand why 
restrictions should be placed on the right of the accused. ` Six 
month’s imprisonment is not so trivial a thing as to justify a 
different treatment in this respect from civil cases. In this view, 
we have strong objectDn to the cutting down of facilities for 
summoning witnesses iavalved in cl. 54. 
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Cl, 91 gives Court power to direct a sentence of imprisonment 
to commenge after a period of detention for not furnishing 
security under the security sections. . This conversion of deten- 
tion for preventive purposes into punishment is indefensible -on 
principle and no reason is suggested why it should be so converted. 

Cl. 112 proposes a change from Rs. 50 to 100 as the 
maximum maintenance awardable under S. 488:. We think that 
Rs. 50 is a sufficiently high ‘sum in the circumstances of this ` 
country and the award of higher maintenance might be left to 
civil courts. ; 

Cl. 122 gives effect to the judgment of Benson and Sundara 
Iyer JJ. in Ramasami Iyer v. Venkatesvara Iyer 1. Power tocon- 
fiscate is a dangerous power and.we think it only reasonable 
that the limits of that power should be strictly defined. 

Cl, 130. We must confess we are not convinced of the necessity 
for the proposed new sec. 539-A: The powers. that exist are quite 
sufficient to protect the Subordinate Magistracy against wholly 
unfounded attacks. One is not certain if the section is not 
largely superfluous. That af “wits should state separately facts 
which the deponent is able \ rove of his own knowledge and 
facts to which he deposes on h. own information is an ordinary 
rule as to affidavits and the power to order the deleting of scanda- 
lous matter in any pleading inberes in every court. S. 540° 
gives the Court power to summon any person as a witness. The 
invidious difference made in favour of officials is likely to be mis- 
taken for an unhealthy sensitiveness ‘to attacks against officials. 
It arms the Magistracy with a power full of dangérous possibi- 
lities which we think is to be deprecated. 

Cl. 131 requires some limitation words to the effect “on the 
application of the accused or his pleader’’ should, we think be 
inserted in the proposed Sec. 540-A. The. power is one that 
may be abused. The limitation proposed by us will ensure that 
no hordship results to the accused. 


SUMMARY OF ENGLISH CASES. 

Dodd v. Cattell, 1914,2 Ch. 1. 
Partition—Jurisdictton—Common law, Equity—Overriding term. 
' The jurisdiction of courts to order a partition of fee simple 
estates or terms existed at common law in the case.of co-par- 
ceners. By the statute of 31 Hen. 8 Ch. 1. it was extended to 
Pe ee eee he aia Ba Med > TT 
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the case of joint tenants and. ténants in’ common in fee; and by 
the statute 32 Hen. 8. Ch. 32, it was further extended to the 
case of joint tenants or tenants in common for life or years or 
where one was entitled for life.or years. In courts of equity as 
well as in those of common. law, the existence of a joint tenancy 
or atenancy in commoni is vessential to the jurisdiction. If 
there is any active over- riding trust which cannot be put an end 
to by some only of the persons: ‘entitled, the jurisdiction will not 
be exercised. Where land"is ‘subject to an over-riding term 
limited upon trusts for management which requires possession 
of the entire lands to remain. with the trustees, during the conti- 
nuance of the term, there i is no right to partition. 


Hewson v. Shelley, 1914, 2 Ch. 13. (C. AJ 

Letters of administration--Administrator—Sale of free hold 
property by—Subsequent discovery of: will— Haecutor—Probate— Revo- 
cation of Letters of Administration—Validity of title acquired by 
purchaser— Land Transfer Act 1897, Ss. 1, 2, 11 and 24—Conweyan- 
cing and Law of Property Act, 1881, S. 70. 

Where a testator was believed to have died intestate and 
letters of administration were ‘gtanted to his widow and she 
sold realty as personal representative of the testator by virtue of 
Land Transfer Act, 1897, to’ the’ defendant, and subsequently 
the will of the testator was discovered which appointed executors 
who obtained probate, and cahcellation of letters of administra- 
tion. Held on a suit by the. executor to recover the property 
from the defendant, the purchaser from the administrator, 
the sale to the defendant before the discovery of the will, 
by. the administrator ‘in due: course of administration was 
valid and passed a good title to ‘the property to ‘the defendant 
Graysbrook v. Fox; 1 Abrahain' vi Cunninkam * Ellis v. Ellis 8 
overruled. 

The order granting administration to the widow is a judicial 
act and even if that act could be held void on the ground of 
want of jurisdiction, the title of: the purchaser would be protec- 
ted under S. 70 of the Conveyancing Act. 

(Ed. The history of the law: on:the subject by Phillimore. 
L. J. in his Judgment is well , worth ‘careful attention.) 


1. (1565) 1 Plowd. 275. . `^ a2 (1677) 2 Lev. 182. 
8. (1905) 1. Ch?.618, 
A Je 1 
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Wood v. Conway Corporation, 1914 2 Ch. 47:(C. A) ` 


Nuisance—Injunction—Damages——Discharge of noxious `gas— 
Damage to trees on plantation—No dwelling housa affected —Depre- 
ciation in value. ` 


The plaintiff, the owner of property consisting of dwelling 
house used by himself, gardens and parks &c, brought an action 
restraining the defendants, the owners of gas works adjoining, 
from carrying on upon their gas works the business of manu- 
facturers of gas, so as by the discharge of noxious or offensive 
fumes or vapours to cause a nuisance to the plaintiffs property or 
to the plaintiff or to the members of his family or servants, and 
also for damages. 

It ‘was found that by the ever increasing discharge of 

noxious gas from the defendants’ works, some trees in the next 
adjoining park of the plaintiff were dead and others were dying ; 
and that the plaintiff's residence was not in any way affected. 
l Held the act of the defendants amounted to legal nuisance 
to the plaintiffs property and as its duration was to be long 
continued and the damage could not be assessed with certainty, 
the plaintiff was entitled to the injunction prayed for. 


In answer to argument of counsel that there was no house 
within the affected area and no occupier who could suffer 
by the nuisance and consequently, no cause of action, per 
Buckley L, J. “The true rule of law is that if any owner of 
property be it a house ora garden ora park, or anything else, 
not necéssarily a house or a structure at all, is so substantially 
injured in the reasonable enjoyment of his property, as that he 
sustains that which is equivalent to a legal nuisance, he is entitled 
to an injunction to restrain the continuance of that nuisance.” 





In re Williams Metcalf v. Williams, 1914, 2 Ch. 61 (C. A.) 


Will—Construction—“ Child or Children of one who shall die in my 
life time—’” Words of futurity—Whether includes child dead to the 


` . knowledge of testator at the date of will. 


A testator bequeathed £250 to his grandchildren John and 

` Grace, the children of his son, Philip who had, to the knowledge 

of the testator, died at the date of the will, and later on in the 

will, directed of the residue “if any child of me shall die i in my 

life time leaving a. child or enildren who shall survive me..,. 
8 
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the last mentioned child or, ‘children. shall take to share which 
his, her or their parent- would have taken of and in theeresiduary 
trust funds.” On a summons taken out for the determination whe- 
ther John and Grace took a ‘share of the residuary estate. 
' Held, they were entitled to the residue which their father 

would heve taken if he had been alive. 

' “Shall die ” should be understood i in the sense of “ shall be 
dead. z ef 





In re Benson v: Bower Chetwynd. 1914, 2 Ch. 68 (C. A.) 

Bankrupicy—Donee of a> general, Testamentary power of appoint- 
ment—-Bankrupt not . discharged—Creditors prior to bankruptcy— 
Whether can proceed on the appointed fund—Bankruptcy Act, 1883, 
S. 9 Statute—of Limitations, 1623—Running of time. 

JA donee of a general téstamentary power of appointment 
over a sum of £15,000 was adjudicated a bankrupt in 1890 and 
his creditors got some dividends: Subsequently in 1892; he was 
again adjudicated bankrupt, but : “no dividend was paid. He was 
not: discharged in either the former bankruptcy or the latter. In 
1911 he died having exercised the testamentary power. The, 
-creditors in the bankruptcies , claimed to be paid the balance of 
"their debts in the administration proceedings. 

Held, per Warrington. J.” the creditors in the bankruptcies 
were precluded by S. 9 of the. ‘Bankruptcy Act from proceeding 
against the appointed fund ‘following In re Guedalla 1. 

Held by the Court, of. Appeal (1). The cause of action for 
the creditors was the old. debt; the exercise of the power of 
appointment and death which made the fund available as assets 
is merely a new remedy and not-a new cause of action. 

(2) Time having conimenced to run from the date of the 
cause of action, the date ‘whén the debt was'due, subsequent 
bankruptcy does not stop the ‘running of time. 

The principle of the rule, that if the statute once begins to 
run it continues to run whatever: ‘happens, appears to be that if 
any man has a cause of action which is ripe so that he has an, 
opprotunity of bringing his action and does not doso, he thereby 
takes the risk of some unexpected event happening which takes 
away from him the possibility- of ‘bringing his action within the 
remainder. of the period which, he’ has under the statute. 


1. (1905) 3 Ch. 881, 
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In re Drummond Ashworth v. Drummond, 1914, 2 Ch. 90. 


Will Construction—Charity—Coniribution to workpeople’s holt- 
day—Perpetuity—Gift to club—Purposes to be determined by Com- 
mitiee—Validity of. : 

A testator bequeathed to his trustees certain shares in a 
Company to pay the income arising therefrom to the directors 
of the Company forthe purpose of contribution to the holiday 
expenses of the work people in the spinning department of the 
Company in such manner as a majority of the directors in their 
absolute discretion think fit; and if the Company should at any 
time be wound up, then the testator directed the trustees to pay 
the money received by them in respect of the shares to the 
Governors of a Grammar School, upon trust as therein mentioned. 
The testator further directed the trustees to stand possessed of 
the residue upon trust for old Bradfordian’s Club, London 
(being a club instituted by Bradford Grammar School old boys) 
the receipt of the treasurer of the club being a sufficient dis- 
charge to the trustees. It was declared that the residue should 
be utilised by the club for such purposes as the committee might 
determine. In the spinning department, there were about 500 
workpeople mostly girls on 15 Sh. a week; and a dozen over- 
lookers. On 36 Sh. a week ; and there was a holiday fund to which 
the employees might contribute and which was augmented by 
the contributions from the Company. 

Held, the.trust for the holiday fund isa trust for private 
individuals and not for general public purposes ; as being, theres 
fore not for a charitable purpose the trust is void for infringing 
the ruie against perpetuties. 

The alternate gift to Grammar School also fails, 

As for the club, there a valid gift for such purposes on the 
committee should determine for the benefit of old boys or 
members of the club. 





Keen v. Price, 1914, 2 Ch. 98, 
Partnership—Suit for accounts—Business of betting and books 
making—Profits—Refund of Capital—Gaming Act, 1892. 
After the Gaming Act, 1892, a suit will lie by one partner 
against the other for accounts of a betting and book-making 
business ; the plaintiff will be entitled to recover the advances 


156 TAH MADRAS AN JOURNAL, von. xxvii 


made by him not applied in thé: payment of bets; the defendant 
may object to the payment of profits. 

_ The decision of Chitty J.. in Thwaites v. Coulthwatie 1, 
though good under the general law cannot. be regarded on a. 
decision under the Gaming Act, 1892. 


. JOTTINGS ' AND CUTTINGS. 

Mr. Spooner and the Suptéme Court:—Mr.JohnC. Spooner, 
for many years accounted one of the best lawyers in the Senate, 
was one day, some time after his retirement from that body and 
entrance upon the practice’of: lawin New York, approached by a 
member of the bar of that city, a man of most patronizing 
manner, 

“ I see, Spooner,” said he, very loftily, “that the Supreme 
Court has overruled you in the dase of Smith v. Jones. But,” 
he added, “ you, Spooner,’ need feel no concern about your 
reputation.” ” 

Mr. Spooner chuckled. ; “Quite so,” he agreed. “Tam 
only concerned for the reputation, of the Supreme Court.” (The 
Green Bag). 

ag 

Lord Norbury and the Shysier. —The English Judge, Lord 
Norbury, had been annoyed by t the presence of “shysters,” who 
hung about the criminal courts’ 'seeking to pick up a client. 

It happened towered the close of a court session. A seedy- 
looking solicitor was ‘ prospecting ” for business in the prisoners’ 
dock. Just as he.was GAE -back over the rails, his Lord- 
ship a out: ~ 

“ Jailer, one of your prisdners is escaping! Put inn back |” 

Back the solicitor was pati and then the following colloquy 
ensued : 

“ My Lord, there is a mistake here. I am an attorney.” 

“ I regret exceedingly,” said Lord Norbury, “ to see one of 
your profession in the dock”. . 

“ But my Lord, I am innocent,” 

_“ Yes,” said his Lordship, “ they all say that, but a jury of 
your fellow country men must settle it,” 

“But, my Lord,” continued; the- solicitor, now growing 
desperate, “ there is no indictment. against me.” 

1. (1896) 1 Gh. 496. 
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“Then,” said his Lordship, “ you will be put back, and if 
no one appears to prosecute you, you will be regularly discharged 
by public proclamation at the end of -the assize.” (The Green" 
Bag) Vol. XXVI No. 9th:September 1974. 


Par 

At Bodmin Assizes once, a barrister, hile pleading, was 
interrupted by the Judge: 

Mr. Carter, you are wasting the time of the Court.” ` » 
“Time of the Court,” retorted the truculent veteran, 

glaring fiercely at the Bench, “your Lordship means,—your 
Lordship’s dinner !” l 

The Judge threw up.his hands, in despair, and Carter 
continued his harangue in peace. 

The same redoubtable advocate was on another occasion 
defending a man charged with obtaining money under false 
pretenses. 

“ False pretenses!” said he, with fine scorn. “ Why, we 
all make them every day, barristers and solicitors and Judges— 
the whole lot of us. Talk about the purity of the Judicial 
ermine!” Here he pointed derisively to the learned judge, 
who sat cowering on the Bench. “ Why, its only rabbit 
skin ! ” i 

Shouts of laughter greeted this irreverent statement, with 
investigation would probably show to be literally true. (Tit 
Bits.) 

. Ft 

Unwary Citizens and Emergency Laws.—lIf the familiar 
rule, Ignorantia legis neminem excusat, holds good in times of — 
peace, still more important is it when the nation is in arms. Yet, 
amid the multitude of .Rules.designed, for the protection of 
the realm since the outbreak of the war, the innocent citizen 
may easily go astray. Take, for instance, some of the 
Regulations which have been issued under the Defence of the 
Realm Act, which was passed immediately -war was declared. 
“No person shall, with the intent of eliciting information 
for the purpose of communicating it to the enemy, ot 
for any purpose calculated to assist the enemy, give or sell 
to a member of any of His Majesty’s’ forces any intoxi- 
cating liquor (Regulation 17). The Regulation, so far, is clear 
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and reasonable enough, but’ it proceeds : ‘ And no person shall 
give or sell to a member of any of His Majesty’s forces employed in 
“the defence of any railway, dock, or harbour any intoxicating 
liquor when not on duty, >with intent to make him drink, or 
when on sentry or other duty, either with or without any 
such intent.’ If, then, the ‘occupier of a house with a garden 
running down to a railway’ gives a glass of beer, in a pure spirit 
of friendship, toa member ofa Territorial force “who is on 
“sentry duty at the bottom of his garden, he is liable, according 
to the Regulations, ‘to be tried by court-martial, and. to be sen- 
tenced to penal servitude for'life or any less punishment. It is, 
no doubt, a very wise regulation, but a perfectly loyal citizen, 
unacquainted with all the rules:which have been properly framed 
for the safety of the public, and moved by an innocent, if mistaken, 
sense of hospitality, might éasily be tempted ta violate it. Some 
of the Regulations show how largely the ordinary habits of 
citizens may become serious offences in time of war. Here, for 
instance, isa Regulation ‘rélating to the lighting of fires: ‘ No 
` person shall, if an order to that effect has been made by the 
“competent naval or military, authority, light any fire or show any 
light on any hill within such’ radius from any defended harbour 
as may be specified by the order.” And here is another : ‘ The 
competent naval or military authority at any defended harbour 
may by order direct that all lights, other than lights not visible ` 
from the outside of any house, shall be kept extinguished 
between such hours and within such area as may be specified in the 
order’. So that, if the competent authority make such an order, 
_ the citizen who happens to live 6 ona hill near a defended harbour, 
must not burn the leaves that strew his garden, and he must, 
unless his bedroom windows are thickly veiled, go to bed in 
the dark. But here, no doubt, the’ order of the naval or 
military authority would be ‘sufficiently local in its application 
to make it impossible for him not to be acquainted with it, and 
in all cases, of course, the convenience of the individual must in 
the present crisis give way to the security of the State. The Law 
Journal, 8rd October 1914). 1 | 
ae 
Novels and the Law. Many. eminent_novelists—Waltet 
Scott, Charles Reade, Ri L. Stevenson, and R D, Blackmore 
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among those who have passed away, and. Sir Rider Haggard, 
Mr. Anthony Hope, Mr. Stanley Weyman, and Mr. Anstey 
among those still with us—have had no need to seek legal assist- 
ance in the construction of their plots, since they themselves are 
to be numbered among the members of the legal profession, 
There are less celebrated writers of fiction who would have 
been wiser if, liKe Charles Dickens and George Eliot, they had 
procured a legal friend to look at their pages before they 
published them. In a newly published novel, which has been 
treated rather kindly by some of the reviewers, the hero, who is 
a young and successful member of the Bar, is made to express 
his readiness to leave the ‘Inner Temple’, on a week-end visit 
to a country house, and to give this strange explanation of his 
professional progress: ‘The fellow for whom I devilled had a 
stroke at the very moment when I was in the position to take 
‘on the best part of his practice. Otherwise, I should still be 
pegging away doing another man’s work, and glad of a county 
court brief at five guineas.’ No wonder the pubic believe that 
litization is too costly when members of the Bar are made to 
speak so scornfully of county court briefs marked five guineas ! 
Probably no novelist was so fortunate as George Eliot in her 
legal advisers. She consultéd Mr. Frederic Harrison, who was a 
practising Chancery barrister before he turned to literature 
and politics, as to the intricate legal imbroglio in ‘Felix 
Holt,’ and Mr. Harrison, before he finally advised the famous 
novelist, sought the assistance of a fellow ` barrister upon it. 
That member of the Bar, then, of course, a junior, was the late 
Lord Herschell! He was not the only distinguished judge who 
had indirectly a hand in one of George Eliot’s novels. The late 
Lord Bowen was consulted by the famous authoress on an 
incidental point of law in ‘Daniel Deronda.’ But if all novelists 
were equally prudent and conscientious a good many works of 
fiction would be less amusing to legal readers. (The Law 
Journal, 3rd October 14). i 
Pe 

The Appellate Courts. Neither the Judicial Committee 
nor the House of Lords, both of which resumed their sittings on 
Tuesday, has yet been affected by the war. The Judicial Com- 
mittee’s list contains 26 appeals, two-thirds of which were entered 
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before the war began. India, as usual, supplies the Committee with 
the bulk of its business; from the Indian Courts there are sixteen 
appeals. Canada supplies four, Australia two, and South Africa, 
Ceylon, Southern Nigeria and Jersey one each, It used frequently 
to be complained that the- Judicial Committee was dilatory 
in the delivery of its reserved judgments. For some consider- 
able time all occasion for this -complaint has been removed, but 
some recurrence of it is to be, noticed i in the present list. Two 
appeals stand for judgnient which were argued in May 
last—surely an unnecessarily’ long time, however important 
the questions to be determined, to keep the parties in suspense. 
The House of Lords’ list is rather longer than usual.” It 
contains 31 appeals, of which, twenty-three are from England, 
six from Scotland, and two from Ireland. The six Lords of 
- Appeal in Ordinary include, three Englishmen—Lord Moulton, 
Lord Parker, and Lord Sumner—two Scotsmen—Lord Shaw’ 
and Lord Dunedin—and oné’sJtishman—Lord Atkinson. The 
proportion of work supplied by England is always much larger 
than the number of Law Lords who belong to it. (The Law 
Journal, 24th October 1914,) < 
Me 

Alien Ena s Right to’ sue, oi interesting cases raising. 
the questions of an alien enemy’s right to sue or defend came 
before the Courts last week: and ` gave occasion for judgments of 
far-reaching importance. “In the: first (Princess Thurn and 
Taxis v. Moffitt): the’ defendant applied to a judge of the 
Chancery Division, in which’ the. action was brought, that all 
proceedings by the plaintiff i in the action might be stayed on the 
ground, inter alia that the phintiff was an alien enemy and thereby 
disentitled to relief in that Court. The plaintiffs principal 
claim ‘in the action was to ‘restrain the, defendant from con- 
tinuing certain alleged libels- to the effect that the defendant, 
and not the plaintiff, was ‘the real wife of Victor, Prince of . 
Thurn and Taxis, while ithe. defendant counterclaimed for 
similar relief to herself, Both the ladies concerned apparently 
were originally American: ‘subjects, and it was a piquant 
feature of. ‘the proceedings, » ‘that the -objection of alienage 
could only be sustained against the plaintiff if she were 
right in her contention as to” the validity of her marriage 
-with the Prince, while the’ defendant would be subject 
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2 ` 
to.the same objection’ if her counterclaim were sustained. 
Since the action was begun the plaintiff had duly registered 
herself as an alien and Hungarian under the recent Act 4 & 5 
Geo. V. Cap. 12, and it was strongly urged on her behalf that, 
having complied with the law of this country and come under 
the protection of the Government, she was entitled to sue in the 
Courts. Mr. Justice Sargant adopting that view that the recent 
Act with proclamations under it, amounted toa command to 
stay in this country and within a particular area, and the 
plaintiff had by her registration under the Act acquired the right 
to enforce her claim, notwithstanding the state of war exist- 
ing between the two countries. The rule is correctly stated in 
Hall’s ‘ International Law’ as follows :— 


“When persons are allowed to remain, either for a speci- 
fied time after the commencement of war or during good behavi- 
our, they are exonerated from the disabilities of enemies for such 
time as they in fact stay, and -they are placed in the .same 
position as other foreigners, except ‘that they cannot carry on a 
direct trade in their own or other enemy vessels with the enemy 


country.” 


That proposition was supported by the.case of Wells v. 
Williams (1 Lord Raymond, 282) and there can be no doubt 
as to its proper-application in this curious contest. (The Law 
Journal. 24th October 1914.) 

ea 


K. C’.s and Tips. The ungrudging band with which the 
present Lord Chancellor is distributing ‘silk’—he has appointed 
forty-six King’s Counsel in little more than two years—has been 
the subject of comment in some quarters. Nowhere, we imagine, 
has the ¢riticism—-whatever may be its worth-—been rejected more 
scornfully than by the humbler officials of the Courts. Sir Walter 
Scott observes that liberality is the quality most valued by the 
poorer classes, because they derive more benefit fromit than 
from any other. To no ceremony in the legal world, however, 
ancient and significant, can a deeper importance be attached by 
these minor officers than to the procession of newly-created. 
K. C’.s through the courts for the purpose of. being called 
within the Bar. Every new ‘silk’ is required, in addition’ to the 
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monetary gifts which, by virtue of a more fitting custom, he pre- 
sents to his clerks to expend about 10/ in tipping various officials 
who ‘have the remotest .connection with the ceremony. No 
newly-made K. C., we imagine, makes any serious,objection to 
meeting the immemorial demands of ushers and attendants. He 
may well wonder, however, why he should be required to present 
one guinea and a half to thé Lord Chancellor’s messenger and 
an official of the Crown Office, and still more, why he should be 
compelled. to pay one guinea for having his card printed and 
left on the Judges by a clerk,-who asserts a customary right to 
perform the function, The amounts, if modest in the single 
case, assume of course, very' respectable proportions when they 
are multiplied by fifteen, as they are this year. They are, 
indeed, sufficiently large to suggest that the recipients might 
modify their claims without, like Clive, being astounded at their 
own moderation. (The sae gone 24th October 1914.) 


‘CONTEMPORARY. LEGAL LITERATURE. 


In the International Law, Notes on the War, in the Law 
Journal for Oct. 10th, the writer discusses the situation-that is 
raised by conflict between the rights of the belligerent and the 
neutral. For instance the wholesale mining of the North Sea by 
Germany has made it necessary for England also to retaliate and 
the result is great detriment’. to neutral trade. It is notorious 
that North Germany depends to a great extent for its sapplies 
on the port of Rotterdam and that secondly in virtue of the 
Rhine Acts the Dutch are prevented from stopping goods going on 
to Germany by river on through bills, of lading. A neutral 
State is not bound to prevent: its citizens from trading 
with the enemy but if it allows its territories to be made into 
a regular base for supplies’ to the belligerent, it is certainly 
committing a”breach of neutrality. As Holland under her 
treaties is not ina position to: effectively control traffic with 
Germany, England claims the right to detain even conditional 
contraband unless an undertaking is given that it would 
not be permitted to proceed to enemy’s territory. Though 
under ordinary conditions the steps, taken might be considered. 
extreme, the somewhat peculiar conditions of this war justify 
them, Another difficulty has arisen with regard to combatants 
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on board Neutral Vessels. England’s claim to eke off 
German and Austrian reservists from on board American 
Steamers has given rise to protests -from the United States of 
America, Though consideration to neutral trade has put a 
check on the power of the belligerentsto seize neutral vessels 
carrying alien forces except when-they are made into regular 
transport ship, their right to seize individualson board the 
ships seems to be clear. What is more doubtful is whether the 
right extends to capturing:persons who are not enrolled in’ the 
regular forces of the country but are simply proceeding with a 
view to enlist on a call from their Sovereign. There could be 
no question that the belligerents are entitled to search a neutral 
vessel to see if any one belonging to the enemy forces is there. 
A great American jurist remarked of Stowell’s Judgments that 
they always showeda bias in favour of ‘the captor. But the 
Crown seems likely to play areforming part in Prize Law as it 
did centuries ago in the development of English Law. The aboli-' 
tion ofthe old practice of distributing prize money among 
the captors gives it great facility in acting in this direction. 

In the issue of Oct. 17th the writer describes the various ways 
in which England is carrying on an economic war against . 
Germany. A notice has been issued requiring declarations in 
respect of all exports from the United Kingdom as to the ultimate 
destination of the goods and except in case of foodstuffs, a 
‘certificate as to the innocent origin of the goods imported from 
Holland, Italy and the Scandinavian countries. The object is 
absolutely to prevent’ all trade directly or indirectly with 
Germany. Similarly the English Insurance Companies are . pro- 
hibited from honoring or having insurance contracts with Germans 
or German Companies. i 

The fact that the Dutch own the mouth'of the scheldt has 
been causing considerable embarrassment to the allies. They 
have prohibited the carrying of prize vessels by the allies from 
Antwerp into the open sea. -It is to be seen whether they will 
maintain the -same rigid impartiality towards the Germans. _ 

A notice. issued by the Board of Trade draws the atten- 
tion of insurance companies tothe rule that itis illegal for them to 
insure neutral vessels’or goods against capture by Britain.or her 
allies. Though the neutral trader is not. engaged in an illegal 
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traffic by selling contraband, to the enemy for which our civil 
courts could treat the contract: as null and void he is engaged 
in a trade which is against public policy for any English 
person or firm to support or further in any way. English 
Insurance Companies may still-cover neutral cargoes on the sea, 
even when they are destined; “for countries neighbouring to the 
enemy territories provided there i is a warranty free of capture or 
detention by the English or allied forces. (Law Journal 24th Oct. 
1914, Lok 


In the Greenbag for T Mr. Harrison J. Conant des- 
cribes “ the great judicial services” of Lord Mansfield. He is 
according to.the writer the most noteworthyexam ple ofa judge who 
was able to overcome the professional conservatism of the lawyer. 
Mansfield never allowed his respect for precedent to allow justice to 
suffer. He is known as the father‘of English Commercial Law. He 
lived ata time of great Commercial progress and built upa body of 
law adapted to the needs of the.time. He moulded the customs 
of trade into a well-defined practical and just code of law. His 
methods are of peculiar value at, the present moment when new 
economic conditions are presenting peculiarly difficult problems to 
the lawyer and the judge. - He always generalised from the par- 
ticular facts of every case a ‘basic principle founded upon sound 
policy and natural justice. | He was, always ready to recognise 
exceptions when the reason ‘of the rule did not apply and new 
conditions made the application of the old rule unjust. He’ 
subjected all new customs ta strict examination by reference 
to a high ethical standard. ` ‘He: was intolerant of technicalities 
and considered it the duty of thé Court to see that justice was not 
defeated by technicalities. In the, discharge of his duties, he feared 
neither the King nor the press. He wished popularity, he said 
on one occasion but it was ‘that’ ‘popularity which follows, not 
“that which is run after. 


Another writer in the same “Journal gives a bibliographica 1 
introduction to the study of thé Chinese Law. The Chinese 
Law has a long history and.. is highly elaborate. The most 
comprehensive source for the study of modern Chinese Law is 
the Manchu Code promulgated in 1647 under the Emperor 
Shunchi, the first of the late Manchudynasty. It deals with all 
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branches.of law including testamentary law and trusts. The family 
law is of course the most important and distinctive. The criminal 
law. of the Chinese punishes more acts than any other system of 
jurisprudence—in this matter it is the very converse of 
Roman Law. Under the influence of modern. notions, an ad- 
aptation of the Japanese Code now takes the place of indigenous 


criminal law. The Chinese law is distinguished by great respect 


for precedents. The body of law.above referred to consists after 
the manner of Justinian’s Code, of the original laws and the 
latter or supplemental laws and regulations. 


The writer of the international Law notes in the Law Journal 
of October 31, justifies the seizure of the German ships in the 
Suez Canal on the ground that indefinite lying up in neutralised 
waters to evade capture is an abuse of the privileges which 
neutralisation offers to peaceful shipping of the belligerents, 
He compares the procedure to that ,adopted during the. 
American Civil War to prevent a Federal ship by alternately 
putting out to sea afd returning to port’ within 24 hours, 
practically interning a confederate ship which according to the 
then English rule could not ieave the port within 24 hours of the 
belligerent leaving the port. He also notices a recent case which 
decides, no doubt in accordance with precedents that transfer of 
a German ship to an English company in anticipation of war is 
void and that whoever the proprietor of the ship if it flies the 
enemy flag, it is liable to capture, the flag being conclusive 
against the owner. It has also been decided that English 
Companies substantially owned by Germans and doing similar 


business with German Companies abroad whose branches they | 


practically are, are enemy firms within the’ meaning of Prize Rule. 

Mr, William Gretinger traces the varying fortunes of the 
Jawyer’s fee during the Roman Empire how the Cencian 
Law forbade the receipt but having failed to provide a penalty 
became a dead law, how Augustus for a time revived the Cen- 
cian Law attaching penalties for the breach but, how after some. 
time he allowed them, how the later Emperors required that the 
fee should be received only after the case was over, how this system 
of gratuities led to abuse by putting the business of law into the 
hands of freedmen and plebeians who fomented litigation to make 
a living and how to maintain the very purity of the profession itis 


amana an 


166 l THE MADRAS | LAW JOURNAL. [von. XXVII 


necessary to have a fair remuneration paid to counsel. He enu- 
merates the circumstances that may legitimately be taken into 
account in fixing fees. (i) The time and labour required, the 
novelty and difficulty of the points involved (ii) whether the 
appearance in that case might preclude his appearance in other 
cases to his detriment (iii) customary charges of the bar for similar 
service (iv) the amount involved in the controversy (v) the 
contingency or certainty of'com/pensation (vi) whether the client 
is a casual or permanent one, : 





BOOK REVIEWS. 

THE Law pg TO BURDEN OF PROOF By 
T- Narasimhachari, Esq.,.B..A., B. L. of the Madras Pro- ` 
vincial Civil Service, Judicial Branch. 

This little book contains’a concise and well-arranged collec- 
tion of the principles relating ‘to burden of proof. The authori- 
ties bearing on the principles stated are-exhaustively collected in 
the footnotes. The subject is not one on which practitioners’ 
are likely to get much assistance “from the digests and a book 
like this must on this account ‘be all the more welcome. We 
commend this as a useful publication. 


t 





- PROCESS SERVERS MANUAL. By. Daniel Chellappa, 

B. A., B. L., under the supervision of H. Moberly Esq., I.C.S. 
An unpretentious but very useful compilation. The process- 
servers as a rule are drawn from'a class who cannot in the nature 
of things be expected to ascertain for themselves, the duties they 
have to perform by reference to! original authorities. Unlike the 
"Police constable who is carefully taught what his duties are, the 
process-server who is to perform no less important functions is 
left to take care of himself, with what results we know. This 
book will goa great way towards*remedying the defect. Its 
range of usefulness is considerably. enlarged by being translated 
into Tamil and Telugu. We hope: it will soon be translated 
into all the Vernaculars of the Pee En 





THE Law OF TRANSFER IN BRITISH INDIA By. Dr. H.S. 
Gour : Published by Thacker, Spinck & Co., Vol. I. Price Rs. 10.: 

By its exhaustive treatment: ‘of principles, by'its careful 

statement of English law, and- by its accurate summary of the 
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case law as it stands, Dr. Gour’s work on the law of Transfer 
has made itself an indispensable item in every lawyer’s library 
in this country. It is hardly necessary for us therefore, to 
comment on its usefulness or its excellence. That the work 
should have run through. four editions in the short space of 
thirteen years though the volumes have been growing in size 
and with it, naturally in price, is in itself an index of its wide 
popularity. Not that they are too highly priced; for a volume 
of 750 pages on a legal subject so ably dealt with, it could 
certainly not be said that 10 Rs. istoo higha price. One great 
improvement in this edition over the last is the topical index 
_ given at the end of.the volume. The case law has been 
brought thoroughly up to date and in some parts the text too has 
been revised. Though there has been some increase in size as a 
result, there is no corresponding rise in price and all those that 
register their orders now are given the privilege of getting the 
succeeding volumes also at the same price though changed 
conditions might require an alteration in the price. The present 
edition maintains to the full the finish and the get up of the 


last. 


— m 


A Dicest or Civic Law BK. III. Sec. XII To XVII By: 


Edward Jenks, M. A., B.C., L. Published by Butterworth & Co. 
This volume of Jenk’s well-known digest deals with the 


topics of Choses in action, ineffectual alienation of property 


co-ownership and trusteeship. The definition of Choses in action 
is interesting and reminds’ one of the manner. in which torts 
are defined. They are said to include all kinds of incorporeal 
personal property other than (i) rights immediately connected 
with land (ii) right to sue for unliquidated damages (iii) rights 
arising by virtue of trust (iv) rights to shares. in the estates of 
deceased persons (v) and negotiable instruments e. g., debts. 
Copyrights, patents, trade marks, goodwill and shares and stocks 
are dealt with under this heading. Under the heading of ineffec- 
tual alienations, rules against‘fraudulent ali enations and perpetui- 
ties are dealt with. The latter rule is said by the learned compilers 
. to'appiy among other things to covenants to convey, options 
to’ purchase, creation. of charges in future, and of future 
easements but not to mere personal covenants or to contracts for 


é 
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renewal of leases. Co-ownership is dealt with under the usual 
headings of joint ownership; ownership in common and co-par- 
cenership. The volume maintains the reputation of its prodeces- 
sors and is bound to be useful to the legal profession. ~ 


AUTOBIOGRAPHY OF : MR. TACT, THE JUDGE'S SHERIS- 
TADAR, Published by Messrs. P. R. Rama Iyer. 


In the form ofa dialogue betw een a Sheristadar and his friend, 
the writer gives an amusing pictute of a type of official who happily 
with the spread of education and higher ideals is fast disappearing. 
The petty annoyances to which; ‘it is in the power of a Sheristadar ` 
if he is only unscrupulous to inflict upon the legal profession and 
- the litigant public without contravening any provision of law or 
official, propriety are very ‘skilfully delineated in this book. If 
anything, the writer we think, has demonstrated that the powers of 
that office should be in the Hands of a more highly paid 
official at all events that it should not come to a man atithe end 
of a long career of low paid .service but must form the stepping 
stone to higher service. Even to'a highly educated man, a low 
pay after long service and heavy expenses must be enough 
temptation to resort to the methods of the Sheristadar by which 
“he can make up for his small pay- with the additional advantage 
of not being detected. 


1oy 
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CASE NOTED CIVIL PROCEDURE CODE AND LIMITATION 
Act By T. R. Desai B. A, L:L.'B. Vol 1: 


As a handy book of ready. preference, we have no hesit- 
ation in commending the book to the’ profession. The notes are 
brief and are confined to the salient points in each section. 
Nevertheless no case. of importance bearing on the sections seems 
to be omitted. Students are likely to find the book specially 
usetul. Changes made in the new Acts are noted under each section 
and wherever cases have been overruled by changes in the statute 
attention is pointedly drawn to: that, fact. The reasons for the 
change are noted in an appendix, “For the benefit of students 
appearing for law examinations, a special supplement containing | 
examination papers, definitions of: ‘technical terms, leading points 
&c., are given, ee 
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THE PROVINCIAL INSOLVENCY ACT By Mahim Chandra 
Sarkar 19]4 Published by Rai M.C. Sarkar Bahadur and Sons. 

Yet another book from the pen of Mr. Mahim Chandra 
Sarkar, Retired Sub-Judge and author of Civil Procedure, 
Evidence and Specific Relief Acts and as usual with him well 
done. The difference between the insolvency provisions of the 
old C.P.C. and the provisions: of the present act are clearly 
pointed out. As the Indian Act is more or less moulded on the 
English Bankruptcy Acts, reference is given to the corresponding 
provisions of those acts and the English cases that explain them. 
The respectable body of case law that has already grown up 
around the numerous sections of the act is carefully digested. 
The Rules are printed in appendix. We have no doubt that the 
book will be found useful by the profession. 


BENCH AND BAR Diary (1915) Published by Rai M.C. 
Sarkar Bahadur and Sons. 

A nicely bound diary with a lot of useful “information 
pertaining tothe daily routine of lawyers, Court-fees, stamp 
duties, periods of limitation &c. The pages are sufficiently big 
for all ordinary purposes. í 


THE ENFORCEMENT OF LaW By Robert McMurdy. 


This is an address by the President of the Illinois Bar 
Assoctation, Itis an appeal to the Legal profession to devise 
means to put an end to that blot on American civilization viz., 
lynching. He proposes the passing of a uniform law requiring the 
executive in each state to suppress lynching with the strong hand 
of the law. 





SYNOPSIS OF HINDU Law and MAHOMEDAN Law By 
H.C. Sen. B. A., Vakil, Lucknow. 

: We confess we are not in favour of books like these but so long ° 
as their publication cannot be prevented, it is something to have 
accurate ones like the one before us. A curious feature of the 
book, perhaps indicative of the practical importance of the study 
of Mahomedan Law in the province’from which the book comes, 
Mahommedan Law takes up a larger part of the book than ` 
Hindu Law. i 


Che Madras Law Journal. 
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A BILL TO DECLARE THE VALIDITY OF MARRIAGES 
i OF HINDU WOMEN AFTER PUBERTY. 


WHEREAS it is expedient to remove doubts as to the vali- 
dity;of marriages of Hindu women dfter puberty and to declare 
such marriages valid ; It is hereby enacted as follows :— 


1. This Act may be called the Hindu Post- Pabet Manneke 
Act, '191 . 


2. It shall apply to all persons governéd by the Hindu | Pa 
-who are domiciled 'withih the Presidency of Madras. 


8. Notwithstanding any custom or any text or rule of Hindu 
‘Law to the contrary, no marriage of a women governed by the 
Hindu Law, whether performed before or after the commence- 

` ment of this Act, shall be deemed invalid merely on the ground 
that. at the time of the marriage, she had attained puberty. l 


STATEMENT OF OBJECTS AND REASONS. 


Among Brahmans in South India except the Nambudris and 
among certain sections of non-Brahman Hindus the present cus- 
tom is to marry girls before puberty. The general belief among 
them is that the Sastras forbid the marriage ofa girl after pub- 
erty. It is true some Smritis like those of Parasara, Yama and 
Samvarta disapprove of such a marriage and even denounce the 
bridegroom and the bride as well as the guardians of the latter. 
But they do not go so far as to declare that the marriage of a 
girl who has attained puberty is invalid in law or that the 
children born of such a marriage are illegitimate. On the other 
hand, many Smritis of at least equal- sanctity like those of Manu, 
Gautama, Yajnavalkya, Baudhayana and Vasishtha, while en- 

joining on parents and guardians the duty of giving away girls in 
` marriage before puberty, allow them a further period of three 
years within which to do so and provide that after the three years 
they may themselves seek suitable bridegrooms. ‘The well-known 
Smriti of Narada only lays down that the parents of a girl should’ 
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lose no time after puberty'in ı mariying her. The authors of the 
Grihya Sutras, which are of equal authority with the Smritis 
and which are of higher value as evidence of early custom, seem 
to contemplate only post- puberty marriage, for, with trifling 
exceptions, ‘they prescribe cohabitation or physical union between 
the parties on the .fourth night asa part of the Vivaha or 
“marriage sacrament. For. these. and other reasons ‘it is -believ- 
ed by many Hindus that.;post:puberty marriage, so far from 
being forbidden by the Sastras,. ‘has their clear sanction and in 
fact was at one time the. prevalent custom. Some of these 
Hindus would like to marry their girls after puberty, as it might 
enable these to receive education somewhat longer and also 
‘materially diminish the risks of early widowhood. They hope 
besides that, if this reform be firmly established, the condition of 
women in general may become’ better and the qualities of the ` 
race improve in due time. “But the state of the lawon the sub- 
ject is a difficulty in the way of the reform. Some lawvers.think 
that a post-puberty marriage is valid according to Hindu law. 
Among these may be mentioned the late Mr. V. Krishnaswami 
Ayyar, who wrote in 1906: “$ It'is certain that no court of law 
can now declare invalid any . marriage which takes place after 
the puberty of the bride in the ‘highest Hindu caste.” The con- 
trary opinion was held by: Sir T. Muttuswami Ayyar, who 
‘observed in Venkatacharyulu v.: Rangacharyulu, XIV Madras: 
“ It must be remembered ‘that’ the ritual is prescribed foria 
‘minor or a child, for, according'to Hindu Law and custom, a 
Brahmin girl must be married before she attains her maturity and, 
therefore, ata time when she is not ina position to choose. a 
suitable husband -for herself?” ‘In this conflict lof .opinions.as 
well as-of texts there is reason to fear that, if.a post-puberty 
marriage be-challenged in a court-of law, it may be declared in- 
valid and any children born of it rendered illegitimate. Ina 
‘recent pamphlet entitled “ The position of Hindu Social Reform 
Associations ” Sir C. Sankaran Nair has said under the heading 
of Post-Puberty Marriage: “We therefore seek a reform .on 
these national lines and, as we are doubtful whether a marriage 
after puberty will be recognized by courtsof law asa valid“ 
-marriage, we want a measure of permissive legislation to declare 
that, even if marriages take place after puberty among those 
classes who have heen following’ the contrary practice, such 
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marriages’ will not be invalid, but will be treated as legal. and 
valid in courts of law.” It is therefore expedient to declare by 
an enactment of the legislature that no marriage between. Hindus 
shall be deemed invalid by reason merely of the fact that the 
bride had, at the time of the marriage, attained puberty. The 
Bill does this and no more. It is purely permissive and, even, in 
the liberty that it allows, it does not depart from the basic, 
principles of the Hindu marriage sacrameat. And of course it 
does not interfere with the present custom or in any way restrict 
the freedom of those that desire to conform to it. 


V. S. SRINIVASAN, 


NOTES OF ENGLISH CASES. 


Board of Management of Trim Joint District School v. 
Kelly,.(1914) A. C. 667. 


A schoolmaster while engaged in the performance of his 
duties was assaulted by two of his pupils in pursuance of a pre- 
concerted plan and was killed. The mother of the deceased 
applied for compensation under the Workmen’s Compensation 
Act. The question was whether it could be said that the accused 
met his death by accident arising out of and in the course of his 
employment. 


The majority of their Lordships held that he did, but Lords 
Dunedin, Atkinson and Parker dissented. ` 


In this case, the Lord Chancellor explains the principle of 
the Act to be one more akin to insurance at the expense, of the 
employer of the workman against accidents arising outof andin 
the course of his employment than. to the imposition on the 
employer of liability for anything which he might #edsobADiy 
have foreseen and prevented. 

The majority held that the term accident was used 
not in any special sense but in its popular sense which was wide 
enough to recover the act of the pupils. 

The minority were of opinion that the injury was. not by 
accident but by design“and therefore did not come within the 
Act. : ` 
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Lloyd v. Powell Dufferin Steam Coal Company, (1914) 
A. C. 733. A A a ght e ” 


‘Tn this case their badi held that statements made, by 
a deceased person to the efteċt that a child was his and that he 
intended to marry the mother "before the child was born is 
admissible both on the issue of . paternity and on the issue of 
dependency (the case being one under the Workmen’s Compen- 
sation Act) as evidence of the state of mind of the deceased in 
relation to the child. An illegitimate child may be a dependant 
within the meaning of the Act. a 


“British Electric Ballway Company v. Yidlet Gentile. (1914) 
A. C. 1034. 


The Families Competantion Ack of British Columbia which 
` is practically the same as Lord Campbell’s Act provides like the 
latter that actions thereunder should be commenced within 12 
months of the death of the deceased. The question was, whether 
this period was cut down by a special clause in the Consolidated 
Railways Act (which applied to,. the deceased) that suits for 
indemnity for any damage ‘or injury sustained by reason of the 
Tramway or Railway should be brought within 6 months of the 
damage. Their Lordships hold that it was not. Though the 
right’ of the family was derivative in the sense that no action 
would lie unless the deceased. had at the time of his death a cause 
of.action, the right was quite an independent right in other respects 
and limitation commenced only from hisdeath. Their Lordships 
mention release and limitation among circumstances that will 
prevent the accrual of a cause of action in favour of the family. 


c Norton v. Lord Ashburton, (1914) A. C. 932. 


“Ta this case their Lordships authoritatively lay down that 
Derry v. Peek 1, does not preclude actions for compensation for 
loss arising fon misrepresentation made in breach of a special 

duty imposed by the Court by reason of the fiduciary relation 
` existing between the parties e. G+ solicitor and client as in this 


1. (1889) 14 App.'Cases. 387. 
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case though, actual fraud is negatived. The mere fact that 
fraud is alleged but not proved or is found against isnot ground 
for-refusing relief on the footing of the other allegations in the 
plaint which set forth an actionable breach of duty. 


Though the action is laid in fraud, the Court may give 
leave to amend when the action, it is found should have been 
for negligence. ees i 


When the Court of'it first instance which had the witness- 
es before comes to the conclusion that no fraud is made out, 
itisa rash proceeding on the part of the appellate Court to 
interfere with that finding and find fraud. 


It is the duty of a solicitor when in any particular transac- 
tion his private interest comes into conflict with that of his client 
to decline to act professionally for him and insist upon his 
employing another solicitor. 


eres ont 


In re Mayne : Stanham v. Woods, 1914 2 Ch. 115, 


Will—Construction—Bequest of securities “Standing in my name’- 
Foreign Government bonds to bearer— Whether included in the bequest. 

Testatrix made a bequest of “all the stocks, shares, deben- 
tures, debenture stock and other securities which shall be standing 
in my name at my decease” to Paul Woods. The testatrix died 
being entitled to two Japanese Government bearer bonds; the 
bonds were purchased at the instance of the testatrix by her Bank. 
They were kept by the Bank and entered in a book kept by the 
bank for entering securities lodged by the customs for safe cus- 
tody, They were kept in an envelope with the name of the testa- 
trix on it. f ; 

Held the bearer bonds do not pass by the bequest. They 
are not securities standing in the name of the testator, 





Inre Coruption Vaughan v. Smith, 19142 Ch. 119. 

Will—Consiruction—Specific legacy bequeathed as “asa general 
not as a specific legaty’—Abatément. ` 

A testator gave among other legacies a specific legacy of 
stock, bonds and shares as “general and not specific legacy.” 
The estate was insufficient to pay the legacies in full, Held, the 


174 THE MADRAS LAW JOURNAL. Hyon. XXVII 


above mentioned legacy’ must han with general legacies and must 
be taken at its value at the- expiration of a year after the testators 
death; and the legatee is not entitled to income at the interval. 


4 | raman ee 


English v: Cliff, 1914, 2 Ch. 376. 


. Perpetuities—Settlement—Trust to arise “at the expiration of 
twenty one years ” from the date of settlement. —, 

The settlor, by a settlement dated 13th May 1892 assured 
a freehold estate to the trustees and directed that they should 
stand possessed of the said’ hereditaments during the term of 
twenty one years from the date thereof upon trust to pay the 
rents and profits in the manner, therein mentioned and it was 
thereby declared that “the said trustees or trustee shall, at the 
expiration of the said term of, twenty one years, sell the said 
hereditaments and premises hereby conveyed” and stand pos- 
sessed of the sale proceeds upon.certain trusts therein declared. 
In pursuance of the trust for sale, the original trustee, put up. 
the property for sale by auction on the 20th June 1913 whem the 
defendant purchased the same,” The trustees brought this action 
for specific performance against: the defendant who refused to 
complete the purchase on the ground that the trust for sale was 
void as infringing the rule against perpetuity. 

Held, the limit laid down by the rule against perpetuity 
must, where there are no life. or; lives in being to be taken into 
account arise not later than twenty one years from the date of 
its creation. “ The only seiisible view to be taken of such a li- 
mitation, as in the present casé, is that the term determi nes and 
the trust arises at the very same moment of time and if looked 
at in that way it is impossible to say thatthe trust arises ata 
later priod than that allowed by law ;” and the trust for sale is 
consequently not void. ; ae” 





In re Harris : Davis v. “Harris, 1914 2 Ch. 395. 


Administration—Emecutor’s Pe of retainer—Breach of trust in 
by tesiator—One of the executors concurring in the breach—Debt 
resulting from—Another executor, appointed trustee after death—Ad- 
ministration of Estates Act (Hinde Palmer’ s Att) 1869—Right of retainer 
against speciality creditors. >" | K 
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The testator and one of the executors under his will 
were trustees of a settlement and the testator as such trustee 
committed a breach of trust in which the executor concurred 
whereby loss was caused to the beneficial estate. After the 
testator’s death, the plaintiff, the other executor under the 
testator’s will was appointed trustee of the settlement with the 
other executor who continued to be trustee. The plaintiff took 
out a summons to determine the right of retainer of the execu- 
tors for the loss caused to the beneficial estate by the breach of 
trust as against specialty and simple contract creditors., | 


Held. As regards the executor who concurred in the 
breach.of trust, he would be debarred from suing the testator in 
his life time or any of his legal representatives after his death, 
for damages occasioned by the joint test. The right of retainer 
is personal to the trustee ; and the beneficiaries cannot be in a 
better position than. the trustee. So the executor can have 
no right of retainer for the breach of trust. 


The plaintiff though he was appointed trustee of the settle- 
ment after ‘the testasor’s death is entitled to retain for the loss 
caused'to the beneficial estate. 


In re Barret 1 followed. 


After Hinde Palmer’s Act, the right of retainer is available 
equally against specialty and simple contract creditors, 





In re British Red Cross Balkan Fund British Red Cross 
Society v. Johnson 1914 2 Ch. 419, 


Trust—Resuliing trust—Subscriptions raised for a particular 
purpose—Fund collected not exhausted —Right’ of subscribers for 
return of inexpended balance—Rule in Clayton’s case— Applicability of. 

Large sums were subscribed from time to time for assisting 
the sick and wounded in the Balkhan War; and the fund was duly 
applied from time to time for the objects contemplated. 

At the end of the war, there’ was an unexpended balance 
left, which admittedly belonged to some or all of the subscribers 
by way of resulting trust, Ona question raised as to which of 
the subscribers were entitled to return of the balance and in 
what proportion. 





1. 48 Ch. b. 70. 
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Held. The rule in Clayton’s Case 1 as re-stated by Lord 
Halsbury L. Ci in The Mecca 2 that “ where an account is kept 
between the patties as a-banking account, there is no room for 
any other appropriation than that which, arises from the order in 
which, the receipts and payments take place.and are carried 
into the account. Presumably it is the sum first paid in that is 
first drawn out, It is the first item on the debit side of the 
account, that is discharged or reduced by the first item on the 
credit side; the appropriation’ is made by the very act of setting 
the two items against each’ ‘other ” is a mere rule of evidence and ° 
not an invariable rule of law. In the present case,. the rule 
is inapplicable ; and the balance belongs to all the subscribers in 
„proportion to their subscriptions. 


my 


CONTEMPORARY LEGAL LITERATURE. 


“The Crown, the Public and the Individual” is the title of a 
earned article in the Juridical Review for September in which 
the writer deals comprehensively with the privileges of the Crown 
ina conflict with the rights of the individual or the public, 
Where the prerogative of the Crown i is involved the Crown is not 
bound unless it is tortious to press the Crown’s claim or it is 
bound by some Act of Parliament eo nomine or by necessary 
implication. The principal rights of the Crown which are — 
entitled to precedence over ‘the rights of the public or the 
individual are rights connected with (1) ownership (2) 
occupation (3) user of property (4) a freedom from the interference 
of local authorities (5) the right to shield its deliberations from 
the gaze of others. The Crown will be bound though not 
expressly named where the statutes declare certain things to be 
against reason or public policy or to be in advancement of justice 
or purport to deal with the fundamentals, of religion or morality 
or the express concurrence of the Crown is set out. 

Where the construction of a statute is doubtful, the con- 
struction most favourable to the Crown will be adopted. In the 
construction of taxing statutes however a contrary rule is generally 
adopted. The Crown is not „bound by any coercive statutes, or 





1. 1 Mer. 572,608, D4. @ (1897) A. 0. 286, 290, 
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proceedings nor by indifferent statutes. ~ The.Crown may take 
advantage of all Acts relating-to legal procedure -but is not bound: 
by them nor by: Acts cutting down remedies.“ For: instance’an’ 
act taking away the ee to a certiorari was held ı not to pe the 
<- Crown. `> ne à a ` 
eo- -Another article of interest | in that eeu deals with ‘ equity.” 
The writer says that notwithstanding the- fascination that pure 
équity has for the young lawyer; as one grows -older in the pro- 
fession, the conviction is ‘borne-in upon him that there is‘more 
probability of justice being- done by impartial-administration of 
even unjust but certain laws than by a Judge dealing with the 
ĉase according to his own ‘conceptions of right and ‘wrong. Ac- 
cording to Domat, the true function of equity is this 
If the hardness ‘or the rigour of the law ‘is not an 
essential ‘element ‘of its jaral ‘character “and is not inseparable 
froin its application, equity prefers the more moderate interpre- 
tation, Equity may also be legitimately resorted to, to supply the 
deficiencies of law. . . 

‘In the Law Quarterly re review ‘for July. and ‘October, Profes- 
sor Harrison Moore discusses the justification for the prevalent 
notion that public authorities are liable for misfeasance and not 
for nonfeasance. The difference between the. two cases is accord- 
ing to him due to the fact that . at common ‘law nonfeasance 
did not ordinarily give rise toa cause of action while misfeas- 
ance or malfeasance did and the rule that public authorities are 
liable for the one and not for the other only emphasises this fact. 
But a public authority cannot plead exemption under cover of 
the rule if it has constructed an artificial work and does not” 
take the proper precautions nor does,the rule exempt it from 
the ordinary duties of an owner of property where it is one, 
Nor has the rule any application where the public authorities are 
engaged in a business only in substitution of ‘private enterprise 
and the ordinary law of tort imposes liability in case of omission 
if the defaulting party. were a_private person. The principal 
meaning of the rule is that a party will not be entitled to sue for 
damages because ‘a public body does not perform the duty 
imposed upon it merely because an indictment will lie for the 
breach of the duty, when the duty is one ` cast upon it not: in 
return for some franchise or privilege but without any return,” for 
the benefit of the public. - < 
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Lotd Sumner’s Judgment in Ibrahim v. The King 1, has 
led ‘Mr. Ernest Williams: to discuss the advisability of 
legislature pointing out Specifically the circumstances under 
which confessions. might be “used. Though the writer appre- 
hends some danger to the’ accused from such a course; 
somewhat akin to that from: opération of the Criminal Evidence 
Act permitting the accused to-giye evidence having regard to the 
failure of the terrifying predictions of Bestas to the 'effect of 
questioing the accused, he does not believe that it is likely to 
be as serious as some people, Bpprenead: 


Mr. Wyndham Bewes | „questions the correctness of the, 
Judgment in Velasquey `v. Inland Revenue Commissioners 
denying locality to debts.: “He thinks that their locus is 
where a suit upon them can ordinarily be brought. He points 
out that debts are recognised to have"a locus for purpores of 
probate proceedings. 


“ The Legal and Political : unity of the empire ” is the sub: 
ject of an address by Mr. J. H. Morgan. The credit of 
bringing about legal unity ‘within the empire belongs to 
the Privy Council. As. all the early Charters to colonies 
contained a clause reserving the ‘supreme jurisdiction of the 
"King and required the law to be not repugnant to the laws of 
. England, the Privy Council exercised a healthy check as an 
.-appellate authority by declaring statutes to be ultra vires and 
_ laying down the right law. The High Court also was active in 
doing justice ‘beyond the seas: Chancery dealt with matters 
- overseas by claiming jurisdiction to act in personam. The 
King’s Bench claimed „authority to deal with the wrongs 
committed ‘abroad by a fiction às to Venue, The colonies were 
treated as only extensions - “of the counties of Middlesex, 
York and so forth. The writ of habeas corpus can be issued to 
any portion of the Kings dominions where it cannot be had from. 
the local Courts and even “where. it can be had there is the right of 
appeal. The tendency of the’ colonies to cut down the right of 
appeal is likely to affect the position of the Privy Council as 
a Court of appeal. But it is having extended usefulness in, other. 
directions, as the interpreter of ‘constitutions. 


1. (1914). O. 599. 
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` Mr. J. B. Edwards discusses'the -effect of a certificate of 
naturalisgtion as a British subject.” He controverts the position 
. that naturalised subjects have the rights and privileges of 
British: subjects only within the united’ Kingdom. - He ‘thinks 
‘that though ‘outside the United Kingdom they may not be 
entitled to the privileges of natural born British -subjects the 
position is not that of an alien, that they are entitled to all the - 
privileges of British subjects except in so far asa distinction is 
made between a natural born British Subject and a naturalised 
"British Subject. Incidentally he discusses the status of the 
children of such naturalised subjects and thinks that if they are 
‘born outside the allegiance, in their father’s place of origin, 
they cannot have the status of natural born subjects. i 
Mr. Gadsby, John gives some valuable notes on the . 

. Japanese criminal. Procedure. The peculiarity of the Japanese 
procedure is the secret preliminary examination where the 
‘accused is not permitted the services of counsel. The value 
of evidence is determined in the free exercise of the discretion 
of the Judges. Under certain circumstances, trials may be re- 
opened at the instance of the relatives after the death of the 
accused. The era of great Righteousness (Taisho) as the present 
regime is called is contemplating further improvements in the 
rules of procedure enacted in the era of: ne or enlightened 
Government of the late Mikado, ot 


Professor Randall discusses the position of Bartalis as 

a jurist. He considers him the father of private International 

Jaw. He elaborated the doctrine of the personality of law t. e., 

‘ the rule that, in matters personal (status and capacity) the citizen 

carried with him thelaw. He belonged to an rin practi- 
cal school. ' 


In the Canadian Law Times for September, Mr. Silas Alward 
„gives an account of the contributions of the English Justinian 
(Edward I) to the development of law. He remodelled the courts 
_by substituting for the itinerant Aula Regis, the Kings’ Court in 
„its 3 divisions King’s Bench, Common Pleas and Exchequer. He 
started the system of Assizes. By his statute of Westminister, 
“he codified the laws then prevalent with suitable modifications, 
His statute of Winchester organised a system for the preservation 
of peace and the apprehension of offenders. The ordinance for the 
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“Government of the‘City of'London is no.less remarkable; The 
‘writ of Quo Warranto drafted by his great Lord Chancellor Robert 
Burnell was passed into law in the 18th year of his reign. “The. 
absurd uses to which this writ was sometimes put is illustratrated 
by Henry VIII's issue of it against St. Thomas Beckett for usur- 
ping the title of saint and a-formal declaration that he was not a 
- saint and that people should. not esteem him as such. He was the 
founder of the first free. parliameiit. which was the model Parlia- 
ment for-long time. The publication of Year Books began in the 
twentieth year of his reign.. . The term “common law” came into’ 
use during this .time. e ik 
BOOK REVIEWS. 
THE PROVINCIAL INSOLVENCY Act By Mahim Chandra 
Sarkar 1914 Published by Rai M. C. Sarkar Bahadur and Sons. 


Yet. another book- froin’ the pen of Mr. Mahim Chandra 
Sarkar, Retired Sub-Judge ‘and author’ of Civil: Procedure, 
Evidence and Specific Relief:Acts and as usual with him well 
done. The difference between” „the insolvency provisions of the 
old C.P.C. and the provisions of the present act are clearly 
pointed out. As the Indian Act is more or less moulded on'the 
English Bankruptcy Acts, reference is given to the corresponding 
-provisions of those acts and the.English cases that explain'‘them. 
‘The respectable body of--casé law that~has ‘already grown up 
around the numerous sections ofthe act is carefully digested. 
The Rules are printed in appendix. We have no doubt that the 
book will be found useful by the profession. ; 





BENCH AND BAR ‘Diary. (1913) Published by Rai M.C, 
Sarkar Bahadur.and Sons. z eoni MA: 


A nicely bound diary ‘with a lot of useful information 
“pertaining tothe daily- routine “of lawyers, Court-fees, stamp 
:duties, periods of limitation &e.:: - The pages are sufficiently. big 
-for-all ordinary purposes. ~ .: “y E Sie 
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THE ENFORCEMENT OF Law By Robert, McMurdy. 
"This is an address by the President of the Illinois Bar 
Association. Itis an appeal to the Legal profession to devise 
means to put an end to that blot on American civilization vis., 
lynching. He proposes the passing of a uniform law requiring the 
executive in each state to suppress lynching with the strong hand 
of the law. 


“ Synopsis oF HINDU Law and MAHOMEDAN Law By 
H.C. Sen, B. A., Vakil, Lucknow. 


¢ We confess we are not in favour of books like these but so long 
as their publication cannot be prevented, it is something to have 
accurate ones like the one before us. A curious feature of the 
book; perhaps indicative of the practical importance of the study 
of Mahomedan Law in the province from which the book comes 
Mahommedan Law takes oP a larger part of the book than 
Hindu Law. : 
co 


nt 


THE DOCTRINE OF CONSIDERATION (treated historically 
and comparatively) by Pherozeshah N. Daruvala LLD. (Lond.) 
Bar-at-law, Advocate, Bombay, published by Butterworth and 
ae (India) Ltd.. 1914. Price Rs. 15 net, . 


Looking at the work from the point of view of the student 
of comparative law, the Hon’ble Mr. Justice Beaman, in an 
appreciative ‘Foreword’, describes the book as ‘unique’ and ob- 
serves that it is not too much to say that the subject has never 
yet been so thoroughly exhausted. We may be permitted to say 
‘that in many respects the praise is well deserved. We do not 
pretend to a sufficient knowledge of the innumerable systems of 
‘law dealt with in the comparative section to be able to form a 
full estimate of the merits of this portion of the. work; but that 
need not prevent us frorn appreciating - the high purpose of the 
author, the extent of his labours and the utility of the work, 
Jn so far as it deals critically and comparatively with the law as 
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it now stands in’ England, i in İndia and in the United States, the 
book i is bound to be useful ` ‘even ‘to the average busy practitioner. 


The second chapter | deals: ‘at length with the history of the 
doctrine ` of consideration, in the English law. Itis of course 
not untrodden ground, ‘but : ‘the author has done a “valuable 
‘service in bringing ‘together’ in a form so easily accessible 
to the Indian reader, the materials made available by more than 
half a century of historical’ research and criticism. The nume- 
rous extracts from the Year Books and other early authorities 
calculated to give a clear. idea of the development of the, forms 
of action and the results of the conflict of. jurisdiction “between 
‘the King’s Courts and ‘the’ Ecclesiastical Courts and again 
. between the Courts of: ‘Common Law and Courts of Equity, 
constitute a special feature: of the book. . As to ‘the: précise 
extent to which the indigénous and the Roman systems have, 
respectively contributed to the doctrine of consideration as. at 
present obtaining in the English Law, we shall not presume to ` 
dogmatise where eminent: authorities differ. The atithor refers 
to the views of many of ‘them and we may well await further 
light before accepting any conclusion as final. Chapter III is 
devoted to a study of the doctrine as prevailing in England at, © 
the present day. The law i is stated in the form of a number of 
‘rules, the text of the book being arranged as a commentary, both ` 
critical and historcial, on the” rules thus stated. From chIV 
‘begins what may be called the comparative portion of the ` work, 
Chapters IV to VI deal with, the law on the subject as obtaining. 
in British India, some of the English colonies and the United 
States respectively.. Chapters VII to XII relate to the several” 
Romanic systems distinguished by the doctrine of ‘causa’ as . 
‘understood in the Roman Jaw: ‘Under this group come the Scotch 
and the Roman- Dutch laws, the laws of France, Italy, Belgium, 
Spain and Portugal and many of the South American States. 
“Ch. XII ‘to XIX bring together several systems of law, such as 
those of Germany, Japan,. Austria, Russia and the Ottoman 
Empire ‘and the ancient Jewish and Babylonian laws under 
which mere offer and acceptance are said to be sufficient to 
create a binding contract and. there is nothing corresponding to 
‘the English doctrine of consideration or the French doctrine of 
cause. In evéry one of ‘these chapters, the law under each 


é 
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system is stated in the form of a aumbér of rules expanded and 

explained by the text and in appropriate: places attention’ ‘is. 
drawn tothe difference between the rules of the English. law 
and the rules under the foreign system, A portion of each 

chapter is devoted to a short examination of the bearing of the 

theory of consideration on the Law of Property. The Biblio- 

graphy and the comparative tables at the end greatly add to the 

usefulness of the work. Needless to say, the get up of the 

book leaves nothing to be desired.. 


“THE Law oF MORTGAGE IN INDIA. By Dr. Rash Behary 
Ghose, M. A:; D.L. Vol. II, Fourth Edition (1914) Published by 
Thacker Spinck & Co., 


ie 


This is the second volume of Dr. Ghose’s well-known work 
ón the Law of Mortgage in India. It contains the relevant 
portions of the Transfer of Property Act and the Civil Procedure 
Code with notes which are brought up to date. Dr. Ghose’s 
work is too well-known to require any commendation from us. 
The get up of the book is excellent. 


a 





Prize Court “PRACTICE & PROCEDURE By R. J. 
Wickham Hurd L.L.B, (1914). 


< This is a brief nevertheless lucid account of the practice and 
procedure of Prize Courts. The subject has emerged from 
oblivion in consequence of the present war and there is a real 
need for a book of the kind. 





STUDENTS’ GUIDE TO THE LAW OF EVIDENCE IN INDIA. 
(1914) By Aleu Kinnney, Published by Messrs. Thacker Spinck 
& Co. 


Prepared after the manner of Fraser on Torts, this book is 
likely to be found useful by students. The subject is carefully - 
analysed. We have no hesitation in recommending it to the 
student population especially as it is not likely to supersede the 
bigger text-books but will only be useful as an aid to memory, 


Aa ki 
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’ THE SOLICITOR’S CrErK. By Mr. Charles: Jones. Sixth. 
Edition revised and enlarged. Published by Effingham Wilsan, 
Donon: 


The object of the author was to sauce a ‘thoroughly prac-_ 
_ tical haridbook for the every day use of solicitor’s clerks. While 
not neglecting to set out clearly and distinctly the leading princi- 
ples of law governing the various subjects dealt with the author 
has given just those little details’ of practice which escape notice 
in the large Standard text-books. Chapters Ito IV deal with 
Magisterial Law and Practice, Chapters V and VI with licensing | 
Law and Practice Chapter, VII with affiliation proceedings Chaps 
VIII with’ as sisting a debtor tol: prepare his statement of affairs 
in’ Bankruptcy, Chapter KI -with Solicitor’s: Book-keeping and 
- XII, XIII with keeping Trust: accounts. A glossary of legal 
maximsis given at the end.’ [The End]. The book is sure to bẹ 
found’ useful not only by. the, Solicitor’s clerks for whom it ig, 
_ meant but also by others i in whose line of business, that sort. of 
work nee T NG 3 ; m 


Tis i 
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NOTES OF INDIAN CASES. 
Nabin Chandra Tripati v. Prankrishna De, ILL.R., 41 C. 108. 

It is to be regretted that on a point | of procedure frequently aris- 
ing before the courts there should be a never ending conflict 
of Judicial opinion. Under the old code, the existence of S, 564 
made the case for the recognition of inherent powers of remand 
somewhat difficult; and courts differed not merely as to the exist- 
ence of such powers, but as to whéther a remand outside the 
provisions of Š, 562 was only an irregularity or an illegality and 
if the latter, it can be cured by consent of parties (see for instance 
L L. R, 28 M. 437). The new Code does not reproduce S; 564, 
but the learned Judges in this case hold that having regard to 
the arrangement of the Code, this’ makes no difference i in the 
law. It cannot of course be said that the present code recog- 
nises the existence of an inherent power to remand (though its 
policy i is in favour of the’ recognition of inherent powers generally) 
but we are unable to agree with the learned Judges that there i is 
anything i in the scheme of the new Code which can be consider- 
ed to ‘take away’ such inherent power, if it otherwise existed. We 
are inclined to think that the balance of reason and convenience 
alike is in favour of recognising such a power (as held in Bohra 
Bibi v. Zobida Khatun!, Gora Chand v. Basanta?» Rani Dassi v. 
Ashutosh Roy’, Kuppelan v, Kunjuwallit, Vemula Jamhalayya v. 
Iskala Rajamma 5 though courts ought not to. exercise it except 
when it is necessary to ensure a proper trial of the case.- The 
decision of the Bombay High Court in Narottam v. Mohan Lal 8 
is consistent with this view. : eS 





Debnarayan Dutt v. .Chunilal Ghose. .I..L.-R., 41 C. 137, 
Much as we sympathise withthe revulsion from the extreme 
technicality of the rule in Tweddle v. Atkinson, we are not sure if 
the decision in this case has not gone too far. A debtor transfer- 
ring all his property: to a third person provides by the sale deed 

1. (1910) 12 O-L.d. 361. 2. (1911) 15 C.L J. 258, 


g, (1910) 150. L. 5.810. +4. (1911) 1 MAW.N, 199: 
6; (1932) M.W.N, 1000, - 6. (1919) 14 Bom, L.R; 1154, 
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Chee 4 
(which is gara) Ti ihi kendi sheild pay y off tlie debt which 
is specified i in the sale deed and the vendee subsequently acknow- 
ledged and accepted this liability to the creditor. Asa question of 
fact, the courts find that there was no ‘novation’ and the only way 
they consider the case is ‘whether or not the creditor ts entitled to 
sue the vendee on the registered sale deed. That, looking at the 
matter ‘broadly’ ‘an obligation was undertaken by the vendee for 
the benefit of the creditor’ few willdoubt. Whether in the nature 
of a trust or otherwise, such obligation i is enforceable by the creditor 
may also be conceded—though the proposition ‘is not beyond 
doubt (cf. Abdulla Beary v: Mammalai Beary) where however >. 
there appears to have been: no acceptance or communica- ` 
tiori as between the vendee and the creditor Siva Subramanya v. 
Gnana Summanda 2 Ragunathachariar v. Sadagopachariar 8 
where many of the earlier cases are referred toand Iswaram Pillay 
V: Taregan 4 where the present case itself is discussed. 
But it ig a long stepfrom this to the conclusion that the creditor's 
claim to be repaid by the debtor’s vendee is one on the instrument 
of sale and is a claim for compensation for breach of contract in 
writing registered, within the meaning of Art. 116 of the limitation 
Act. Reference may. be made in this connection to the decision of 
the Judicial Committée in Jamna Das v. Rumtutar Pande 5 © 
‘though the question there was’ not the same as here, i É l 





-Mahableshyar Krishnappa v. Ramachandra Mangesh -I.L:R:, 

38 B, 94. ‘Complaints. are not-unknown as to: the needless’ prolixity 
of-some recent judgments but learned judges err at least as often, 
-onithe side of-baldness and brevity;.and in view.of the points-ari- 
‘sing in this case, the judgment ‘leaves much to be desired. The 
questions arose in connection with the validity ofan alienation by 
a-manager of property belonging-to certain infants and of the 
applicability of Art.44 of the Limitation Act to asuit by the infants ` 
‘after attaining majority to recover: possession from the alienee, 
Judging from the extract from the mukthiarnama set out on p. 96 
-of the report, it is difficult to find in it anything like the appoint: 
-ment of a: legal guardian, - Reference i is made by the learried 





1. (1910) 7 M.L. T. 876. 2.! (1911) 21 M.D. J. 356, 


8, 3. (1911) 21 M.L.J. 988. ` C 4) (1914)26 M. L, J. 127, 
56. (1911) L L, R. 34 A. 63, 
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judges to a somewhat’ similar document considered by the ‘Judi- 
cial Committee in Rajlukee Debia’s case1 but the point 
there was whether the Hibbanama constituted a gift 
of the properties in favour of the widows or merely provided a 
‘species of trust for management’ and no question.of ‘guardian- 
ship’ arose. It is next pointed out that considerations of practi- 
cal convenience are in favour of upholding arrangements made 
by the father or senior member in a family for management during 
the minority of the members (in the event of his death). But 
assuming this to be so (cf. however Kanakasabhai v. Ponnu- 
sami? it is not every arrangement for management’ of 
an estate during the minority of its owners that will 
make the manager a ‘guardian’ within the meaning of Art. 44. At 
best he may be what is loosely termed a ‘ defacto’ guardian and 
whatever may be his power of binding the estate by his acts (ag 
to which it is sometimes said there is a difference between Hindu 
and Mahomedans), it may now be taken as settled that Art, 44 
won’t apply to alienations made by such a’ person Matadin v: 
Ahmad Ali 8. In the present case, the manager is given the same 
powers of management during Krishnappa’ s lifetime as after his 
death ; ; it cannot be said that he was constituted ‘guardian of the 
minors even during their father’s lifetime. 


A further question was raised as to the applicability of Art, 
44 to suits for possession, but the Judgment contains;no referencg 
to this point, though it cannot be said that the authorities, on; ; the 
point are uniform, e 


The learned Judges also ii it dowi aka as-an obvious 
and indisputable conclusion) that. if the eldest of the minors 
allows more than 3 years to elapse after attaining majority be- 
fore suing to set aside the alienation, a suit by the younger 
brother, even if a minor at date.of suit, would likewise be barred; 
by the operation of section 7 of the. Limitation Act. . The samé 
view was no doubt taken by a Full Bench of the Madras High 
Court in Doraisami v. Nondisami + (which we observe in passing 
has not even yet appeared in the authorised reports) but there is 
no reference to this case in the Bombay Judgment and one does 
not gather froma perusal of the judgment that attention was at 
all directed to the he question whether in view of the language 


- 





1. (1869) 18 M. LA. A. 209. 2. (1918) 21 I. C, 848. - 
3 (1911) I LR. 34 A. 213. 4. (1919) 25 M. L. J. 406 F., B. 
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of :the 3rd column of Art.44. S. 7 (old S. 8) can apply to 
suits referred to in that Article—a*point on which the.two learn- 
ed Judges (Rahim and Sundara Aiyer JJ.) who first beard the 
Madras case differed (Sec. 21 M.L.J, R. 1041-) With all respect 
tothe learned Judges who sat on the Full Bench, the point 
seems to us open for fuller discussion. 


TB ee oy 





Dholka Town Municipalityv. Patel Desaibhai I. L.R. 38 B. 116 

The decision in this case may be right if the District Munici- 
palities Act. of Bombay not merely invested the municipality with 
authority. to-spend moneys on repair of drainage works of the 
kind in question but imposed upon it an obligation to do so. 
The execution of municipal works by Government often gives 
rise to anomalous situations whenever the question of. liability 
for misfeasance arises, for it will be hard to treat, the Government 
as being merely the agent of the municipality i in the construction 
of the work that is ultimately „handed over to the. ‘latter. The 
liability in the present case was, alleged with reference to the 
omission of the municipality to “maintain the work in proper 
condition. It is not clear from the ‘Judgment whether the learn- 
ed Judges regard it as a case of misfeasance or nonfeasance, but 
they lay down the broad rule that the ‘exemption from liability 
of local bodies on the ground of nonféasance is confined to 
neglect of highways’. . We venttre to doubt the correctness 
of this limitation of-the rule. In ‘the Pictou case 2 as well 
as in Municipal Council of Sydney v. Bourkél the Judicial 
Committee clearly indicate that some of-the observations in the 
Bathurst case ® went too far in the direction of upholding liability 
and-point out that the decision in that case—-which arose out of _ 
the subsidence of a highway caused by a municipal drain—rested 
on, the ground that-the conduct of the municipality was not mere 
nonfeasance. but misfeasance, - >o boas 


} 
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E L. R. 1895 A Gas. st 9, L, R, 1893 A. O 524. 
3 (1878) D. R. 4A. C. 256. - 
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NOTES OF INDIAN CASES, .. f 

Subrao Mangesh v. Mahadevi, I. L. R. 38 B. 105, Muthusami 
Chetti v. Chinnammall, 26 M. L. J. 517. 

These two decisions are directly in conflict and the Bni 
decision seems to us open to question. As it is, the law prevail- 
ing in different parts of India in respect of the availability 
of joint family properties for the discharge of debts, is not 
without its anomalies avd uncertainties and it is scarcely 
desirable to add to them. It is true that certain expressions 
occur in the Judgment of the Privy Council in Suraj Bunsi Koer’s 
case! which, if the principle of the decision is not kept in view, are 
capable of being so interpreted as to lead to anomalous results, but 
such interpretation will hardly do justice to that Board. For 
instance, their Lordships say “ the execution proceedings, under 
which the mouza had been attached and ordered to be sold had gone 
so far as to constitute in favour of the judgment-creditor a valid 
charge upon the land * # * * which could not be defeated by. (the 
judgment-debtor’s) death before the actual sale;” and in another 
part of the judgment they refer to ‘sufficient proceedings’ being 
taken by the creditor during the member’s lifetime. The learned 
Judges of the Bombay High Court understand these expressions 
as making the creditor’s remedy depend not merely upon an attach- 
ment effected during the member’s lifetime but upon the extent 
to which further proceedings in execution had been carried; and 
they seek to interpret the decision in the light of the observations 
in Moti Lal v. Karrabuldin 2. In the particular case the attach- 
ment was one obtained before judgment, but the decision is not 
based on this ground and the reasoning will equally apply to an 
attachment made after decree. 

We regret to observe that beyond reproducing the language 
of the Privy Council judgment, the learned Judges do not examine 
on what ‘principle the charge in favour of the judgment-cteditor 
is recognised nor indicate what stage of execution proceedings will, 
in their opinion, suffice to create a charge. If the expression is 
to be literally understood or the question decided with reference 
to Moti Lal y. Karrabuldin, 3 we are aware of no stage in execu- 
tion proceedings which can have that effect. An order for sale 
(following upon an attachment)—as in Suraj Bunsi Koer’s case— 


1. (1879) I. L. R. 5 C. 148. 2. (1897) I-L. R. 25 C. 179. 
3. (1897) I. L. R. 25 O. 179. 
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can on no paek have the effect of creating an interest in or 
charge in favour of the judgment- creditor Raghunath Das v. 
Sundar Das 1, As pointed out in Sankaralinga Reddi v. 
Kandasami 8, the charge referred to by their Lordships 
must be the right which the attaching creditor acquires 
to have the attached property -applied in satisfaction of 
his debt (whether wholly or :by way of rateable distribution) — 
(compare also 23 A. 467) ; otherwise the decision can never be 
given effect to. And the principle on which the charge is recognis- 
ed must be, as suggested. in B. Krishna Rao v. Lakshmana 
Shambhogue 8 Bithal Das ;v. Nand Kishoret Pearilal Singh-v. 
Chandi Charan Singh ® that by the attachment the property 
has been brought under the. control of the Court for the purpose | 
of executing the decree and those who claim to take it should 
satisfy the demand for which it has been brought into the custody . 
of the law. : : 

In the above view, a ak attachment without more 
should be sufficient to prevent the accrual of the title by survivor- 
ship. The reference in the.’ P. C. Judgment to the sufficiency 
of the proceedings taken’ during the lifetime of the judg- 
ment-debtor will appear from the context to relate to the 
difference not between the several stages of the. proceedings in. 
execution but broadly between the mere existence of a bond-debt 
and the taking of proceedings to enforce it during the. debtor’s 
lifetime. The distinction indicated by their Lordships seems 
to be between a stage in which the claim subsists asa mere” 
money claim (whether before suit or pending suit or even ripened 
into a decree) and that in which it,has been brought into definite 
legal relation with the property of the debtor. See Sankaralinga v. 
Kandasami.§ as to the effect of an attachment in creating what 
may briefly be called a ‘right in rem’). - j 


The decision of Sir John Edge i in Jagannath v, Sitaram 7 
cannot be understood as laying down anything to the contrary. 
He.merely held that the passing “of the money claim into a 
judgment-debt is not by itself sufficient, a proposition laid down 
as early as Kooppookonan v. Chinnayan 8, referred to by the 








1. (1914) 18 G. W. N: 1058. . Š 2. (1908) I. L. R. 80 M. 418. / 
3: (1881) I, L.R., 4 M, 392. "TS, £. (1900) LL.R., 28 A. 106. 
5. (1906) 5 O.L. J. 80. He » 6. (1907) LL.R. 30 M. 413. 


7. (1888) LE. R 11 A. 302, | , 5. 8. 1 Mad. Reporter 68. 
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Tadicat Committee without disapproval.’ And: ‘the learned- Judge 
pointed out that in the case before him nó steps had been taken 
during the judgment-debtor’s lifetime to obtain attachment under 
or execution of the. decree, ` 


As to other decisions of the Indian a Courts, it is difficult 
to agree with the learned Judges of the Bombay High Court as 
to the effect of the disapproval of Goor Pershad v. Sheodeen 1 
by the Judicial Committee. and the weight due to the approval 
of that decision by Westropp, C.J.and-West, Jin Udaram’s case.2 
In Udaram’s case no question arose with reference to particular 
stages of execution proceedings taken during the debtor’s life- 
time, In fact, no. suit had been instituted. during the debtor’s- 
lifetime. If his share had been attached during his lifetime. it 
is even doubtful if the learned Judges would have followed the 
Allahabad decision, for they disapprove of the principle of | 
inalienability laid down in that case and take care to add that in 
the case before them “ neither the decree sought to “be executed 
against the joint family property, nor the attachment was made 
in the lifetime of Dhondu. His share had ceased before either 
of these events.” - Reference is also made to Pallanji Shapurji v. 
E. V. Gordan 8, But that case only decides that according to the 
language of S. 295 of the Code, the judgment-creditor, though 
he might have obtained an attachment before judgment, should 
also: ‘have applied for execution before he can claim rateable 
distribution. The same remark ‘applies to Sewdit Roy v. Sree 
Cantomaity +. It may also be pointed out that cases: like Shib 
Kisto v. Miller 6. Sadayappa v. Ponnamma 6. Peacock v. Madan 
Gopal’, and Krishnasami Mudaliar v. Official Assignee of 
Madras 8 which deal with questions of compctition between the 
attaching creditor and the Official Assignee (claiming under a vest- 
ingorder made after the attachment but before sale)—though they 
are sometimes referred to in this connection—do not really throw 
any light on the present question ; for according to the rationale 
of these cases, the Official Assignee will be entitled to succeed 
so long as a sale has not actually taken place—whatever may be 
the stage to which execution proceedings. have been carried 

1. (1872)'4.N.W.P. Rep. 187. 2. (1875) 11 Bom: H. C. R. 76. 
8, (1888) I. L. R- 12 B. 400. 4. (1806) I. D. R. 83 O. 689. 


5: - (1883) I; L-R. 100.150. ` 6. (1885) I. L. R. 8 M, 554: 
7. (1902) I. 'L.'R. 990. 438. 8. (1908) I. L. R. 26 M. 678, 


a 
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(Cf. Sarkies v. Mussamatt Bandhol and Ra ghunath Das v. 
Sundar Das ?. It is noteworthy that no reference is made in the 
case under notice to the decisions of the Calcutta High Court in 
Beni Phrsbad v. Parcati Koer 8 Ramchandra v. Mudashwar 4 

` Pearilal Singh v. Chandi Charan Singh 9 where the question 
is discussed at some length nor to that of the Allahabad High 
Court in Bithal Das v. Nandkishore 8. 

Among Madras decisions, some reliance is placed on Rama- 
nayya v: Rangapayya ;7 B. Krishna Row v. Shambhogue 8 is 
considered by the learned Judges as not reliable after the decisions 
in Sankaralinga v. Kandasamt 9 and the Karvetnagar case 10, 
It is difficult to see how Sankaralinga v. Kandasawmi 9. 
affects the decision in the 4 Madras case; and as to the 32 Madras 
case,it is submitted that the observation therein about the 4 
Madras case does not touch this aspect of the question. 
The argument put forward in the case related, not to the question 
of the prevention of the accrual of survivorship but to the form 
of the proceeding to which the son should resort to impeach the 
decree against the father. Founding the contention on a literal 
interpretation of the expression in Suraj Bunsi Koers case and 
the 4 Madras case, it was argued that the attachment during the 
father’s lifetime createda lien over the attached property in 
favour of the attaching creditor and that the son could question 
the binding character of the debt and the lien only by a Separate 
swit and not by proceedings in execution. The learned judges 
observed that in view of the decision of the Privy Council in Moti- 
lal’s case 11 that an attachment only prevented alienation and did 
not confer title, the 4 Madras case could not be relied on in sup- 
port of that contention. This observation would equally apply 
even if the creditor had during the debtor’s lifetime obtained not 
merely an attachment but also an order for sale; but it would 
certainly be too much to say that the effect of the 32 Madras case 
is to let in the right by survivorship even in such a case. 

As to Ramanayya v. Rangappayya, 12 the Bombay Judges 
note that in that case, the attachment was before judgment and 





1. 1N. W. P., p. 81. 2. (1914) 18 C.W.N. 1058. 

8. Ee I. L. R. 20.0. 895 4. (1906) I. L. R 880, 1158 
5, ma 50. L.J. 80. :6. (1900) I. I. R. 28 A. 106. 
7. (1892) I. L. R. 17 M. 144, 8. (1881) I. L. R. 4M. 302. 
9. (1906) I. L. R. 80 M. 413. 10. (1908) I. I. R. 82 M. 499. 
lj. LLR. 25 0. 179. 12. (1898) I. L. R. 17 M. 144. 
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. the debtor had. died-before-decree (though after suit) ; but they add 
that the-result-should be the same whether the „defendant died 
before or-after decrée so long as no further step in execution had 

: been taken before his death. In Muthusami v.-Chinnammal 1 
the Madras High Court holds’ otherwise and on this very 
ground distinguishes ‘the decision in 17 Madras,’ A ‘third view 
seems to’ us both possible and reasonable. If the true 
interpretation ‘of the decision in Suraj Bunsi Koer s 2 case 
‘is as stated above, it would seem to follow that so’ long as 
there is a subsisting attachment; it should make no difference 
whether the defendant (debtor) died before or after decree; and 
in either case the attachment should suffice toprevent the rule of 
survivorship operating against therealisation of the decree that may 
be passed in that suit. ` N eedless to, say, whether a decree should 
be- passed at all in such a suit (after the defendant’s deatb), and 
if so, against whom and for what relief are other questions, as to 
which the question of attachment or no attachment is immateri- 
al. It is submitted that the observations in the 17 M. case “mik 
up these two classes of questions and seem to a great extent obiter. 
Under the Code of Civil Procedure, an attachment before judgment 
(provided a decree is ultimately passed in that suit) isof precisely 
the same. effect as one made after. decree, to , prevent, alienation 
by. the debtor and to make the- attached property: available for 
the satisfaction of the decree. The ‘later attachment has. no 
‘further or greater effect than the earlier and the-one does not, just 
like the other, abate by the death of the debtor. It is then diffi- 
gult to see,on what principle the passing of the decree isto be 
regarded as a material circumstance in preventing the accrual of 
the right by survivorship. It.is not too much to assume that 
until the.decree is passed, the attachment (made before. judg- 
ment) is as.good as non- existent. f Ge s 





Re MareGowd: I. L. R. 37 M. 125 (F.B.) Everything that 
can be said on either side ‘of this controversy has been said by 
one or other of ‘the judges. that “have taken part-.in this case, 
“Though “upon -the language of the sections and from the-point: of 


1.. (1914) 26-M, L. J- 511. 89, (1879) 1. L. R. 5 6. 198. 
3 
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view of scientific arranger ment ‘the judgment of Sundara Aiyar Ji 
is to be preferred we do not think we need quacrel “with the’ 
' judgment of the Full Bench as‘it is substantially i ‘in favour onthe 
liberty of the subject. eae ewes 4 l 
` Re Solai dinani aks LL.R. 37 M. 153 (F-B.) It is an anomaly. 
that the appellate'court. should exercise powers which the first 
Court does not-possess but there is no denying that the section 
can be read in. the manner the Full Bench has done and there 
are the considerations referred to in Dorasami Naidu v, Emperor. 1 


i ‘Jawahir Mal v ,. Indomati ILL.R: 36 A. 201. So far as our 
Court is concerned the ghost of the controversy relating to the . 
difference between a charge and a mortgage has been laid but 
the tastes of the profession in that part of India do not seem to be 
quite as cosmopolitan as here and the Madras cases do not seem. 
to-have been cited. Mr. Justice Banerjea takes the view which _ 
‘is in accordance with the Madras authorities and which on 
principle, we think is the sounder view. Another question that 
is much canvassed in this case, is as to. “whether the words in ; 
the document are sufficient to create a charge. So far as -onë 
can see, there is only a covenant not toalienate, thus resembling 
the case in Sivanna v. Venkatakrishna 2 in which it’ was held 
that a charge had not been created. Apparently both the judgés 
were influenced by what did not but was clearly intended should 
appear on the face of the. document. 








K. R. WV. Firm v. Satyavada Seetharamaswami. I. L. R- "37 
M.:146. Much as we feel the force of the reasoning of 
Mr. Justice Wallis the -case on the other side does not seem 
to be stated sufficiently. “In: the first place itis, hardly safe ` 
to rely on English decisions; Lord: Tenterden’s Act as -well 
as the Mercantile Law Amendment Act speaks only of.“ joint. 
contractors ” not being liable by reason of payment or acknow- 
ledgment’ by one of them. It would be consistent with the 
English Act to hold that partnership isa feature that’ takes 
partnership contracts out-of’ this rule and that payments ` 
or acknowledgments made by..partners.are. binding on each other. _ 

1. (1907) L LR OM, 182. . `. 9. (1918) 24 Meds 474. 
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That amount of “latittide ‘would not” be permitted -under the 
Indian ‘Act which speaks not only ‘of. joint contractors but also 
of partners- No doubt-the section-would be satisfied by- taking 
some species- of partnerships alone as coming within the. rule. 
As we-are told by Sir Frederick Pollock accepting the decisions 
in 10.Bombay-358 and 10 A 418, it looks prima facie possible to 
hold. that there-is.a presumption that in a going. mercantile firm, 
one partner is entitled to acknowledge or pay.on behalf of the 
other and others. There are two difficulties however in the way of 
accepting this-view of-the law. It is hard to believe that it 
could ever be held after the rule.as to joint contractors that a 
` partner could-be liable if the acknowledgment or payment was 
not in the ,ordinary course of business and authorised by . 
S. 251 I.C.A, -What then is the need for enacting “a special -rule 
for partners. ? Again, you could conceive of species of partnerships 
in which acknowledgment might not be in the ordinary course of 
the. business but it is hard.to conceive any case in which, granted 
the debt is properly. contracted, payment would not be in the . 
ordinary-course of the trade, S. 20 of the Act of -1871 enacted 
the rule only as to cknowledgment whereas the Act of 1877 has 
extended: it to payments as well. Upon. the facts as stated by $ 
Mr. Justice Wallis, we respectfully think it might have been 
possible to-hold that partners were authorised to acknowledge or 
pay, for the other but on the general: point. of law; we think that 
there i is much to be said in favour of the view taken in the earlier 
Madras ‘cases Valasubrahmania Pillai. v. Ramanatha Chettiar ` 1 
Shaik Mohideen Sahib v. Official ' Assignee 2 ` ' 

2 Ramanathan Chiettiär, ve Kalimuthu Pillai: I. L. R. 37 
M: 163. ‘This case involves we think an extension of*the rules 
_as‘hithetto understood ‘of private ‘intérnational law telating to 
subinission to jurisdiction. Rules of international law are- growing 
and'it may be not-only -permissible but‘also desirable to extend 
them in some directions, We” shall ‘not discuss the case’furthet - 
as it appears to be under appeal to the Privy Council. 


ae ne melee tater E 





WANG NG. ne a Nga ge ere nn A tee ee pee er p KL KA. 


"4, (1909) LL: R. 89M, aii A. (1913) L D. R 35 M. 149. 
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Folkstone Aopération v. Brockman. ` EN ene 


Attention may usefully ‘be drawn tò the recent decision’ of 
the House of Lords in Folkstone Corporation v. Brockman’ L.R. 
1914, A. C. 338 as bearing on â question frequently arising beforé | 
Courts in this country. The precise character of the presumption 
to be drawn in favour of dedication-as a highway from proof of 
long, continuous and uninterrupted user of a way by the public, 
has from time to time been variously stated, but the - decision of 
the House of Lords in the above case must be taken as settling . 
the question. It is laid down that it is not a preswmptio juris 
which, unless rebutted, must prevail. The question of dedication 
is treated as one of fact and in'the words of Lord Kinnear, “the 
presumption is not an absolute and inflexible rule of law which 
imposes a pre-ordained conclusion upon the judges of fact.” 
“It is a probable inference froth’ facts proved to the fact in issue 
and it follows that in a particular case itis for the judges of 
fact to determine - -whether, on the evidence adduced, it can. 
reasonably be drawn;” and where evidence on both sides of the 
question has been adduced, the presumption rests on the right 
interpretation’of conflicting facts and that right interpretation 
cannot be reached until the whole body | of evidence bas been con- 
sidered. ` i 


In this view the High Court i in Second Appeal will have no 
‘power to interfere with the finding of the Lower Appellate Court 
on the evidence as to dedication or no dedication and cases like 
Mannandi Mudah v. Nallayya Gowndan i will be no _ Sound 
precedent. 


In the words of Lord Atkinson, “an order made without 
any evidence to support it-is, : in-truth, made without jurisdiction. 
and is therefore invalid at law, but a refusal to find an affirmative 
in favour of the person on whom the burden of proof lies, cannot 
be so treated.” In -the English cases relied on in’ Mannandi. 
Mudali v. Nallayya Gowndan 1 the question as to dedication arose 

“before Courts which were at liberty to deal with „questions of 
fact as well. t 








` (1999) 1 T Re 32 M. 601, pa 
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Ba 7. o ORIMICAL NOTE, >° 8 
Kochu | Rabia v, Ahdurahiman and “others, 26- M. L. J. 523, 

The opinion of the Full Bench in ` the above case, ‘it is 
submitted with the greatest respect to the learned Judges who 
composed the Bench, hardly seems to be ‘in accordance with 
the plain: meaning of S. 19 of the Malabar ‘Tenants Improve- 
ment Act (Act 1 of 1900). The principal question referred for 
the opinion of the Full Bench was “ whether a coritract which 
is made prior to the Ist January 1886 ‘and which regulates the 
rates of compensation claimable by the teriant for improvements 
or provides, for methods of fixing the ammount of compensation 
due to him but which does ‘not expressly refer to ‘the: tenant’s 
right to make improvements is not binding on him if such a 
contract is less favourable to him than S. 5 of the Act (Act 
lof 1900), and whether the tenant ‘is entitled to repudiate the 
f contract ‘and to claim compensation according to the’ provisions 
of the Act and whether S. 19 of the ‘Act affects such 
contract’. Their Lordships (White, C. J-and Sankaran Nair 
and ‘Oldfield, JJ.) have stated as their opinion’ that such a 
contract:is not binding on the tenant, without any elaboration 
of the reasons which! led their Lordships to come to that 
conclusion, and the result is that the law as understood by the 
people and administered by the lower Courts up to-this time is 
no longer the correct law. The view of the referring Judges 
(Sadasiva Aiyar and Tyabji, JJ» as is clear froin the’ well- 
reasoned order of reference'in this case seems to be in‘accordance 
with the provision§ of the Act and the Full Bench decision in 
Randupurayil Kunhisore v. Nereth Kunhi Kannan 1 which hag 
not been overruled by the decision under reference. 

S. 19 of the Act runs. thus. “ Nothing in any contract 
made after the Ist day of January 1886 shall take away 
or limit the right of a tenant to make improvements and to claim 
compensation for them in accordance with the provisions of this 
Act”. “This mėans that parties are ‘precluded from contracting 
themselves out of the Act by any ‘contract made subsequent to 
Ist January 1886 and thus validates by implication all contracts 


os GG ee a an 
ee en ae - (1808) LR, 82 M. 1, y oe 
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made prior to that date. The history of the section makes it 
quite clear that it was never intended to affect. contracts, made 
prior to ‘January 1886, - This section is. a reproduction- of S. 
70f Act 1 of 1887 which again has. been adopted from- S. 
178 (1) (d) of the Bengal Tenancy Act VIII of. 1885. Under Act ` 
1 ‘of 1887 it has been heldin Viru Mammad v. Krishnan} 
that S. 7 of the Act (present :S. 19) could not be construed ` 
retrospectively so as to invalidate contracts made prior to 
January 1886, No reference, seems to have been made 
to this case in Kozhikot Sreemana A. Vikraman v, Chundayil 
Madathil Ananta Patter 2 by their Lordships Mr. Justice Benson 
and Mr, Justice Krishnaswami “Aiyar who for the first time there, 
put a construction on -S,. 19 which, it is submitted, does 
not appear to be warranted by the wording of the section. The 
corresponding section of the Bengal Act runs thus :—“ Nothing 
afer the passing of the Act: shall take. away or limit the right ¢ of 
a tenant, &c. &c.” The intentional omission of .the word “before” 
in the present Act supports the contention that the section up: 
holds contracts made prior to the’ Act. Sua 
While S. 19 is thus clear and “presents no "difficulties 
of, interpretation their Lordships Justice I Benson and Justice.Krish. 
naswami Aiyar in Kozhekot Sreemana A. Vikraman v. „Ananta 
Patter. 2 have interpreted the “ words “to. make improve; 
ments “and claim compensation | ' for them ” as excluding. A 
mere contract regulating only ' ‘the rates . of. compensation, 
In other words their Lordships ' were of opinion that. con: 
tracts made prior to the Act-of 1887 regulating the. rates. ‘of 
compensation | are not to be respected and are of no uge. bu, 
contracts cutting down the right to make improvements are “left 
untouched and they can be enforced. This is straining the langu- 
age of the section. Although’ this was only an obiter dictum 
it was followed without further : examination of the question 
in Paru Amma v. Moothoran? by t their Lordships Justice Benson 
and Justice Sundara Aiyar. The way in which the Full 
Bench decision in Bundupurayil ‘Kunhisore v. Nereth Buhi 
Kannan.‘ was distinguished by the learned Judges. is not. at ‘all 


1. (1897) L L. R. 21 M. 149. |: 2, (1910) I. L. R. 84 M. 6l. . 
8. (1910) 22 M, L. J. 221. | È (1908) L L. R. 82 M. 1. 
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satisfactory, Reference to the Full Bench was necessitated i in 
the latter case on account of the conflict of views expressed in 
Viru Mammad v. Krishnan} and Kerala Varma:Valia Raja.v. 
Ramunni®.’ The former decided that S. 19 applied to im- 
provements effected after the Act though tenancy was created 
under a contract: made prior to the Act with provisions for rates 
of compensation, 4. ¢., contracts made prior to the Act were valid 
only in respect of improvements effected prior to the Act which 
was opposed to the latter decision. The Full Bench in this 
conflict of views held that prior contract should govern the value of 
improvements effected either before or after the Act came into 
force. It thus does not make any distinction between contracts 
restraining the making of improvements and contracts prescribing 
a lesser rate of compensation. As it is, we have two Full Bench 
decisions one opposed to and not overruled by the other. 


The tenants have been favoured by the legislature to a- 
considerable extent. If the policy of the legislature is to further 
that object no doubt the decision helps it. But the interest of 
the landlord also ought to be protected if S. 19 is capable 
of both the interpretations. I would suggest a legislative . 
interference by an amending Act in yiew of a number of suits that 
would come up for adjudication before Courts of law. 


K. V. KRISHNAN NAIR. 
5 _ VAKIL, 
Taliparamba. 


NOTES OF INDIAN CASES. 


Chaudri Abdul Majid v. Jawahir Lal 27 M. L. J. 17 (P. C.) 

In this case, Their Lordships lay down that the dismissal of 
a Privy Council appeal for non-prosecution does not give a 
fresh starting point for limitation under art. 179.: Their Lord- 
ships do not state why it does not afford a fresh starting point. 
Their Lordships meet the argument that the order must be 
taken as having converted the decree of the High Court into a 
decree of the Privy Council by saying that “it is not a judicial ° 
order at all. At the first blush, it might appear that Their 








1. (1897) 1. L. R.21 M. 492, ` 2. (1892) 8M. L. J. 52. 
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Lordships hold the view that an order referred to in Cl. (2) of 
that article must be an order dealing judicially with the substance 
of the appeal. That might Have the consequence that a dis- 
missal for default oftan appeal to the High Court algo might not 
give a fresh starting point, in other words, a reading of the article 
differently from Peria Jeeyangar v. Lakshmi Doss 1. Their Lord- 
ships’ judgment cannot be taken’at all as an authority for that posi- 
tion. The Board’s decision cannot be taken as an authority for a 
point not raised and not considered but only inferentially decided. 
Counsel did not base any argument on the existence of a final 
order within the meaning of Cl. (2) for the obvious reason that the’ 
application would even then have been barred, being more than 
three years from the “date of the Privy Council Order. It is. 
doubtful if the Committee can be said to. have decided even that. 
In the case of a dismissal for: default, the order of the appellate 
Court does not have the ‘effect of converting the decree of the 
first court into a decree ofthe appellate court. Reading .this case 
with the casein Batuk Nath v. Munni Dei 2 all that Their’ 
Lordships must be taken to decide is that as the rules do not 
contemplate the passing ofan order dismissing for default, an 
order if made under those. circumstances cannot be taken as a 
judicial order but must be regarded as a mere statement that the 


preliminary conditions of a good appeal have not been complied 
with. 


Can the Privy Council be taken to decide that before the new 
Civil Procedure Code an application for order absolute was an 
application for execution ? “ One is aftaid that even for that, the 
judgment would only inferentially be an authority and therefore 
. no authority at all. s 


Mata Palat v. Beni Madho I. L; R. 36 A. 172. 


Unless oneis inclined to be very technical, itis'difficult to 
support this judgment in the face of the judgment of the Privy 
Council in Parsotam Gir vi Narbada Gir®. A petition 
for execution was dismissed on the merits but on soneel an appli- 
. cation was made for withdrawing the petition with liberty to put 
in a fresh application. The other side consented and the appeal 
was dismissed. Unless one is prépared to say that the circumstance 


1. (1906) 30M.1(F.B.) > .- 2. (1914) I. L.R. 86 A. 384. 
8.” (1899) I.L.R..21 A. 506. (P.C.) - 








PART VL] THE MADRAS LAW JOURNAL. 17 


that these facts were not formally set out in the ofder. dismissing 
the appeal should make a difference, it is hard to distinguish this, 
case from the Privy Council case ` referred to above., There on. 
appeal, a suit was dismissed but it was stated that the court decided 
nothing against the plaintiff and that he might bring another suit. 
Their Lordships said that the necessary essential of res judicata, 
viz, a decision on the merits was lacking in the case and there- 
fore there was no res judicata, It was argued that the court had 
no power to make the order, non-suit being unknown to the 
procedure of this country. Their Lordships overruled the conten- 
tion. The reasoning of Their Lordships.applies a fortiori to a 
case of execution which is not governed by S. 11, C. P. C., but by 
the general principles of res judicata. l i 





Emperor v. Jaggun, I. L. R. 36 A. 239. T: isjusta little bit 
curious that reliance should have been placed on Empress v. Nabo 
Gopall for the conclusion reached in this case, In that case the 
application for transfer was by the prosecution. Obviously con: 
siderations such as the effectof the Magistrate’sattitude on the mind 

of the accused can have no place on such an application. In fact the 
` view taken in the case under review represents a less liberal phase 
of thought in the construction of the section than Empress v. 
„Nobo Gopal! and the Calcutta cases generally do. Local pre;,, 
judice or excitement has been recognised under the English Law 
as a ground for transfer. But under a system where the ‘jury 
plays no part, local prejudice or-excitement is a less important 
circumstance than the real or fancied attitude of the Magistrate, 
towards the accused. Apparently to meet the Indian require- 
ments, larger powers of transfer are given under S. 526, Cr. P.C., 
than are given under the Crown Office Rules by enacting the last 
clause that a transfer may be ordered where it is considered ex- 
pedient in the interests of justice. While criticising the view taken 
in 23 C. 495 and 19 A, 64 the learned Judge seems to have omitted 
to consider the last clause though he refers to it in another. 
portion of his judgment. The first clause would apply to cases 
where the Court considers that the Magistrate is biassed, -To 
say that before a court can order transfer, it should be satisfied 
that bias may reasonably be inferred does not really 
mean any advance, It'is only: when the court considers the 
accused’s point of view, what the accused circumstanced as he is, 
1. (1880) I.L. R. 6 Gal. 491. 





6 ty 
18 THE MADRAS LAW JOURNAL. [VOL. XXVII 


might reasonably apprehend in‘ the conduct of the Magistrate and 
on that ground transfers, the last clause of the section,comes in- 
to operation. Ample reasons have been given by all the High Courts 
justifying the court’s interference under those circumstances and 
a detailed criticism based on a consideration of only.one part of 
the section is likely to lead to more mischief than good. 





Triloki Nath v. Badri Das, I. L. R, 36 A. 250 (F. B.) 
The view taken by the Full Bench in this case is in accord. 
with the view of our court in Jeer Chetti v. Rangasami Chetti 1 
and is not in conflicte with: Ponnusami Chetti v. Narasimma 
Chetty 2 where the insolvency, application itself showed that the 
applicant was not unable to pay his debts and their Lordships 
` held that it was an attempt to make use of the court to adminis- _ 
ter his estate for him and therefore an abuse of the process of 
the court. ' anal 

Indarpal Singh v. Mewa Lal, I. L. R. 36 A. 264. 

In this case, Their Lordships hold that a statement in ‘the’ 
plaint in the suit upon the covenant that the plaintiff relinquishes 
his claim on the security’ notwithstanding, itis open to him 
to sue on the security. Aparti from any question of estoppel, 
having regard to the express provisions of O. 34, R. 14, the 
decision seems to be right. | 


Haidari Begam v. Gulzar- Bano, I. L. R. 36 A, 322, 
This case decides a question of Court fee. In a guit, for 
possession, the defendant set up.her right to dower. The.court 
gave a decree overruling her contention. The question was what 
Court fee she had to pay on an appeal questioning the correctness 
of the lower Court’s judgment giving an unconditional decree Their . 
Lordships hold that she need pay-only on the footing of the claim 
for possession. This is in accordance with the view taken by our 
High Court in Sekharam v. Echaran 1. 





“4. (1911) 29 M. D. T. 52. l 2, (1918) 25 M. L. J. 545 


8. (1909) 20 M. LJ. 121. 


, 
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. ae NOTES OF INDIAN CASES. ..'.- o; 
ley Munna: Lal-v. Munna Lal, I. L. R. 36 A. 327. This case 
„illustrates the spell of well-worn formulae which though pro- 
‘nounced to be- unsound assert themselves when new situations 
not exactly coveréd by, precedent. arise. After considerable 
.talk.about merger, it has been ultimately decided that where.there 
is a sale upon a first mortgage-without joining the second mort- 
gagee, the purchaser can set up the mortgage as a shield against the 
claims of the-,second mortgagee. Why should not the same 
principle apply where the action is not one for sale but for fore- 
closure ?,, If- a merger of the rights of the mortgagor and the 
-mortgagee is a real difficulty, the difficulty is equally present 
in the case of sale. On the question of limitation, the judgment 
seems to be ona syrer footing. ‘The mortgagee haying become 
the owner by the foreclosure decree, Art. 134 which applies only 
to.the case of a mortgagee was rightly held to be inappropriate. 
‘Whether. Art.; 144. would not apply to such a case.is another 
. question but has not been considered. 
a » Jankibai v., Shrinivas Ganesh, ILL. R 36 B. 120. “Coutts 
_in India as well as the Judicial Committee have from time to time 
recognised that the present state of the law as to the rights of 
«the members of a Mitakshara joint family is sufficiently anoma- 
lous ;,but even, as itis, the conclusion arrived atin the present: 
„case seems to, be the only reasonable one. The claim for main- 
-tenance which the widow of a deceased co-parcener has against 
„the surviving co-parceners cannot iri any sense be regarded as one 
against.an ‘heir’ of the deceased. Eyen the learned Judge how- 
,ever lapses into inaccurate language when he speaks of the sur- 
_ vivors ‘inheriting by survivorship’, The learned Judge again lays 
down broadly that when a co-parcener , dies he ‘leaves no estate’ 
and that his widow’s claim for maintenance is not against | ‘the 
estate of her deceased husband’, but against ‘the property in 
which he was a co-parcener at the time of his death’. Tt will be 
z interesting ¿to see. how this. theory will be , applied to a case in 
which the,co:parcener dies after alienating his undivided share. 
The « co-parcener will not by such alienation cease to bea co-par- 
,cener (see for instance. Nanjayya Mudati v, Shunmuga Mudah 1) 
“and yet one.may, venture to feel doubts as to whether a court will 
give his widow a decree, for maintenance, ae the. surviving 


co-parceners.- 
1. (818) 26 M. D. J. 576. 


. 
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Emperor v. Gangappa- Kardeppa, I. L. R. 38 B 156. 

The decision in -this case'adds one more to the variety of 
opinions regarding the construction of S. 30 of the Evidence Act. 
While Heaton J. would hold that the confession of a co-accused 
is evidence for the court to act’upon, Shah J. is of opinion that 
it is not such evidence and on, réference toa third judge, Macleod J. 
considers the question to’ be. immaterial. Expressing it as “his 
view that it might be evidence :in the wider sense of the terri}‘he 
decided the case on the rule “of practice, ‘deserving all there- 
verence of arule of law; tHat a conviction cannot be based 
solely on the confession of 'a:co-accused which in ‘probative value 
ranks even lower than- the testimony of an’ accomplice. 
The.reasoning of Heaton J. that confessions of a co-accused are 
documents submitted. to the-inspection of the Court and there- 
fore evidence within the definition in the Evidence Act hardly 
carries conviction. The: Evidence Act does not contemplate any 


-matter as evidence apart from its relevancy to the factum probandt 


and S.5 of the Evidence Act permits evidence only in relation to 
facts “ here inafter declared to-be-relevant.” S. 21 enacts that con. 
fessions as a species of admissions are relevant and may be proved 
against the person making- them and there is no other section in 
the Evidence Act that makes asconfession of a co accused rélevant 
as against the others. Hence it follows, reading S. 5 along with 
S. 21, that the confession of a co-accused is not evidence.against 
the other accused. It is immaterial for the purpose: of this argu- 
ment whether the confession: ‘sought to be proved was -reduced:to 
writing or not,-for the doctrine’ -of relevancy enunciated in the 
Evidence Act is not affected by the nature (oral or documentary) of 
the factum Probans. S. 165 of the Evidence Act which gives to 
the Judge a wide power, apart from considerations of relevancy, to 
put questions to witnesses and ` ‘to order production of documents 


“expressly provides that the judgment ‘must be based upon 


facts “declared by this Act to: be relevant and duly proved,” 
The confession of a co-accused.is not declared relévant by the 
Act but the court is entitled:to:have regard to it in arriving at a 
conclusion whether on facts relevant and duly proved a particular 
conclusion could be reached: : ;The case relied on by Heaton 

in The Empress v. Ashootosh: chuckerbutty 1 really begs’ the 
question at issue. Garth'C.-J. says that the confession of a co- 





(1878) I. Li. Ri £ C. 488 (F.B.) 
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accused if it could be taken into consideration at all could not 
be except aş ‘evidence’. There is hardly any warrant for this state- 
ment as there are matters which the court is entitled to consider 
though not forming strictly evidence, as for instance where the 
court observes matters personally or makes a local inspection. 
Again the learned Chief Justice goes on to observe “ There is no 
provision in the section by which the confession is to be 
receivable against one prisoner in one way and against another 
prisoner in another.” But that only shows that S. 30 was not 
concerned with laying down a rule of relevancy but gives a 
discretion to the court to take into consideration matters not 
strictly evidence in arriving at a conclusion on the evidence. 
The learned Chief Justice further observes that “if a prisoner 
were convicted upon such evidence whether by ajury or othewise 
and were to appeal to this court the conviction ought to be set 
aside: and further that any Sessions Judge try:ng such a case 
before a jury ought to direct them to acquit the prisoner. One 
could hardly follow this conclusion if the confession of a co- 
prisoner were evidence for in that case such a direction to the jury 
would be improper as the jury are the exclusive Judges of fact 
though it would be correct to say that the jury ought to be 
cautioned against the infirmities of the confession as evidence. 
Justice-Heaton, in the case under review, rightly demurred to 
the rather inconsistent position taken up by Garth C.J. There 
is also the additional circumstance that while in S. 133 the 
legislature by way of abundant caution, provided that a conviction 
based on the uncorroborated testimony of an accomplice is not ` 
illegal, there is no such provision added‘to S. 30 even though the, 

matter referred to in S. 30 is considerably inferior in probative 
value to the evidence of an accomplice on oath. It seems to us that 
the omission is logical because the legisiature not having provided 
for the confession of a co-accused being used as evidence there: was 
no necessity for such a provision as no convicticn could be based 
on such a confession. The Madras decisions in this matter appear 
to us to correctly expound the law on this point. Attention may 
also be drawn here to Muthu Kumarasami Pillai v. King 
Emperor 1, where the nature of the presumption under S. 114 
regarding the evidence of accomplices is fully dealt with and 


1. (1912) 35 M. 397 (F.B.). 
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to the recent decision of the House of Lordsin Rea v. Christte 1. 
See note in 27 M. L. J. 54). 


Dahyabhai Motiram v. ‘Chanila] Keshoredas, I. L. R. 38 B. 
183. In connection with, the observations of Beaman, J.i in this 
case as to the proof of the adoption, by way of custom, of a rule 
of law not known to the personal law of the parties, we would 
invite attention to the discussion by Tyabji J. of an allied topic 
in Kunhambhi v. Kalanthar 2 When asked to send down 
issues as to the existence of a:;custom of pre-emption among the 
Hindus of Gujarat, Beaman J. declined to do so as he was of 
opinion that on the facts of the particular case, the proof of the 
custom could do the plaintiff no good. A prior suit for pre- 
emption had been broughtby, the father of the plaintiffs and it.abat- 
edon his death. The plaintiffs, if their right was to be.regarded as 
independent of their father’s; had not by themselves complied 
: with the requirements of the ‘Mahomedan law of pre-emption (as to 
demand, &c:,) and could not; therefore maintain a suit on that 
basis. In these circumstancés the learned Judge observed “The 
plaintiffs cannot have it both ways. They must either accept 
the Hindu Law or the Mahomedan Law............ They must 
stand or fall by the sttict-Mahomedan law of pre-emption......... 
EE „They seek to evade, this by a blending of the Hindu with 
the Mahomedan law......I am however. very clearly of opinion 
that the learned Judge: on Appeal was entirely wrong in thus 
giving effect to the doctrine: of representation by a manager. 
< peculiar to the Hindu law,” If the allegation in the plaint was 
“only of the adoption by. the ‘parties of the rule as laid down in 
the Mahomedan law, no exception can be taken to these remarks. 
But if the plaintiffs alleged generally a custom of pre-emption 
among the parties, it seerns to. us, with all respect, that the 
above remarks are too broadly: expressed. It cannot be suggested 
that Hindus, in adopting pre: emption as a rule of custom, 
cannot engraft it on their own institutions so as in some 
measure to blend the two, There is nothing impossible or 
unreasonable in conceiving of the right of pre-emption as belong: 
ing to a family and not. merely to an individual; nor is 
‘there anything in the nature, of the right which precludes the 
recognition of the rule of*representation. It will be admitted 


1. D, R. 1914 A, Q. 545, | v 3. (4914) 27 M. L. J. 158. 
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that on ordinary principles of agency, the demand for pré-emption 

may be made by a duly constituted agent: if that be so, it’can as 

well be made by an agent made such by operation ‘of the 

personal law of the parties. Of course, whether the cause of action 

in such a case will be only one and ‘single for the whole family 

or will be different and personal to each member, will be a ques-" 
tion of some. nicety; but much will depend on the incidents of 

the custom as proved: l 4 


. Mallik Saheb v. Mallikarjunnappa, I. L. R.38 B. 224. We 
are not convinced: by the reasons stated in the judgment.in 
support of the conclusion that a written consent of the ‘rever- 
sioner to an alienation by a Hindu widow does not require 
registration, There is first the question -of the precise legal 
ground on.which the operation of’ such. consent ‘rests; and 
further ‘the registration law is concerned also to see what the 
“document purports to do. . The learned Judges lay stress'on the 
fact that the reversioner has nothing but a.spes successionis 
during the widow’s lifetime and’ that the consent in writing 
conveys nothing. But S. 17 (b) of the Registration Act (S. 
17 (d) in the Judgment is obviously:a slip) is not confined to 
vested interests or to'tranfers only. Ít would be difficult to 
maintain that the consent operates merely by way of (i) a personal 
covenant against taking proceedings to impeach the transaction or 
(ii) of estoppel ; for in the first case, it will be inoperative in the 
absence of. consideration and at best can only support a claim 
for damages and in the second, it ‘cannot avail a person who 
knows the facts or against a person not in privity. Except in the 
view that the consent operates merely as presumptive evidence’ 
of the propriety of the alienation, it may well be asked, does it 
not ‘limit’ or ‘extinguish’ a ‘contingent’ right within the meaning ` 
ofS, 17°(8). oe b 

As to the other question in the case, it is not easy to com- 
prehend the exact significance of the laconic remark that “the 
legal point is completely covered by the authority of Bajrangi 
Singh v. Manokarnika Baksh Singh 1.” Some observations on 
this part of the case will be found in 26 M. L. J. at p. 180. ` 
i 1. (1907) I. L. R, 804.4. - | 
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-. Nallappa Reddi v. Viidhachala Reddi, I L. R., 37 M. 270. It 
has been held by the Privy Council that S. llof the Civil Procedure 
Code does not exhaust the topic of res judicata though .as regards . 
the matters dealt with by. that section it is exhaustive. This case 
shows that even the doctrine “of res judicata is not exhaustive 

“of the species of conclusive’adjudications. The defendant had 
agreed to pay interest on a debt due from the plaintiff and to 
indemnify him against all losses in the event of non-payment. 
The creditor brought a suit making both the plaintiff and the 
defendant parties. The defendant contended that he had’ paid: 
the interest but the court found against him and gave: a decree. 
Plaintiff paid the amount decreed and sued the defendant. 
Defendant again pleaded that he had paid the amount and that 
the decision of the court in the previous case was wrong. Their 
Lordships hold that this plea was not open to him, .The matter 
was obviously not res judicata,’ Theré was no contesti. between. 
the plaintiff and the defendant and it was not necessary to decide 
any. question between them:to give the plaintiff in that suit relief. 
The right way óf putting it is :—under the contract of indemnity 
the defendant was bound to pay the amounts which the plaintiff 
had to pay in the suit’ brought.in respect of the subject matter of 
the contract of indemnity. See’S. 125 of the Contract Act. The 
only-question open was whether the plaintiff acted in good faith 
and due diligence. Cf. Cl: 3 of, S. 125. If he gave notice of the 
action to-the defendant a fortiori when the latter is a party to the 
action and has every opportunity of defending .the action, no 
question of due diligence or bona fides could arise. This case is 
not like the case in Ramamurthi v. Secretary of State 1, which one 
should: think, notwithstanding the doubts expressed in. Peari 
Mohan Shaka v. Durlan Dassya 2 is a genuine case of res judicata 
or estoppel by judgment. A person setting up the plea, of} jus tertii 
is quod that: plea, a person claiming under the party whose title 
is set up. He is entitled to raise all the. defences that are. open 
to that person and is equally: liable to be met with all the pleas, 
available as against that peta. . E N i 


E 





1. Q911) L DL. R. 36 M14 | 2. (1918) 180. W. N. 949, 
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NOTES OF INDIAN CASES. - 

Sitaram Bhimaji v. Sadhu, I. L. R. 38 B. 240. The 
proceedings in this case in its several stages certainly do 
not impress one favourably ; and even in the High Court we are 
not sure if on both occasions the learned Judges acted properly 
in interfering, as they did, in second appeal, though we are 
not disposed to quarrel with the ultimate result, The decision 
tarned largely on the effect to be given to conflicting possessions 
held in succession. Amidst the large mass of Indian Case Law 
dealing with this subject in one form or another, it is not easy 
to find one’s way to the correct legal bearings and even in the 
present judgment, the relevant rules do not seem to be stated 
as fully or accurately as one may wish. It therefore seems 
desirable to try and state the principal rules connected with the 
question in some logical order. 

Several theories havé'been suggested as to the origin and 
basis of the protection thrown by law around the factwm of 
possession (see for instance Pollock and Wright’s Essay on 
Possession, pp. 3and 4, andthe other writers therein referred to) 
and there is probably some truth, and forcein every one of them. 
For the present purpose it is enough to say that at the present 
day, leaving out of account the provisions of S. 9 of the Specific 
Relief Act, the relation of law to the fact of possession has a 
threefold aspect, well settled—(i) one by way of a rule of 
procedure, (ii) another by way of a rule of evidence and (iii) a 
third, by way of arule of substantive law. The first is that a 
person suing in ejectment, 7¢., seeking to oust a man in 
possession, must succeed on the strength of his own title and must 
show a subsisting title (see for instance Jowala Bhaksh v. Dharam 

Singh 1 and Dharani Kanta Lahiri v. Garbar Alikhan 2. 
The second is that possession is prima facie evidence of owner- 
ship and the burden of proving that the person in possession 
is not the owner lies on him who asserts that such 
person is not the owner. (S. 110 of the Evidence Act.) The third 
is that possession itself gives a species of title, an interest capable 
of being inherited, devised or conveyed. Cf. Armory v. Delamirie 8 
Asher v. Whitlock * and the cases referred toin Narayana Row v. 
Dharmachar 5. It is important.to keep these three aspects 
TTI. (1866) 10 MLA. 5IL. a (1912) 25 M L J. 95. 


8. (1795) 1 Strange. 505 5.0. 93 E. R. 664.4. (1865) L. R. 1 Q. B. 1. 
5. (1902) I. L. R. 26. M. 514. 
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distinctly in mind as the’ only. way of reconciling seemingly con- 
tradictory decisions or dicta.. Under the early:Roman Law the 
privileges arising from possession attached only to possession 
lawfully. obtained nec vi nec clamy etc, but there is no such limitan. 
tion in modern law and legal possession however obtained receives 
a measure of protection and: can. in due course be ee into; 
a prescriptive title. . <ie.. : : i 
The first of the rules. ane ee has ‘to he applied in: 
the-light of the other two.:,That is, a: plaintiff in ejectment 
might succeed on title shown.either:by way of ownership or 
by- way of possessory title only, the difference being that 
in the former-case he can succeed as against-all. the world, 
but in the latter, as against “all. except certain persons.’ Again,- 
even when alleging and:seeking to prove a title by way of owner- 
ship, the plaintiff may rely on his possession as presumptive 
evidence of such ownership and the distinction between a case in 
which the plaintiff relies‘on: possession-as_ itself constituting his 
title and thatin which.he relies on it only to show his ownership, 
is ‘material to a proper .understanding .of the rules as tó 
the plea of jus tertii. .We-may add that the. protection ofa 
defendant in’ possession is properly brought under the first rule 
rather than under. the third and it is neither correct nor desirable 
to place a ‘plaintiff and. a defendant on:the same footing or to 
obscure the issue by using. ‘language appropriate only’ to the 
second rule. In this view, the observation.in the case under notice 
that the presumption of right .arising from possession applies al 
much to a defendant as to'a-plaintiff is:open to: exception.: : As a 
rule of’ evidence this is no. ‘doubt so, but that.is. not what - 
the learned Judges: evidently thad in mind. In: ‘the case 
before- them, neither party- -could . show owne fship or‘a. titės 
derived from the owner: and:the: competition'\resolved itself 
into one between a defendant in possession -ahd .a. plaintiff 
relying on a possessory title:based on previous possession. The 
ground of decision would.be properly stated to be that in gjectment 
a possessory title is a ‘prima ‘facie sufficient title in the plaintiff 
only as against.a ‘wrong doer,.#- e., a-defendant.whose ‘possession 
“commenced i in wrong’ Arumugam Chetty v. Periyannan Servai 1 
“see also Narayana Row y. :Dharmachar 2... :The view taken by 
“the. High Court when the case first came up.to it was that in the 
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circumstances the .defendant's possession must have çommenced 
in wrong, in, which, case: plaintiff would be entitled to be restored. 
to possession unless defendant, could rely on something more than 
his possession; ive,- title by way of ownership or other right 
derived from the ownér. . When the case came up on the second; 
occasion, the learned Judzes held that the plaintifi’s title, whatever. 
it was, had ceased by abandonment several years before suit.. This, 
should have sufficed to dispose of the suit but they proceed to, 
make some observations on the defendant’ s title as also on the 
availability . of the plea of jus tertii.. i 
In connection with the plea of jus tertii, the laoa ue 
do not sufficiently keep in view, the distinction between cages in, 
which it is pleaded. as against a possessory title and those in which 
it is put forward in answer to a title by way of ownership (whether 
direct, or derivative) and the same observation would apply to` 
sevéral Indian decisions, referred to in Mr. Mitra’s ‘Lecturég on 
Limitation (Lecture. VI). A due recognition of the scope of rules 
2 and 3 above stated will explain the difference in the availability. 
of the plea of jus tertii in the two classes of cases. Where, as in rule . 
(2), the plaintiff ¢laims ownership and relies on his possession as 
| evidence: thereof, it is-only presumptive evidencé, which can be ` 
rebutted by showing that the ownership is really in some one else: 
It is immaterial’. whether the defendant claims under such third 
person or not, for-the title of the latter is shown only in disproof 
of the plaintiff's alleged ownership. . Where, on the other-hand, 
the plaintiff rests his claim on a mere possessory title, the necessity 
fora plea by the defendant will be felt only,on.proof thathe disposs- 
essed the plaintiff or entered by wrong ; and once this is established, 
the defendant (asa _ wrong doer) cannot resist the plaintiff's claim | 
merely by pleading or even proving , that a third person, is the 
real owner, for the plaintiff ad mittedly did not.claim to be the 
owner but only relied on his possession which jn law.is good 
against, all. but the true. owner. The defendant must therefore 
fail unless he can go further and show that he isin by the 
authority of the true owner (Cf Narayana ‘Row v. Dharmachar 1), 
Doe d Carter v. Barnard 2, must be understood as falling in the 
first of the two groups of cases and Davison v. Gent 3, Graham v. 
Peat t, Chambers v. Donaldson 5, in the second group. As pointed 


1. (1902) I. L. R. 26.M. 514, 2. (1849). 18 Q.B:9 945. +» 
3. (1857) 26'L. J. Ex. ‘122. 4. (1798) 1 East 244. 
-5. (1809) 11 Bast 65. ii 
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out by Mr. Mitra, the general observations as to jus tertii in 
cases like Vellanki v. Venkata Ramat Sivagnana Thevar v. 
Periasami? Girdhari Lall Roy v. The Bengal Government ® Ranee 
Shornomoyee v. Watson & Co., must be understood in the light of 
the fact that in those cases there was no question of prior posses- 
sion by the plaintiff. In Rajah Haimanchull Singh v. Koomer 
Ganesham Singh 5, the plaintiff's prior possession could not 
prevail, as the defendant did not enter into possession unlawfully 
and plaintiff could not succeed on his title as owner as the‘adoption 
was held invalid. It will be a question on the pleadings in each case 
whether possession is relied on as a title by itself or as evidence 
of a title by way of ownership. In the English law, the distinction 
would till recently have been indicated by framing the action in 
tréspass and in ejectment respectively. 


Haribhai Hansji v. Nathubhai Ratnaji. I. L. R. 38 B. 249. 


We doubt the correctness of applying S. 65 of the contract 
Act to the present case, though the decision may be -supported 
on other grounds. The mortgage was void as being in contra- 
vention of a statutory provision, but the learned judges hold it 
to be a case of the agreement being discovered to be void’ as there 
was nothing to show that, at the time of the mortgage, the mort- 
gagee was-aware of the fact that the bond was void. This is to 
“make the party’s knowledge of law a question of fact in each case 
and we doubt if that is‘permissible. Everybody is presumed to 
know the law and this being an irrebuttable presumption, it is an 
established rule that a mistake of law is no grouud for relief. Some 
remarks on this head ‘will be found in 19 M.L.J. at pp. 76 et seq. 
On a proper construction of the section, in conformity with well 
known principles of contract law, it seems to us that an agreé- 
ment can ‘be said to be ‘discovered to be void’ only when this 
comes about from a knowledge of facts not known to thé parties 
at the time of the' agreement. The decision in Jijibhai v. 
Nagji 6, is of course also open to the same remarks. 





1. *(1876) LL.B. 1 M, 174 P.C. 2. (1078) LL. R. 1 M.312. 
3. (1868) 12 M.I.A. 448. ,> 4 (1878) 20 W. R. 211 (P.C.) 
5. 
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Pirsab Valad Kasimsab v. Grappa Basappa, I.L. R., 38 
B. 227. 


Critical Note—Re Ante-adoption er 


The actual decision in this case seems to us unexceptionable 
‘but the numerous observations incidentally made by Beaman J. 
in his own way call for some comments, A widow gave certain 
leases in 1902 and died in 1907. A ‘son who had been adopted 
during her husband’s lifetime but who attained majority only in 
1902, sued in 1909 to recover possession from the lessees. The 
widow had been in possession since her husband’s death but the 
document showing an arrangement to this effect made about 
the time of the ajoption had not been registered. The defendants 
put forward a plea of limitation. Art. 91-of the Limitation Act: 
was first relied on, but was not pressed. In second appeal the 
defendants urged a plea of adverse possession by the widow as 
against the plaintiff. In discussing this question, the learned 
Judge deals mainly with two points (i) the nature and effect of 
the arrangement made about'the time of the adoption and (ii) 
the character of the widow’s possession, apparently to the exclu- 
sion oftthe adopted son; and the-second point became material 
because of the view taken by him that the document showing the 
arrangement (dealt with under point (1)) could not be received in 
evidence for want of registration. 


As to the first point, the document itself is not set out in 
the report, but we are not satisfied with the reason.assigned in 
the judgment for holding it to be a deed inter vivos and not a 
will. No question seems to have been raised as to whether the 
property was ancestral so as to affect the validity of the arrange- 
ment if testamentary (as to which however, see Lakshmi v.. 
Subramanya 1.) Giving a life interest to the widow -is not in-- 
consistent with its being a will, unless it appears clearly that the 
life interest was intended to vest as from the date of the document 
and not after the husband’s death. Nor is the express reserva- 
tion of title to the property in the executant himself during his 
life-time, a true test of its non-testamentary character. It is 
consistent with the document being a will, unless it is clear from 
the document that he thereby cut’ down his interest to a mere 
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life-interest and parted with’ the rest. The extract at p. 228 of 
the report does not seem to.us to import any. such limitation. 


Even in the view that the: docas was non- testamentary, 
the particular ground on which the learned fudge holds it to be 
compulsorily registrable seems to’ us open to question’ He allows 
that in case of adoption by a widow, wherein the widow stipu- 
lates for the reservation of her Jife-interest as part of the adoption 
arrangement, decided cases have acted upon such documents ever 
if unregistered ; but the adoption in the present case having been 
made by the husband, he says that whether by way of gift from 
the husband or by way of contract with the minor, there was 
created in the widow an interest’ in immovable property (of the 
value of more than Rs. 100) and-such interest having been created 
by the document, the same required to be registered. Dealing 
with the question of registration, we have only to see what the 
document says. It nowhere ‘in terms confers a life-estate on the 
widow, but seems to leave her interest to be implied or inferred 
from the fact of postponing the son’s interest to the date of her 
death ; and it will be too much to*hold that even for such impli- 
cation ‘in effect, it requires registration. It may’however be that 
as limiting the son’s right or as-giving him a right by way of 
vested remainder which he may. not otherwise ‘have (taking the 


property to be self- -acquired) ‘the Some d is registrable, but that 
is a different matter. 


4 


By the way the learned~‘Judge makes some interesting 
remarks as to the legal character of. what are commonly called 
ante-adoption agreements. Looking at them’ as contracts or 
quasi-contracts, he says, he finds: it most difficult to refer them 
logically to any true category of contract, for, in his opinion, they 
would if at all be contracts “only, complete when ratified by the 
minor after attaining majority.’ He-adds “Ifthe minor desired to 
ratify any such contract on attaining majority, the previous 
existing contract would obviously be -nugatory, since it would 
clearly be open -to ‘him as an adult to confer upon his adoptive 
mother a life-estate.......... Nor is it easy to understand upon 
what ground the taking of a, on: in adoption can be regarded as 
‘consideration............ While it “is open to the minor to resile - 
from his share of the contract,/it is quite impossible for-the 
widow to resile from hers. An adoption once made cannot be 
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unmade...... So that it would appear that these instruments....., 
can hardly,be regarded as true. contracts.” Though the-learned 
Judge finally bows to the weight of authority on the question, this 
is a forcible statement of the case against such arrangements, on 
grounds somewhat different from those urged i in the referring 
judgment in Visalakshi Ammalv. Sivaramien 1. By his referring 
order in Vyasacharya | v. Venkubai'?, wherein he said he adopted 
the arguments of the referring judgment in the Madras case, . 
Beaman J. had invited the Full Bench to decide the general question, 
of the validity of such agreements, but the Full Bench declined to 
do so. He had then indicated some of his present arguments, as 
well. The judgment of the Full Bench in the Madras case in 
some measure meets the arguments of the learned Judge but it ig 
desirable to examine them in their present shape, as the law on 
the point cannot even now be regarded as, settled in all respects 
beyond controversy, particularly in view of the ambiguous remark 
of Lord Macnaghten in Bhasba Rabidat Singh v. Indar 
Kunwar 8 relied on in Jagannadha v. Papamma +. 

The first observation that occurs to one is that in, his 
remarks in the present case as well as in Vyasacharya 
v. Venkubai 5 Justice Beaman has not sufficiently kept in 
view the true nature of ‘voidable’ contracts and has lost sight 
of one class of contracts well- known to law viz,, those connected 
with the creation of a status. One familiar instance of the kind 
in the English law, is that relating to marriage, „If as-is indis- 
putable, marriage can be a ‘consideration’ in law, why not the 
taking of a boy in adption. A widow is not bound to adopt and 
she is free to adopt whom she likes. Thereis nothing inherently 
immoral or unmeritorious in a widow stipulating ‘that she would 
adopt a boy or the particular boy only if certain rights are secured 
to her. The argument in the referring Judgment in the Madras 
Full Bench case was that the natural father cannot represent the 
boy in the transaction (in which case, it would be ab initio void) 
and that the parties cannot by contract exclude the boy from 
` the incidents which the law attaches to the status of an adopted 
‘gon. The Full Bench rely on the dictum of the Privy Council 

in Ramasami Aiyan v Venkatrama Aiyan 6 as laying down 

1. (1904) I. L. R. 27 M. 577. (1919) I. L.R 37 B. 851. 


3. (1888) I. L. R. 16 ©. 556 (P. C.). i (1892) I. L R. 16 M. 400, 
5. (1912) I. L. R. 87 B. 351. 6. (1879) I.L R. 2 M91. (P, C) 
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that the natural father is competent in this behalf, for otherwise 
there can be no question of ratification. The arrangement is there- 
fore only voidable and not void. Beaman, J. however asks, if the 
efficacy of the arrangement depends on its ratification by the 
adopted son, what is the virtue in referring back to the original 
contract? Or, as he put itin the earlier case, ‘ the agreement 
per se is not binding on him? It is .submitted that the assump- 
tion is fallacious. The Judicial Committee cannot be understood 
to suggest that till such ratification, the arrangement has no 
legal basis and is non-existent in the eye of the law; and it is 
scarcely necessary to add that a well marked distinction 
exists between a new contract and; the ratification of a 
pre-existing contract. The acts and circumstances necessary 
to constitute a new contract are very different from those 
which will suffice to prove ratification. The recognition of the 
earlier contract, even as a voidable one, will legalise the widow’s 
possession during the boy’s minority and even after he attains 
age, the atrangement will in this view remain operative unless 
repudiated within a reasonable time. It.is also not unreasonable 
to argue that asa result of the same view, the court will be 
justified in holding the arrangement to be binding on the adopted 
son, even apart from any ratification or acquiescence, if the - 
court is satisfied that the arrangement was on the whole for the 
benefit of the minor. This is the basis of the decision in 
Visalakshi Ammal v. Sivaraman 1 and the numerous precedents 
referred to in the Judgment of the Full Bench in that case and 
thereis nothing inconsistent with them in the more recent 
Bombay cases like Venkappa v. -S 2, Kya kanya v. 
Venkubai 8 and Purshottam Rakhmabai + 
An interesting analogy will be found in tbe English common 
law as to infants’ contracts, particalarly contracts connected 
with marriage. They are not ordinarily void, but ‘voidable’ in 
the sense above explained, i.e,, ‘valid until repudiated’ and not 
‘invalid until confirmed (per Kekewich, J, in Duncan v. Dizon 5) , 
and binding unless repudiated within a reasonable time Smith v. 
Lucas 6. In Edwards v. Carter 7, a marriage settlement was 





i (1904) 1. Le R. 27 M. 5717. ° 2 (1906) 8 Bom L. R. 346. 
8. (1912) I. L. R. 87 B: 851. 4, (1913) 16 Bom. L. R. 57. 
5. (1890) L. R, ti C. D. ab p. 213. 6. (1881) L. R. 18 Ch. D. 543. 


7. (1898) a. C. 860. 
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entered into by the father of the intended husband (who was 
then a minor) andit was held that the husband could not seek to ` 
repudiate it, after the lapse of 5 years from his’ majority. And 
as suggested in some of the Indian cases bearing on ante- 
adoption agreements English Courts have also sometimes 
held that an infant’s contract is absolutely void in cases 
where the court can pronounce it to be clearly to his préjudice, and 
completely valid ùe., one which the infant has no right to repudiate, 
where the contract taken as a whole is clearly to his benefit. 
Clements v. London 4 N. W. Railway Co. t is an instructive 
case on the latter part of the rule (see also Corn v. Mathews 2.) 
Sir Frederick Pollock disputes the correctness of applying the 
description ‘void’ even to contracts coming within the first part 
of the rule, ¢.¢., those which are manifestly prejudicial to the infant 
(see Principles of Contract Ch. Il, part 1, S. 1; see also Parsons 
on contracts) S. 295, Vol. I.; but some other text writers 
including Leake accept the rule. 

The argument based on the fact that only one of the parties 
to.the arrangement hasa chance of resiling from it does not 
carry much force, for that is a feature common to all ‘voidable’ 
contracts. But the learned Judge proceeds to point out the 
„anomaly that in the event of repudiation by the boy, no restor- 
ation of the status quo ante is possible, for the adoption once 
made cannot be unmade. The answer to this of course is that it 
is so in all cases of contracts bound up with the creation of a 
status, It however séems to him that so far as the ‘legal in- 
cidents, rights and obligations arising out of such status are 
concerned, the contract should not be allowed to ‘control, abro- 
gate or restrict’ them. The status, he grants, may be created by 
contract, but he thinks it a fallacy to borrow considerations from 
the law of contract to use in the domain of status (see the refer- 
ring judgment in Vyasachrya v, Venkubat) 8. He seeks to drive 
the point home by pointing out that the effect of the arrangement 
in cases like Chitko Ragunath v. Janaki! and Ravji Vinayakaran 
v. Lakshmibai® is that ‘the adopted boy agreed to treat himself as 
not adopted so long as the adoptive mother lived. As well could 
a son ‘agree not to be born’. This argument was also strongly 





1. L. R. (1894) 2 Q B. 482. 3. (1898) 1 Q. B. 810. 
3. (1912) IL.R. 87 B. 351. 4. (1874) 11. B, H.C. R. 199. 
5. (1887) I. L. R. 11. B. 381, 
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urged in the-referring Judgment in Visalakshi-Ammal v. Siva- 
ramien 1 and it was suggested that the arrangements should be 
looked upon as ‘agreements or conditions essentially repugnant 
to the status created by adoption and therefore not binding.’ 
The Madras Full Bench, while recognising the force. of the last. 
argument in extreme cases, was of opinion ‘that ‘a fair and 
reasonable disposition of the property is not essentially repugnant 
to the Hindu law or the purposes for which adoption is allowed.’ 
This does not meet the larger question of principle on which the 
objection is also rested, viz, that a -private contract. cannot 
control or restrict, the legal incidents of a status arising out of 
that contract. 


It is submitted that as a statement of a general principle, 
the above proposition is only partially true. A person cannot by 
contract divest himself of the status itself (Cf. for instance, the 
testrictions upon divorce) ; nor can he generally contract himself 
out of the duties incidental to that status. It will be noticed 
that the above disability exists as much after as before he acquires 
the status. So far as the proprietary rights accruing to the per- 
son by reason of the status are concerned, it is cléar that there is 
nothing in law to preclude him from giving them up or waiving 
them after they had vested in him by reason of such status. 
What is there in principle then which stands in the way of his 
precluding himself from claiming them, by a contract entered into 
before such time? The rule prohibiting transfers of spes 
successionis will not apply here for several reasons. The tran- 
saction is not a transfer in any real sense and further the subject 
cannot be regarded as a-spes successionis when the arrangement 
is part of the very transaction by which the rights would be 
‘acquired (in the absence of such a contract). The contract, may 
be unenforceable for other reasons, such as want of consideration, 
personal incapacity like infancy &c., contravention of any well 
` established rules of morality or public policy (as for instance when 
spouses stipulate for living apart) or gross unfairness which would 
induce the Court to refuse specific performance. But that is a 
different matter. 


Here again, the ‘English. law furnishes a useful analogy, 
The effect of marriage under the common law was to give rise to 
certain rights in favour of each spouse in the property of the other. 


g 
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Among them were those known as dowe (the wife's right tọ take 
a portion of fhe husband’s property on his'death) and curtesy’ 
(a similar right of.the husband in the wife's property)-and these 

were indefeasible. The wife was also entitled to a share’ 
(generally a third share) of the husband’s personal estate under 

the Statute of Distribution. But it-was well established. that. by 

an agreement in the marriage ‘settlement, a wife may preclude 

herself from her right to claim dower (or a distributive share of 

the husband’s personal estate)—Gurly v. Gurly 1, and that an 

agreement to accept a provision ‘made for her in lieu of dower or 

thirds would bar her right to claim either Thompson v. Watts 2, 

Mr. Lush (in his book on the law of Husband.and Wife) adds that 

in the same manner “the husband can doubtless bind himself -by 

a similar contract not to claim his estate by the curtesy.” It may 

be added that similar contractual modifications of the legal effect 

of marriage are in different degrees recognised by other systems 

of law also in Europe. (For the French system, see Burge’s . 
Colonial and Foreign law 1910 Ed. Vol. III, pp, 476, 477 and 

561; for the Roman Law, p. 389, for the German law ibid pp. 

590 and 596; and forthe rules of Private Intérnational law 

governing such cases,tbid p. 799.) 


Illustrations of contractual modifications of the adopted son’s 
tights will also be found in other systems. of law that recognise 
adoption. Thus under the German law, the contract of adoption 
may exclude the parental right of usufruct and the adopted child’s 
right of intestate succession and legitime (Burge, Vol. II, p. 410). 
One other class of cases may also be usefully referred to here, in 
connection with the argument that the father of the boy cannot 
represent him in a transaction affecting rights which are to arise 
only after and. by virtue of the adoption. In view of early 
decisions that the wife’s right to dower may be excluded by a 
; jointure, a question arose ‘under, the English law, whether 
if the intended wife was an infant, her parent or guardian 
could accept a jointure as a reasonable -provision for her. 
After some difference of opinion. it was held that he could, 
“ because her benefit and the convenience of families require it” 
(Field v. Moore. 3 and Stamper v. Barker £.) The reason 





1. (1842) 8 Cl. and F. 748.8. C. 8 B. R. 291: “2. ~ (1969) 81 L. J. Oh; 445. ` 
8. (1855) 7 De. G.M. € G. at p. 709, _ 4. (1840) 6 Mada, 157- 
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assigned is significant. Drury v. Drury 1 illustrates both the 
above rules. Lord Northington there laid down that. of. the 
provision made by law for the wife, out of her, husband's estate. 
“she could not be deprived but by contract...... after the age of 
twenty one (at p. 51). That after majority a-woman could so con- 
tract herself out of her right to dower has never been questioned. 
The House of Lords in that case went further and held that 
even during infancy an absolutely binding contract to that. effect 
may be embodied in the -marriage settlement. This view has 
been since criticised and disapproved of (see per Lord Herschell 
in Sedton v. Seaton 2) but it has never been suggested that an 
arrangement of the kind made by the parent is a nullity in law, 
apart from any repudiation by the infant on coming of age (see 
note in 28 E. R.at p. 824). 

Before concluding this note it is only necessary to add a few 
remarks on some of the observations of Justice Beaman in 
- dealing with the question of adverse possesion. He says for 
instance. “I cannot conceive any circumstances in which a per- 
son could set out consciously to acquire a limited within a larger 
estate by adverse possession, the natural legal consequence of 
which would be to confer full ownership upon him.” Again having 
regard to the conduct of the parties (though the document 
itself was excluded as already stated) and their belief that the 
mother was in possession in pursuance of the arrangement, the 
learned Judge holds that ‘her possession, so long as she 
lived, would not be adverse to the plaintiff at any period 
but merely permissive’ and that ‘the intention to hold 
adversely in order to acquire an absolute estate’ would 
be wanting. Understood in the light. of the context, both 
these statements are open to exception. The fact that posses- 
sion is held under an arrangement void in law but believed by the 
parties to be good will not render such possession ‘ permissive.’ 
The true rule is that possession is adverse whenever held without 
title, but the possession of a person should whenever possible be 
referred to a lawful title. There are numerous cases in India, in 
which Courts have held that a prescriptive title was acquired by 
possession held in pursuance of a transfer invalid in law for want 


1. (1760—1761), 2 Eden 9 and 60. S. C. 28 E. R. 810, 
2. (1888) L.R. 18 A: C. at p. 67. - 
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of registration or of other formalities (Cf. for instance Venkata 
rayudu y. Subbamma 1 Budessa v. Hanmanta 2). The rule 
under the English law is also the same. For instance, a grant 
sale or gift of land by parol is void under the Statute of 
Frauds, but if the grantee enters into possession under such 
grant or under a deed not executed conformably to the 
statute, but which the parties by mistake believe good, the 
possession is adverse and caħnot be said to be held in 
subordination to the title of the legal owner’ (see Buswell on 
Limitation S. 367). The belief of the parties is material only to 
the extent of determining whether or not the acts of possession 
are done in assertion of a right (whether limited or plenary) in the 
person doing them. In the absence of such belief or assertion 
the person doing the acts cannot in law be regarded ‘as the 
de facto exerciser of the powers of use and enjoyment and 
the nature of the belief or assertion will determine the nature and 
extent of the right acquired by the possession when held for the 
statutory period. Hence it is that the same kind of external acts 
may in one case create a full right of ownership by prescription 
and in another only a ‘limited’ interest. When the possession 
is taken under an invalid document, the application of the above 
principle (as well as of a rule of estoppel) limits the prescriptive 
estate to that created by the document (See Rajah Venkata Nara- 
simha Appa Rao v. Rajah Surenani Venkata Purushottama 
Jagannadha Gopala Row 8,Subbiahv. Madduletiah +, Venganuma 
v. Chelamayya 9, Icharan Singh v. Nilmoney Balidarh 6.) The 
error in the learned Judge’s remarks in the case under notice 
can be best shown by imagining a suit for possession, by the 
adopted son against the widow herself, more than 12 years 
after she took possession (and beyond J years after his majority), 
In view of the cases above cited, it would have to be held that 
the widow had, by adverse possession, acquired a prescriptive 
right to the estate conferred upon her by. the arrangement under 
which she claimed to hold and that the suit for possession was 
barred to that extent. 








1. (1902) 18 M. L. J. 802; 2. (1896) I. L. R. 21 B'609, 
3. (1908) I. D. R, 81-M. 821. 4. (1907) 17 M. L. J. 469. 
“5. (1912) I. L. R, 36 M. 484. 6. (1908) I. L. R. 850. 470, 
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+ Paparayudu v. Rattamma I. L. R. 37 M 275. 

This case rightly dissents from Singam Setti Sanjivikondiah 
v. Draupadi Bojamma 1. That case had very little of principle 
to support it and even Mr, Justice Sankaran Nair who was a 
party to it, has refused to follow it in deference to Bhagwat 
Dayal Sahu v. Debi Dayal Sahu 2. The law may thus be taken 
to be settled that a reversioner can have a declaration of the 
invalidity of an alienation by the widow though it is in part 
supported by necessity. 





Sethai Ammal v. Nachiar Ammal. I. L, R. 37 M. 286, 

If the stepmother cannot come in as a Sapinda, there is as 
the learned Judges observe a real difficulty in finding a place for 
her ; and the only conclusion possible seems to be that arrived at 
by their Lordships. The judgment of the Privy Council in Rama- 
chandra Martand Waikar v. Vinayak Venkatesh Kothekar 3, 
must chill the ardour of Hindu Law students in attempting 
any extension of Yajnavalkya’ list of heritable relationships. 

Kanakammal v. Ananthamathi Ammal. I. L. R. 37 M. 293. 

The judgment in this case has the merit of recognising the 
claims of natural relations to inherit and at the same time we 
think may also be supported by authority. The leading texts 
of Yajnavalkya on Sridhana inheritance are AMAT TAAT ` 
wadag, and the next verse, viz, ANAA qimay agai... 
Aag AgmAT Commenting on the first text Vijnaneswara says 
TATANG: agaaga and then adds gTaledadTeaai TATENA 
ot aier sri AAT SANGATA, Commenting on the next 
text, he says**sdlarat: yain at sai AGUNA (first becomes that 
of the husband), in his absence his HeTasTat gitetai; and 
then he goes on in the other four kinds gama in their 
absence qanqa}. Again at the end of the comment on this 
verse dealing with the grandmother’s Sridhana he says TATA 
apa Aimat: Thus it will be found that the 
rule is that her relations are to take it but there is a difference 
in the order according to the form of marriage. The husband 
and his relations are first to take it when the marriage is in the 


1. (1908) LL.B. 81 M. 163. 2. | (1908) LL.R. 85 0. 420 (P.O. 
3. (1914) 18. O. W. N. 1154. (P.O) ; 
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approved form, on the other hand, the father and his relations 
are to take it first when the marriage is in a disapproved form 
but the right of either to inherit is not excluded. Madana 
Parijata takes the texts to mean this. Stabaka 8. See Bachha Jha v. 
‘Jugmon Jha 1 Smriti Chandrika recognises the right of the sister’s 
son to inherit. No doubt it is in connection with Brihaspati’s text 
- that most of the discussion centres, All the same, the fact that 
sister’s son’s right is recognised is significant. Similarly other 
leading commentaries. The Privy Council by suggesting 
distributive construction of the text of Brihaspati Bachha 
Jha v. Jugmon Jha 1, can hardly be said to have negatived 
the right of those relations under any circumstances. The rule 
of Manu asto Sapindas inheriting toa Sapinda is applied by 
Nilakantha to women. See Bai Kesserbat v. Hunsraj Morarji 2. 
Father’s relations are Sapindas and the definition of Sapinda as 
given in the Acharakanda is to be the governing definition. Rama- 
chandra Martand Waikar v. Vinayak Venkatesh Kollakar 3. 
Jagannatha also suggests that father’s relations are entitled to 
come in after the failure of the husband’s relations. 2 Colebrookes . 
Digest 684. The text cited by the Mitakshara in the Acharakanda 
about the king being the lord and the protector of women only 
on failure of the Matis of the two pakshas also supports 
this view. See slso Dharma Sindhu cited in West and 
Buhler. : Though the less said about the spirit of the Hindu 
Law the better See Ramachandra Martand Waikor v. Vinayak 
Venkatesh Kollakar 3 there seems to be some support for the, 
conclusion arrived at in the case. 


Radha Charan Das v. Sharfudin Hussein I. L. R. 41 C 276. 

We are not quite sure as to the correctness of the way in 
which the decision in Gobind Lal Roy v. Ramjaman Missers has 
been interpreted and applied in this case. That decision is no 
doubt conclusive in favour of the revenue sale in so far as the 
sale may be'sought to be attacked on the grounds not raised in 
the appeal to the commissioner. To this extent their Lordship’s 
pronouncement annuls the distinction betwen illegality and 
irregularity in connection with sales under the. Bengal Revenue 





1, (1885) I. L. R. 12 © 361. 2. (1906) I. L. R. 80 B 431. 
3. (1914) 18 C, W. N. 1164. 4. (1893) I, L. R. 210. 70 (P. 0.) 
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Sale law. But in respect of matters that may be regarded as the 
foundation for the jurisdiction or authority to sell, it would seem 
that even this restriction imposed by S. 33 of Act XI of 1859 
will be no bar, having regard to the whole scheme of the Act. 
Thus for instance in Haj Bauksh v. Durlav Chandra 
Kasi, 1 and Balkishen Das v. Simpson? it appears from 
the facts that the. objection to the sale which ultimately. 
prevailed had not been put forward before the Commissioner and 
yet the objection was ertertained and upheld. | Of course, what 
matters would be regarded as relating to jurisdiction and what, 
are not such, so that the sale will be one held ‘under the Act’ it 
is not easy to say. In the case under notice the learned 
Judges go the length of holding that once the. sale can be 
regarded as one held under the Act, the necessity of proving 
substantial injury before the sale can be set aside, applies as 
much when the sale is attacked on the ground of illegalities in 
connection with the sale as when the objection is taken on the 
score of irregularities. Here again it is not easy to decide 
whether a particular deviation from the prescribed procedure is 
an illegality or a mere irregularity. But assuming a case of 
illegality, we are not satisfied that the decision in Gobind Lal Roy 
v. Ramjaman Misser 8 requires substantial injury'in such a case 
also. As pointed out by the Judicial Committee in that case, 
S. 33 has been obscured by inserting init, without careful 
adaptation, the words relating to proof of injury. But, it is 
fairly gatherable from Their Lordships’ observations that they 
were not prepared to lay down that the effect of the insertion 
was to sweep away the distinction between illegalities and 
irregularities. All that they had to say was that the concluding 
part of the section (relating to the grounds of appeal before the 
commissioner) was quite general and did not allow of any distinc- 
tion being made between illegalities and irregularities. While 
nothing should be done unduly to impair the validity of revenue 
_ sales, it ought not to be forgotten that in connection with other 

kinds of involuntary sales language similar to that found in S. 33 
had generally been understood as necessitating proof of substantial 
injury only in case of irregularities and not of irregularities in 
connection with the sale. 





1. (1912) I. L. B, 990. 981. 2. (1898) I. L. R. 256. (P. C.) 983, 
8, (1893) I. L. R. 21 0. 70 (P.O) 
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Sadasiv Singh v. Emperor I. L. R. 41 C. 299. 

If one occasionally comes across Judges who consider them- 
selves above the law, one more often finds Judges who expect that 
every one of their acts or orders should in terms be provided for 
a section or ruling. Weare aware of a-recent instance in this 
Presidency when a District Judge on being requested to permit 
the crossexamination of a witness to be commenced the next 
day replied that there was no provision in the Code authorising 
him todo so. In the Calcutta case ‘under-notice, the learned 
Sessions Judge has not put on record his refusing to postpone 
the cross-examination for a day and it is not therefore possible to 
say whether he did so in what he considered the proper exercise 
of his discretion or in the belief that he had no power to post- 
pone the cross-examination. The particular case is a strong illus- 
tration of the serious prejudice that may result from what may 
at the time appear but a small matter. The observations of the 
High Court are sufficiently clear and general to enjoin on 
_ subordinate Courts the duty of showing every reasonable indul- 


gence in such matters. 


_ Crompton and Co., Ltd. v. Mohan Lal—Re Arbitration, 
I. L. R. 41 C. 313. ; 

Unlike the corresponding provisions of the Civil Procedure 
Code, the Arbitration Act of 1899 does not specify the 
reasons for which an award may be remitted for reconsideration ; 
and it has been held in Calcutta that the scope for remitting is 
wider under the Act of 1899 (Protap Chunan Dey v. Toolsi 
Dass Dey 1). Again, where the reference to arbitration is through 
Court, the procedure under the Code, in case of ‘ misconduct’ of 
the arbitrator would be to set aside the award and proceed with 
the suit and not to send the case back to the arbitrator, though 
the misconduct charged may be only legal (as distinguished from 
moral) misconduct. Where however the award is made on. a 
private reference but the Court, in the course of proceedings to 
file it, finds that the arbitrator has been guilty of misconduct, the 
Code does not provide what is to happen; and the intricate 
questions may arise in such acase as to whether the parties 
should submit to arbitration over again: or Whether a suit will 





1. (1902) I. L, R. 29 C, 798. 
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lie in spite of S. 21 of the Specific Relief Act and if a suit 
will lie, how the -party is to be protected against any hardship 

arising from the lapse of the period of limitation during the 
arbitration proceedings.- Having regard to the course of 
decisions in England in respect of statutory provisions. 
on which Ss. 13 and 14 of. the Indian Arbitration Act are 

based, we think the learned Judge was justified in holding that 
in the present case he-had power to remit the award. But, with 
all respect, we beg leave to doubt the expediency of the 
course he adopted. Assuming the soundness of Anning v. 
Hartley in this respect, we think there is great force in the 
following observations of Romilly M. R. In Re Tidswell 2; “ Not- 

withstanding the perfect honesty and bona fides of an arbitrator, 

it is impossible, where an award has been set aside and sent back 

upon such grounds, that there should not be, in spite of himself, 
some disposition to favour one side and to make it appear that 
the objections to the award were useless and that the sending it 
“back was productive of no good.” This would be all the more 
so, when, as in the present case, the objecting party makes in - 
-,the course of the setting aside proceedings, allegations of a 
personal nature (though not strictly of corruption) against the 
arbitrator who denies them, : 


1. (1858) 27 L. J. Exch. 146. 2. (1863) 87 Beav. 918. 
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- NOTES OF INDIAN, CASES. 

‘Sheo Prosad ‘Bungshidhur v. Ram Chunder, LL.R. 410, "393, 
Bunsi Singh v. Kishun Lall Thakur T.L.R. 41 ©. 632, 

With reference to, the decisions under S. 622 of the Civil 
Procedure Code of 1882, a learned, Judge of this Court used to 
remark that in most cases the interpretation ` of the’ true scope of 
the section had been adjusted to the willingness or reluctance of ' 
the court to interfere in each partictilar case. What is a ques- 
tion of jurisdiction pure. and simple can never be: exactly defined. 
nor is it possible to conceive of a question! ‘of error of jurisdiction 
without some mistake of law underlying it. And as for the third 
clause of the section, relating to ‘acting illegally or with material 
irregularity’, one may. well take a warning from the result of the 
attempt at definition in Krishna Naidu v. Chapa Naidu 1, The 
opinions delivered by the Full Bench in‘Vippiluri Atchayya v., 
Seetaramachandra Row 2 further illustrate the futility of expect- 
ing anything like a unanimity or even reasonable certainty as to 
the precise scope of the section. But we are, with all respect 
unable to agree with Woodroffe J. that the preferable’ construc- 
tion of the term ‘jurisdiction’ in S. 115, is- that.of jurisdiction 
‘local, pecuniary, p personal or with reference to the subject matter, 
of the suit’ as distinguished - ‘from ‘the: legal. authority of the 
court to do certain things, viZ., to make a particular order ina ` 


case before it. 


The two Calcutta cases under notice seem te“us to be- 
rather extreme instances of ‘self-imposed incapacity on the 
part of the High Court. Well may one ask as did Justice, Flet- 
cher in. the first case, what then are the cases in which the High 
Court can interfere under S. 115 of the Code. Take for instance, | 
the facts of the first case as stated by Fletcher J. A transferee 
of the landlords’ right (reversion) terminates the lease by notice 
to quit and then sues for possession, The Court of first instance 
dismisses the suit on the ground that the. lease does not contain 
a covenant to evict. But the plaintiffs case is that ‘the lease’ has 
been put an. end to.. If such were the: facts,—as to this, the 
judgment of the appellate Court is. not, very clear—the learned 
Judge could not help remarking, as he did that it’ was 
impossible to, understand what the first Court meaht ‘and 
we. think a court of revision will not justify its existence if 
it feels itself powerless to interfere in such a case. Take 





“4. (Gases) L L. R, 17 M 410. ' a. (1912) 24M. L. J. 179, 
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again the facts of the second case, Coxe J. begins his Judgment 
by saying ‘it must be conceded that the order against which 
complaint is made is hardly defensible’ and in another part of 
‘the judgment, he ‘refers to the omission to providé for costs 
‘aS a grave injustice’.’ Yet both the learned Judges doubted their 
power.to interfere, as it was not a ‘case decided’ by the lower 
Court within the meaning of S. 115. When an application is 
made for leave to withdraw a suit, with liberty to bring a fresh 
suit, the order granting such leave is one made in ‘the exercise 
of the judicial discretion of the Court, putting anend to that 
suit and having this’ important further consequence that it 
removes the statutory bar to a fresh-suit on the same cause of 
action. Itis thus difficult to see why it is not'a case decided 
by the Court and why a Court of revision should not interfere 
' with the leave if granted in a-case not falling within the section 
(see Choraju Chinna Kottayya v. Raja. Varadaraja Apparow 1,) 
Iti is sdme consolation that the learnéd Judges of the Calcutta 
High Court tested their final decision not to interfere, on other 
grounds as well. ia à 


- As to the preliminary quéstion dealt with - in the first “case, 
viz., the maintainability of an appeal under clause 15 of the 
Letters Patent against a judgment of a single Judge under S. 
115 C. P.C. weare glad that, the Calcutta High Court have 
held, in accordance with the view of the majority of the Madras 
Full Bench in Chappan v. Moidin Kutti 3, that the longstanding 
Bea is warranted by the spirit, if not by the letter of the law. 





` Chatarbhuj y. Raghubans Dayal I. L: R. 36 A 354. 
This case raises the point whether apart from Sch. II Ss. 
E 5 8 and 15, the Court has power to’supersede an arbitration and 
proceed with the suit. Their Lordships were ‘disposed to hold 
that it had not, though it was sufficient for. the purpose of the 
case to hold that there was no occasion for the exercise of such 
an inherent power. The question raised'is one of considerable 
difficulty. Ona’ question like this, one ought to be careful in 
selecting the authorities. For instance, Atlas Assurance 
‘Company: v. 'Ahmedhoy Habidoy? from which their Lordships 
dissent is a decision urńder the Arbitration Act which 
relates only to references without the ‘intervention of the 
š Court and contaihs widely dissimilar provisions from those of the 





1. (1914) 27 M. L. J. 244. 2. (1898) I. L. R. 22 M. 68. 
i 3. (1908) 10 Bom. L. R. 361. 
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Civil Procedure Code, S. 5 of that Act says that a submission is 
irrevocable except by leave of Court, thereby necessarily implyiag 
that it may. be revoked at any stagerby applying to the Court. 
S. 16 gives the Court power to remove a misconducting arbitra- 
tor and S. 8 power to appoint a new arbitrator in the place of the 
person so removed. Similarly the English Arbitration Act (52 
and 53 Vict. ch. 49) S. 1 contemplates revocation by leave of 
Court. S. 11 gives the. Court power to remove a misconducting 
arbitrator. S..16 gives the Court the same power in case of refer- 
ences through Court as in the case of references outside Court. 
S. 15 makes the arbitrator an officer of Court subject to the 
directions of the Court. It will thus be seen that both under the 
English and Indian statutes, the Court has powers of revocation 
which it may not have, certainly has-not been expressly given, 
“under the Civil Procedure Code. „Under the Civil Procedure 
Code, if the reference.is outside Court. and the Court is asked 
to file the agreement on. good cause shown it may refuse to file it 
under rule 17, Where. on the other hand the application is 
under rule 20 to file the award the Court my refuse to pass a 
decree in terms of the award on the ground that the submission 
had been validly revoked. Once the agreement to refer is made 
a rule of Court, the same rules govern the further stages of the 
reference as in a reference through Court. ‘Under the common 
law, a party might have at any time revoked the authority of the 
arbitrator whether the reference was through Court or outside 


Court. In the former case, if he acted without leave of the court 


which would be given only .on sufficient cause being shown, 
he was guilty of contempt and was liable to attachment. 


Having regard to the rule of équity and good conscience. laid 


down by their Lordships of the Privy Council, in Pestonjee Ve 
Manackjee 1, a party must be taken to possess the right- to 
revoke a submission for good cause. shown whether the sub- 
mission is through Court or otherwise. Perumala Suryanarayana 
v. Perumalla Venkatarangayya 2 Halimbhat Karimbhai v. 
Shamker Shai, 8. ‘The question’ that is troubling t the Courts i is the 
stage at which effect can be given to this right, whether- ito can 
be- done only after the award is måde or whether it can be 
done before. The rule that convenience suggests is that the 
Court should have this power even before the award is made. 





1. (1865) 12 M. I. A. 112. : 2. (1902) I. L. R. 37 M 112. 
3. (1885) I. L. R. 10. B. 381. 
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Perumalla Suryanarayana v, Perumalla Venkatarangayya 1, 
seems to assume this power: The English Courts always 
exercised this power. On.the principle of Ubi ‘jus, ibi reme 
dium, the Court would have inherent power to` give effect to 
the tights of the parties.’ The difficulty in‘the way of assum- 
ing ‘such power arises ‘by the language of.- R 3 (2) 
of the second sechedule—which says: “Where a matter 
is referred to arbitration, the Court shall not, save in the 
manner and to the extent provided in the Schedule, deal 
with’ such matter in the same suit." It may be that notwith- 
standing this provision the’ Court has power to review the 
order making the reference and then the arbitration must “fail 
(cf. the analogous cases of preliminary decrees and ex parte 
decrees being set aside). It may, on the analogy of the 
power to review, be argued also that everything that 
has the effect of cancelling the original order of reference may 
be given effect to without doing violence to the language of R. 3 
(2). Rule 15 (c) seems to contemplate a wider power of setting 
aside than is justified by rules 5 and 8. ` Rules 5 and 8 directly 
relate in fact only to appointment of arbitrators and’ extension 
of time for making the award, the provisions as to supersession 
being only ancillary. ‘The non-existence of a provision in 
rule 15 as to other grounds of invalidity did not prevent Courts 
from recognising such grounds of invalidity. A view like this 
has the merit of making the least change in the law as under- 
‘ stood previously. But the fact that though the -law was 
understood differently in Halimbhai .Karimbha v. Shamker 
Shai? and Kothandarama Aiyar v. Sivagnana Desikar 2 
changes have been introduced by making room in rule 15 (c) for 
the consideration of those circumstances after the award is 
made, no change. has been madé in rules 3, 5 and 8 and the fact 
that there would be. no appeal from the -order, taken with thè 
circumstance that i in practice no difficulty has so far been felt 
for want ‘of such provision and the power of review ‘would be 
sufficient in ordinary cases and that even’ in England, the power 
of revocation by. Court is- ‘but rarely exercised leads one to doubt 
ifafter all the plain reading of the rule that is adopted i in 
Halimbhai Karimbhai v: Shanker Shai Sis not the right 
rule. > Ee 5 ban a o ak 





1. (1902) I, L. R. 27 M: 112. 
2 (1902) 11M.U.J.121. ` ` 8$. (1885) I. L R. 10 B8381. 
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CRITICĂL NOTE. 


Thayammall v. Kuppanna Goundan, 27 M. L. J. 285. 
Re. Art. 44 of the Limitation Act and De facto guardians. 


The decision of their Lordships-Sadasiva Iyer and Tyabji JJ. 
in the above case is the first decision extending the principle laid 
down in Mata Din v. Ahmad Ali 1, to cases of alienations made 
by de facto guardians under the Hindu Law. In spite of the 
observations in some earlier judgments (as for instance in Sham 
Chandra v. Gadadhar ,) one may well doubt, even apart from 
authority, whether the article can reasonably be construed as ` 
applying to alienations by de facto. guardians. It provides for 
a suit described as one by a ward who has attained majority 
to set aside a transfer of property by his guardian. 
The word ‘guardian’ prima facie connotes that the person 
holds that position by a right known to and recognised by law. 
Where there has been no regular appointment of a person as 
guardian or an appointment has been made without jurisdiction 
or some intermeddling with the minot’s property has taken place,’ 
the person thus actually in. charge of the minor’s properties is 
only a quasi guardian or a de facto guardian as he is sometimes 
called [See Schouler’s Domestic Relations Sec. 326]. Hence un- 
less it could be said that according to the Hindu Law all persons 
who take upon themselves, even if it be officiously, the management 
of aii infarit’s property are authorised by Jaw to do so and that there 
is no distinction between officious intermeddling and an. 
administration of an infant’s properties under lawful authority, 
it seems impossible to stretch the applicability of Art. 44 of the 
Limitation Act to cases of transfers by persons who are loosely 
styled de facto guardians. There seems to be scarcely any 
system of jurisprudence which recognises these de facto 
guardians asaclass of guardians at all and the Hindu law is 
no exception. 


Certain observations in Hanuman Prasad’s case! and the 
series of cases following it, have sometimes been interpreted. as 
recognising a legal status in such persons. The question for 
consideration in Hanooman Prasad’s case was whether a mort- 
gage -executed by the mother of a minor who for the purpose of 





1, (1912) .1.L.R. 84 A. 218 (P.C.) - = 2 | (4911-18 C.L.J. 297. --- 
1. (1956) 6 M. 1. A. 363 
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the case was assumed to have come into the management of the 
property-by wrong, was binding on the estate. ‘Their Lordships 
distinctly” ‘point out at p. 413 that the question of the right to the 
management of the estates of the infant stands apart from the 
other question as to how far a charge created honestly by an 
intruder is affected by the want of dejure title. It may 
be that the Hindu Law treats persons dealing with honest 
intermeddlers of infant’s property more favourably than -other 
systems of jurisprudence when the transaction is for the infant’s 
benefit. But this in no way warrants the conclusion that under 
the Hindu ‘Law managers of infant’s’ property without right are 
given the position Occupied by guardians. It may'be somewhat 
difficult to define in the abstract the distinction between the 
scope of the authority of a legal guardian and the result arrived at 
by the cpetation of the equity allowed by the Privy Council in 
favour of persons dealing with de facto managers. An attempt in 
that ditection was made by their’ Lordships Sundara Aiyar and 
Sadasivayyai JJ. in Vembu Iyer v: Srinivasa Iyengar 2 where 
Sadasiva Aiyar J. states in the form of certain propositions the 
powers which a’natural guardian has under the Hindu Law. Itis 
sufficient for our present purpose to say that thedistinction between 
a natural guardian and an intermieddlet is recognised therein. 


‘ 


There is however considerable difficulty, due mainly to paucity 
of authority, in 1 determining whether a particular relation of aminor 
who manages, the infant’s property is or is not a guardian under the 
Hindu Law.. There are very few Sanskrit texts dealing with the 
question of guardianship. According to the smritis the ruling 
power is the ‘Supreme guardian of the property of all minors male 
ér female (Vide pp. 256, 680, 793 and 822 of Manmathanath Dutt’s 


translation of Dharma Sastras. Also Colebrook’s Digest Vol. II, -` 


p. 574 (1874) Ed.) Beyond this the Hindu Law texts do not seem 
to lay dowri any positive rules as to guardianship. ‘Strange, in his 
book on Hindu Law Vol. I., page 71, says that the king is the 
universal-superintendent of those who cannot take care of them, 
selves. "In this’ capacity it rests with him, ¢. e. with the Judicial 
power exercising for.him this branch of his prerogative to select 
for, this office the fittest among the infant’s relations. He adds ‘It 
is stated thit in practice the.mother.is the guardian. But as the 
Hindu s idow i is herself liable to the same sort of tutelage it is more 


2, (1912) 28 M. L. J. 688. 
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correct to regard her-as proper, if capable, to be consulted upon 
the appointment of one’. ‘Thus apart from the father whose. right 
of control and management of the infant’s properties is assumed 
and. is perhaps traceable to the original ‘patria potestas,’ it is 
difficult to assume in the face of the texts conferring the 
right of guardianship on the sovereign: as parens. patriæ, that 
the mother or any. other relation of the’. infant bas any right to 
act'as guardian [Vide in. this connection Manmathanath Dutt’s 
Translation of the. Dharma Sastra p- 791 wheré. the mother 
is not given the: absolute power of disposal over the son as 
‘contradistinguished: from thé father, as.also’ p. 796, where the 
ownership of the son being discussed the mother-is-not at all 
regarded as owning any right, Vide also 22 M.L.J. 68 per 
Sundara Aiyar, J.J] Macnaughten in his Principles and Precedents 
. of Hindu Law (Chap. VII) however lays down the following 
rule. “A father is recognised as. the legal guardian of his 
children when he exists; and when the father is dead the mother 
may assume the guardianship of him. In default of her, an 
elder brother of a minor is competent, .to assume the 
guardianship. In default of such brother the paternal relations 
génerally are entitled to hold the office of guardian; and, failing 
such relatives, ‘the office devolves on the maternal kinsmen 
according to their degree of. proximity ; but the appointment of 
‘guardians universally. rests with the ruling power.’ No authority 
is cited by the author in support of the rule thus stated; 
‘nor are we able to find any authority in -the Sanskirt texts to 
warrant it. Later writers like Trevelyan merely reproduce this 
passage. Mr. Mayne, states the rule:m. a. somewhat different 
form, viz, that the father and ‘after him the mother are natural , 
guardians and in default of the mother, the nearest male kinsmen 
of the infant should be appointed,: the paternal kindred having 
preference over the maternal, (Hindu Law S: 211):. In the | 
case under -notice, the learned Judges make a -reservation in 
favour of the elder.. brother -and. the direct ‘male. sand female 
ancestors of the minor. © , ae 
In dealing with passages in the texts that fave 6 any .reference 
to guardianship; it must be remembered that in several systerns of 
jurisprudence (such as the English and the Mahomedan).the 
rules relating to guardianship in respect. of the property are not 
identical with those regulating the guardianship of the person of 
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a minor. In the common law of England, except in the case of the 
guardianship im socage, ‘there is no provision .at.all for the 
guardianship of property. It will not therefore be:safe to draw 
any inferences regarding the right of guardianship to property 
from provisions regulating the guardianship to the person ofa 
minor. Hence, even accepting the rulestated by Macnaughten, 
as at all applicable to guardianship of property, all the persons 
mentioned therein ought not to be understood as having in turn 
an absolute right to take upon themselves the guardianship of a 
minor. without any permission or authority from the ruling power 
Vide Kristo Kissor v. Khadar Moye Dossee 1, followed in the 
case under notice. 

- There is a passage in Apararka’s commentary on Yagnavalkya, 
cited from Sankha, tothe effect that where the mother is alive the 
sons have no independence in a joint Hindu family, The passage 
occurs in the Chapter relating to partition and could hardly be 
taken as dn authority relating to guardianship, especially as the 
law as enunciated. therein is now obsolete [ Vide, al M.L.J. 13, 14 
Journal portion]. 

It is open to question whether there is any sanction in Hindu 
“Law for the mother of a minor acting as ‘guardian’ of his pro- 
perty, so as to make Art. 44 of the Limitation Act applicable 
to alienations made by her. But after the decisions of the 
Madras High Court in Ranga Reddi v. Narayana ` Reddi 2; 
Madugula Latchiah v. Pally Mukkalinga 3, Sivavadivelu v. 
Ponnammal 4, it is perhaps too late in the day to question the posi- 
tion that in the management ofan infant’s properties the mother 
actsas a legal guardian, It must however be pointed out that the 
above decisions aś well as the decisions of the other High Courts 
on the point purport to be based upon the authority of the-Privy 
Council decision in Gnanasambanda v. Velu ©, With great respect 

_ to the learned Judges who took. part in the above cases, it is sub- 
mitted that the decision in Gnanasambanda v. Velu5 can hardly be 
regarded asan authority on the interpretation of art. 44 of the 
Limitation Act. As was observed by their Lordships of the Judi- 
cial‘ Committee in Ma Nhin v. U. Shaw 6 a decision to be an 
authority must decide clearly and broadly the point at issue in 
“a subsequent litigation. The question as to whether the mother 
wasthe natural guardian of the property of the minor was not 


i (1878) 2 O.L.R. 5838. - 2. (1905) I. L. R. 28 M. 428. 

3. (1607) 1.L.R. 80 393 s.c. 17 M.L.J. 220. 4. (1912) 22 M.L.J. 404. 
5. (1899) I. L. R. 28 M. 27 7 s.c. 10 M.L.J. 29. (P.G.) 
6. (1914) 27 M.L.J. 41 (P.C.) 
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raised before the Privy Council in Granasambanda v. Velu 1 nor 
was it at all necessary that any reference should have been 
made to art. 44 of the Limitation Act. The claim of the 2nd 
defendant in that case would have been barred even otherwise, 
as the alienation by his mother was made on the 17th September 
1868, he attained majority in 1880 and the suit was brought 
after the expiry of 12 years from his attaining majority. It. 
does not appear from the argument in the case as reported that 
any reliance was placed on Art. 44. Further their Lordships 
hold that the alienation was ab initio void and in this view 
there was no necessity to set aside the same by a suit brought 
within a shorter period of limitation [cf. Hazari Lal v. Jadoun 
Singh? Bakatram Nanuram v. Kharsetji 3 Malkarjun v. 
Narhari £] 

In these circumstances we cannot help feeling that it would 
be unduly straining the decision of the Privy Council if any 
portion of the Judgment in the above case should be treated as 
an authọrity for holding either (1) that a Hinda mother is a 
legal guardian of her minor son’s property so as to bring- her 
alienations within art. 44, or, (2) that, (were it otherwise,) art. 
44 would apply to alienations by de facto guardians. In this 
view the cases which have applied art. 44 of the Limitation Act' 
to transfers by Hindu mothers of their infant’s property would 
seem to require reconsideration, 

Whatever may be the position of the mother asa natural 
guardian, having regard to the rule of Stare decisis, it is 
submitted that the other relations of a minor can hardly claim 
any right under the Hindu Law to be his natural guardian, in 
respect of his property. 





1. (1899) I. L. R. 98 M. 271 s. c. 10 M. D. J. 29. 
2. (1882) I. D. R. 6 A. 76,78. 8. (1903) I. L. R. 27 B. 560, 562, 563, 
4. (1900) I. L. R. 26 B. 287 at 348 P, C, ` 
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NOTES OF INDIAN CASES. J 
Balakram v. Gaydni, I.L.R. 36 A. 370. 

Whether one agrees with the conclusion reached in this case 
or not, it is certainly difficult to see how any question of limi- 
tation was involved in it so as to make it compulsory on the 

‘Court to consider the objection and give effect to it suo motu. 
‘No doubt when the amendment was made, the time for filing the 
suit on the amended basis had gone by. But that would not 
bring the case within S. 3 of the Limitation Act. Amendment 
whatever its character cannot amount to institution. The only 
way in which limitation comes intothe question is as a self-imposed 
check on the exercise of the Court’s discretion. That circum- 
stance cannot make it compulsory on thé Courts to notice the 
objection. 

Turning to the main question itself as to how far limitation 
should impose a check on the Court’s action in permitting amend- 
ments, judicial opinion seems to be divided. Sir Arnold White 
C. J. seems to take one extreme view, in (see Mahammud Ayyab 
Sahib v. Gunnis & Co. 1) while Sadasiva Aiyar, J. seems to 
take another (see Kumara Venkata Perumal v.V elayuda Reddi 2.) 
‘Wallis, J. in the second mentioned case seems to take an inter- 
mediate position ; while holding that the fact that the other side 
is deprived of the plea of limitation is a ground for refusing an 
amendment, he thinks that in special circumstances the Court 
may relax the rule. Kutti v. Achutan Nair 8, Sevugan Chetty v. 
Krishna Aiyangar t, Varadiah v. Rajah Kumara Venkata 
Perumal ë incline to the view of Sadasiva Aiyar, J. Krish- 
andas Rupchand v. Rachappa Vithoba 6, seems also to 
take the same view. Mallikarjuna v, Pullayya 1, Elagappa 
Chetty v. Vellian Cheth 8, which give expression to the 
contrary view are cases of addition of parties which is 
specially provided for by the legislature while Sattappa Chetti v. 


Jogi Soosappa 9, a case of amendment takes the more liberal LA 


view. Wherever the legislature has thought fit that a limit 
should be set to a party being deprived of an advantage 








1. (1913)24. M. L. J, 562, 2. (1914) 27 M. L. J. 26. 
3. (1911) 21 M. L, J. 475. 4. L L. R. 86M, 378." 
5. (1918) 26. M. L. J. 83. 6. (1909) I. L.R. 33 B 644. 


7, (1892) I. L. R. 16 M 819. 8. (1894) I. L. R. 18 M. 38. 
: 9. (1898) I. L.R. 17 M 67, ' 
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gained by the fault, negligence or misfortune of the other side 
in the , matter of procedure it has expressly provided for it. (See 
the articles governing applications to set aside exparte decrees, 
dismissals for default, eéc.). Even in cases of amendment, it has 
set a limit by providing that if a new party is to be added, that 
must be done within the period of limitation. When the legislature 
has not chosen to circumscribe the court’s discretion, there is no 
reason why the court should impose any restriction. To put 
forward the acquisition of a right by the defendant as a ground 
for not interfering is to beg the question. The right, it may be 
answered, is subjected by the legislature to.a discretion in the court 
to affect it by its order. (See Murugachetty v. Rajasami 1.) The 
provisions of the Civil Procedure Code dealing with amendment 
are S. 153 and 0.6, R. 17. S. 153 says that the Court may at any 
time on such terms as to costs or otherwise amend any defect or 
error and all necessary amendments shall be made for the purpose 
of determining.the real question at issue raised by or depending 
on such proceeding. O. 6, R. 17, says on the other hand, that 
the court may at any stage of the proceedings allow either party 
to amend his pleadings on such terms-and in such manner as 
may be just and all such amendments shall be made as may be 
necessary for the purpose of determining the real questions in 
controversy between the parties. Whenever amendments are 
necessary for the purpose of determining the real questions in 
controversy between the parties, the Court has no discretion but 
is bound to allow them irrespective of any right acquired by limi- 
tation, Reading the two rules together, it seems also a legiti- 
mate deduction to make that where the Court is asked to supply 
a defect or error it has a wider discretion than when it is asked to 
_ alter the pleadings on other grounds. It may be,’limitation is a 
good ground for refusing amendment whenever it is asked for 
purposes -other than supplying an error or defect: Such a 
conclusion would bring the Indian Law in line with the 
English rule as laid down in Weldon v. Neal 2: The old Code pro- 
hibited amendment when the result would have been to change 
the nature of the suit. It is fancied that in such cases, the plea of ` 
limitation of which the defendant might be deprived is a consi- 
deration for refusing amendment. Where by mistake one relief 





1. (1912) 22 M. L. J. 984 at 309. 2. (1887) 199. B. D. 894, 
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is asked for while another ought to have been, the caute of action 
being the same, (Kutti v. Achutan Nair 1, Varadiah v. Raja 
Kumara Venkat Perumal 2, Sevugan Chetty v. Krishna Aiyan- 
gar 3,) where the action is laid in one way while it ought to 
have been in another, the material facts alleged being substantially 
the same and the relief the same (Krishnadas Rupchand v. Rach- 
appa Vithoba’) or where facts are alleged by a party which for no 
fault of his turn out to be inaccurate and as a consequence the 
action as laid becomes formally defective, the Court must have 
power toamend without regard to any question of limitation. 
Third parties’ rights are sufficiently safeguarded by S. 22 of the 
Limitation Act. Where however the party has to alter his case 
on the facts of which he should have been aware, or has to add 
to his causes of action and not merely to substitute one cause for 
another the defendant might be considered as being deprived of a 
legitimate defence and the amendment might be refused. On 
the facts, the case under review would seem to come under the 
latter class of cases and in that view, the conclusion’ seems to 
be right. i l 





Lakshminarasimham v. Ramachandra : I. L. R. 37 M. 319. 

Having regard to the changes introduced by the Estates 
Land Act in the law of landholder and tyot, the judgment in 
this case seems to be right. Any other reading of S. 74 
of the Local Boards Act would have had the anomalous result 
of giving the landholder a remedy in respect of the road cess 
which he does not have in respect of his rent. Unlike the Rent 
Recovery Act which dealt comprehensively with all classes of 
landlords and tenants, the Estates Land Act deals only witha 
special class. S. 134 which extends the remedies provided by 
certain sections of the Act to ryotwari proprietors etc., only 
emphasises this fact. The Act as it originally stood was intended 
to have a somewhat wider operation, S. 3 cl. (11) (c) defined 
rent soas to include quit rent, jodi and poruppu payable - by 
Inamdars to landholders. But this clause has now been repealed. 
Even if it was not repealed, in the absence of any provision for 
reading “‘inamdar” for “ryot” in the sections concerned, this 


1. (1911) 21 M. L. J. 476. 2. (1918) 26 M. L. J. 83. 
8. (1911) I. L. R. 36 M, 378. 4. (1909) I, L, R. 383 B 644. 
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clause would have been of little use in extending the remédies ` 
provided by “those sections ; on~ the other hand it would have 
caused considerable embarassment. Curiously enough, the 
decision makes no reference to S. 3 cl. (11) (a) which undoubtedly 
has some bearing. That clause includes in the definition of 
rent, ’ for the purposes of S. 77 and certain other sections 
“money recoverable under any enactment for the time being in 
force as if it was rent.” The’ clause does not say “ recoverable 
froma ryot.” It may be argued that road cess comes within this ` 
description and as such the remedies provided by S. 77 are | 
available to the landholder to whom road cess is due from the 
intermediate holder. Apart from the difficulty presented by the 
word “ryot” in S. 77 to which we have referred already, itis to 
‘be doubted if S. 74 of the Local Board’s Act which gives the 
landholder “ the same powers as may under any Act or Regula-- 
tion be ‘exercised by any landholder in the colléction and 
recovery. of rent” isan enactment which makes the money 
recoverable “as if it was rent.” Having regard to the context 
and the enactment of a special clause for jodi, etc., the preferable 
construction of this clause would seem to be’ to confine it to ` 
moneys recoverable from ryots. 





Amerchand & Co. v. Ramdas Vithaldas, I. L: R. 38 B. 255. 
The decision in this case that a railway receipt is a document 
of title within the meaning of Ss. 102 and 103 of the Contract 
Act is in conformity with the policy underlying those sections 
and.the learned: Judges have rightly, if wë may say so, declined 
to follow the view taken in G. I. P. Railway Co. v. Hanmandas 1, 
That case has been adversely commented on by Messrs. Shep- 
hard and Cunningham and is based on an erroneous view of 
Ss..102 and 103 of the Contract Act. We agot however 
satisfied with the way it has been dealt wih in the present case. 
The learned Judges, without examining fits soundness} merely 
get over it by relying on the explanation to S. 137 of the Transfer 
of Property Act and by suggesting a di inction based mi the 





` fact that’ in the case before them the transit ‘ for part f the 
distance” (being by. sea) was identical with the ‘transit t of g sods 


1, (1889) I L. R. 14 B. b7, 
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shipped under a bill of lading’. We doubt if this distinction .. 


would suffice to assimilate the document to a ‘bill of lading ’ for 


the present purpose ; and as for the reference to ‘railway receipt’ . 


in the explanation to 9. 137 of the Transfer of Property Act, it . 

seems to us putting the argument too high to treat it as..any- - 
thing more than a legislative recognition of the fact that.in this . 
country-railway receipts are in the ordinary course of” business. 


uséd as instruments of title to goods. 


The error underlying the decision in Hinmaidas! s case. is A 
the assumption that Ss. 102 and 103 of the Indian Contract Act 
were intended to reproduce the English Jaw as it ‘stood prior-to.. - 
the Factors Act of 1877 and as declared in cases like Farina v., 
Home 1.. Upto 1877, the rule in England as to the defeasibility of «. 
the right of stoppage in transitu by the’ transfer of a document, - 
of title to the goods was confined to bills of lading. But” the: 
Indian Contract Act in expressly adding the reference to ‘ other. 


documents’ or instruments of title in Ss. 102 and 103, made; a 


conscious departure from the English law as it stood at the time ics 
‘and anticipated the Factors Act of 1877. In this view, it; is. 
significant that, as pointed out by Sir Frederick Pollock, the.. 


sections in the original draft of the Law Commissioners. men- 
tioned only bills of lading and the reference to other documents 
was added by the legislative department in India. The reason 
for the change is not difficult to find. In treating some of these 
documents as mere ‘ offers’ by the warehouseman to. hold the 
goods for a particular person or mere \‘ tokens of authority to 
receive possession ’, the Courts in England put upon them an 
interpretation completely, opposed to the view taken of them by 
the, legislature (in the Factors Acts of earlier date) and by the 
business. world and hence it was necessary to have a legislative 
inclusion of such documents within the scope of the rulé appli- 


cable to docum 3a which may be. described as “symbols of the. . 
goods °’ (See Benjamin. ox Sales, 5th Edn. p. 851). This was. 


done in Indi, by Ss. 102 ‘and: 103 of the Contract Act and in, 
England by the Factors Act of 1877. 
‘The Vode’ decision of Farran J. in Trikam Pangahang 
v. B.B. Gt Railway referyed to in GLP. Railway. v. Hanman- 
das? m fy perhaps be supported í on the ground that the language 
1. (gis) 16 M. and W.119. — 92. (1889) I, L. R. 14 B. 57 at p. 66, 
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‘of the receipt in that case did not admit of its being construed as a 
document of title in any sense. That such was his idea is shown 
` by the inclination of his opinion expressed in the other unreport- 
` “ed'case (Chunilal v. G. I. P. Railway Co. )2 where the language 
‘of thé receipt “was ‘capable of such construction. Reference 
“maybe made in this connection to Gwin v. Bolckow Vaughan 
and Co.2 where Mellish L. J. defined the “expression ‘ document 
~ of title’ as signifying ‘ something “which represents the goods 
and from which, éither immediately or at some future time, the 
possession of the goods may be obtained ’. *, The possibility of a 
5 distinction, suggested by Sargent C. J, between the definition 
for the purposes of Ss, 102 and 103 on the one hand and that 
for purposes of S. 108 on the other, seems to be untenable, for 
“ both sets of provisions are based on the same policy, which in 
England was carried out by the successive Factors Acts both as 
regards agents and as regards buyers left in possession of goods 
or documents of title to goods, viz., the protection of transac- 
tions bona fide entered into on thé faith of apparent ownership. 


Brenden v. Sundarabai, I. L.R. 38 B. 272. , 

On the principal question in the case, the conclusion of the 
learned Judges seems to us the only reasonable one possible, viz., 
that a service inam, when disannexed from service, becomes ordi- 
- nary private property and that inalienability arising from the 

nature of the tenure will not suffice to support a plea of a custom 
of inalienability independent of the tenure. 
There were one or two other questions in the case a some 
of the observations of the court in connection with them call for a 
few remarks. For instance, referring to the fact that the lást owner 
who was alleged to have disposed of the property by will had no 
coparceners at the time of his death, the learned Judges say “if he 
‘did make a will, as is alleged, it is difficult tobiz HAW a subsequent- 
ly adopted son can defeat the provisions of that will.” It is not 
clear whether the Court proceeded on the footing that the prò- 
perty was self-acquired ‘or regarded it as ancestral (as to this, see 
Gunnaiyen v. Kamakshi 8 Pingala v. Chalamayya 4). But 
if it was the latter, the law as to the effect of the adoption on the 


SS aa P Ka Na a NGNE 
1, ` Referred to (1889) I.L.R. 14 B. 56 at p. 67. 2. (1875) L.R. 10 Ch. Ap. 491, 
3. (1902) I. T. R: 26 M. 339. 4. (1907) LI.R., 30 M. 484. 
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operation of the will cannot;as yet be regarded as:‘beyond doubt.. 


-Two eminent Hindu Judges‘of the Madras High . Cdurt have of 


course held that the title’ of the son adopted by the:widow will 


not relate back to the death of the adoptive father. so‘as to affect 


_ the dispositions made by him (per Subramanya -Aiyar: J. in 
.. Ganapati Aiyan v. Savitri Ammall 1 and Bhashyam. Aiyangar J. 
‘in Sriramalu v.Kristnamma 2) and in-the first mentioned’case-Sir 


Subramanya Aiyar went furtherand held that even if the adopted 
son’s title so related back, the devise was nevertheless-not defeat- 
ed by survivorship because the son’s'title in such a ‘case was 
not prior to, but only simultaneous with the title ‘under the will. 


Justice. Shephard on the other hand ‘held in the same case, almost: 


as a matter of course, that ‘the interest of the adopted son clearly 
could not be defeated by a will’ and.he upheld the devise in the 


particular case only on the-ground that the adoption was made 


on condition that the gift. under the will was not-objected to. 


The effect of a subsequent adoption in divesting prior estates is 


to a certain extent indisputable and the question may well be 
raised that this effect extends as. much totitles derived by volun- 
teers under the will . of the adoptive father. as to titles: vested by 
inheritanceto him. ' - 

“Another point of view is also possible. So early.as’ the 


middle of the last century, the Pundits of the Sadar Dewani 


‘Adawlut at Madras expressed it as their opinion’ that if a 


Hindu testator died giving verbal instructions to his wife to 


adopt, her compliance with those instructions would invalidate 
the will ‘it. being incompetent for the testator who authorised the 
adoption of a son to-alienate the whole of ‘his estate and thereby 
injure the, means of maintenance ~of'his would-be- heir’ (see 
Nagalutchmee Ammal v. Gopu Nataraja Chetty 3). Though 
the: question does not appear to have been decided .in any, 
reported case;-thesprinciple. underlying the above opinion has 
been accepted in,;many a later case (see for instance Vinayak 
Narayan Jog v. Govindraw 4). ; i 

Another question dealt with in the case under notice is.as to 
the effect of certain prior probate. proceedings-on the contention 
that after the date of the will the testator, in revocation - of a. 


1. (1897) I. I. Bi, 21 M. 10: ` 2. (1902) I. D. R. 26 M. at pp. 151,152. 
3. (1856) 6.M.-I, A, 809 at p. 390, 4 (1869) 6 B: H. O. R. A. C,234, `= 
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. Clause therein against adoption, gave his -widow permission to 
adopt. It is’ not clear whether the révocation pleaded in the second 
suit was.of the whole will or. only of the clause against adoption. 
Inthe former case, the Probate willof course bar the plea; but if and 
in so far asthe alleged revocation related to the adoption clause, the 
- ‘matter will stand on a very different footing. The question of 
the permission to adopt and the effect of the adoption on the will 
did not fall within the scope of the Probate proceedings and any 
findings of that court, thereon would not be res judicata even 
inter partes, and much less in rem. In this view-we are-unable to 
accept as correct the., conclusion of the learned Judges that the 
words in the will about adoption ‘as part of the will, formed part 
of the testamentary document speaking from the death of the 
testator and that conclusively determined between the parties 
the question......... whether or not the statement, as to his having 
given any authority to his widow to adopt, expressed his wishes 
at the time of his death.’ Any observations or even findings on 
the adoption question in the probate proceedings can stand on 
no better footing than those relating to the question of the domicil 
of the testator in the leading English case of Concha v. Concha t, 


Secretary of State for India v. Major Hughes, I. L. R. 38 B. 
293. 5 

Two guestions are dealt with in this case, one as to the bar 
of limitation and the other as to the power of the court to 
interfere with an assessment made by a local body (the canton- 
ment authority) under statutory rules. The plea of limitation 
was raised with reference to the fact that the payment under 
protest had been made by a cheque given more than three years 
before date of suit, though it was cashed withinsthat period. It 
is somewhat curious that the point has rarely come up for consi- 
deration before and no authority is referred to in-the Judgment 
but the decision of the learned Judges overruling the plea is 
supported by Garden v. Bruce 2, extracts from which will be 


found.in Komal Prasad-v.-Savitri Bai 8, 
Baca 











i. -1. (1986) L. B.A A. c. B5él and D. R. 290. D. 268. ` 
2, (1868) L. R. 3 0. P.300.8 2 | 48, 905) LL. R. 28A. 54. 
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As to the Jurisdiction of the court to interefere with the 
assessment, the learned Judges base their conclusion ‘on two 
grounds ` vëz., (1) that in fixing a period of only 3 days for objec- 
tions, the cantonment Magistrate ‘ was disregarding the express 
provisions of the Regulations’ and there was accordingly ‘no 
substantial compliance with them and (ii) that in assessing the 
rate upon the gross income of the plaintiffs, the cantonment 
Magistrate wholly disregarded the’ basis‘ upon’ which the rate is 
to be assessed under the rules. The case is a striking, but by 
no means uncommon, instance’ of the way that local ‘bodies 
exercise their powers and it would be unfortunate if the court 
had felt hampered by any rule of Jaw in interfering to give, 
redress in such cases. In our own Presidency, some illustrations 
of the kind will be found in Leman v. Damodaraya 1, Tuticor- 
in Municipality v. S. 1. Railway 8, Fischer’ vi: Twigg 8, Muni- 
cipal Council of Cocanada v. The Standard Life Assurance Co 4, 
and Municipal Council of Mangalore v. The Codial Bail Press 5. 


-` 


Kn ba 
1. (1876) I. L. R.1M. 158. | 2. (1889) I. L. R. 18. M. 78. 


8. (1891) I. L, R, 21M, 367, ` à. (1900) I Ii. R. 24 M, 205. 
„5. (1908) T. L. R. 27 M. 647, nA A 
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P NOTES OF INDIAN CASES. 
China Yeeraya v. Lakshminarasimma. ` (1912) 37 M. 406, 


In Chiruvolu Punnamma v. Chiruvolu Perrasu 1the Full 
‘Bench of our Court while holding that the judgment ina 
suit by a reversioner to set aside an adoption would, operate as 
res judicata against the actual.reversioner, expressed ‘that there 
might be difficulty in extending the rule to cases of alienation 
owing to certain dicta‘of the Privy Council. Fora moment it 
looked by the decision in Muthusami v. Masilamani 2 
as if our Court was prepared to disregard those dicta and 
holdthat the suit by the reversioner even in ‘the case of 
alienations is a representative suit, that it would not abate on his 
_death, and that the adjudication would be binding on the actual 

reversionér. The: decision under review is apparently not pre- 
pared to accept those positions and holds that the suit abates on 
the death of the person that brings the:suit. The decision need 
not however be regretted for it seems'to contain a Compénsating 
advantage. It explains Muthusami v. Mastlamani 2 on the ground 
that there, the action was on behalf of the whole body “of rever- 
- sioners. If by the simple expedient of purporting to bring the suit on 
behalf of the whole body of reversioners or bringing the suit under 
0.1,R.8. the consequence of the suit abating or the adjudication 
not operating as res judicata for or against the actual reversioner 
could be averted, we shall have achieved an easy -solution of a 
difficult problem. As pointed out-by the Chief Justice Sir Arnold 
White.and-Benson].in Arunachalam Pillai v. Vellaya Pillai 8 
there is no necessary conflict between the position that- asuit by 
the reversioner will abate on his death andthe position that the 
adjudication if arrived at would be binding on the whole body of 
reversioners: Their Lordships seem to have had in mind the rule 
of English Law that class actions abate on the death or bankruptcy 
of the plaintiff on record, though if the suit proceeds to the stage 
of judgment, the judgment will bind the whole class. A different 
rule is enunciated by Abdur Rahim-J in Sivagurunatha- Chettiar 
v. Ramaswami Aiyangar + with regard toclass actions.in India 
and. if accepted, might avoid the necessity for fresh action even in 
the case of reversioners’ actions. The solution is. an attractive one 





1. (1906) L.L.R. 29 M. 390. . . 2. (1909) 83 M. 3427 i 
$. (1919) 28 M. D. J. T19. 4. (1919) 25M, L. J. 630, 
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but one is afraid may not be accepted without demur. ` „The rea~ 
soning.0f Chirovulu v. Ohirovulul might support the rule but the 
objections to the extention of the rule laid down in that case to 
cases of alienation affècts also the new development. To bring 
` people with different rules of limitation for their suits and with 
rights not concurrent but successive within O. 1 R. 8 does cer- : 
‘tainly involve considerable strain on the language used. 





Vadivelam Pillai v. Natesam Pillai. I. L. R. 37 M. 435. 


“We confess we prefer the decision in 23 M 89 to the decision 
in this case, ` Itis an attempt to give effect to the equities in favour 
of the alienee in a co-parcener’s suit for his share in the alienated 
"property which is deprecated by the Full Bench Case in Ibramsa 
‘Rowthan v. Thirumalai 2, Where one of two co-parceners makes 
an unauthorized alienation, the other co-parcener may either exer- ` 
cise his right of interdiction and sue for.the recovery of the entire 
` property or affirm the alienation to the extent of the share of 
' the vendor and sue for the recovery of his share “which then 
‘becomes his’ ‘separate property. Chinna Sanyasi v. Suriya 3 
`  Kadegan v. Periya Munusami t4 If he does the former, at 
` the option of the alienee he might be given an unconditional 
decree .for possession with liberty to the defendant alienee 
.to work out his equities, in a separate suit for partition 
Jburamsa Rowthan v., Thirumalai Muthuvara Thiruvenkata- 
sami. Nair 2, Ashanulla v. -Kal Kinkur’ Kuro , Suraj 
Bunsi Koer v. Sheo Persad Singh 6, or he might be given.a 
.decree. conditional on refunding the amount ‘found binding 
‘on -the family .on whose behalf really’ he is suing (cf. 
.widow’s and Karnavan’s alienations). Even where he chooses 
to affirm the sale and sue for his share it looks. prima facie 
-equitable that he should be made liable for his, proportion of the 
„consideration found to be. binding. But this is to ‘overlook, .as 
Mr. Justice Subramania Aiyar rightly points out the possibility of 
-the half-share being-worth very much-more than that for which 
it is sold, and the consequent hardship.on the other co-parcener. 








4. (1906) I. L. R. 29 M. 890. 2. (1910) I. L. R. 84 M. 269. 
8. (1882) I. G. R. BM. 196. 4. (1903) 18 M. D. J. 477. 
< (1884):1. L. R.-10 0.-626. 6. (1880) I- L-R. 5 ©. 148, 
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The learned ' E -seem to'assume that the . value of the ` 
vendor’s share i is no concern of the plaintiff. That thisisa wrong 
assumption can be shown if we take a concrete example, 
Suppose the property sold is worth Rs. 2,000 while it is sold : 
only for Rs, 1,000 of which Rs. 500 is found. -to be. for a binding 
purpose. Let us assume that the other family property is 
worth only 200, while the debts amount to Rs: 1,000. Ata 
proper partition, the vendor’ 's Share would have been liable for $ 
of 1000, + 3-of 500 i. e., 750 Rs, ‘and the .other co-parcener’s 
share for the balance, i. e., Rs. 750. If the view of the learned 
Judges is right, the result would be that the vendor would be 
let off with at the utmost Rs. .200 + Rs. 250, i. e., 450, and the 
other co-parcener would be liable for the whole of the balance 
of the debts because the creditor of the family cannot obviously. 
be asked to proceed pro ruta. It may be answered that this is 
an equity which may be considered in the action itself but that 
would be converting the suit into one for general partition at the 
instance of the defendant. which as we have. stated, is not 
permissible according to the Full Bench in 34 M. 269. On 
strict theory, the courts would not be justified in apportioning 
liabilities between the vendor in whóse' shoes the purchaser 
stands and his coparcener in a suit other than a suit for 
general partition. From their tenderness, to purchasers and 
creditors Courts have proceeded sufficiently far in deroga- 
tion of the rights of coparceners that they may properly 
be asked to halt and to consider mitether it is right to 
remove what seems to be a desirable “check on a dis- 
position on the part of speculative persons toenter with some, 
co-parceners into, ‘transactions calculated to'affect the rights of 
other coparceners who are not parties thereto.” 


Rajah of Venkatagiri v. Chinta Reddi, I. L. R. 37 M. 408 
We have no doubt that this case has been rightly decided 
though we are not so sure that some of the propòsitions on which 
it is based are not a little too broadly stated. It may be correct 
enough to say thata suit can be terminated ‘only in certain 
known ways though in the face of the Privy Council’ decision’ in 
“‘Moonshee Ameer Ali v. Maharanee’ Inderjeet Singh! the universal ` 
application of the rule may bedoubted. In that case, their Lord- 
‘ships refused to entertain an appeal on the ground that there was 
1. (1871) 14 M. I a; 908 = 





t 
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an engagement by the counsel for the appellant that he would not” 
file an appeal and by reason of such understanding the party had 
gained certain advantages in the disposal of the case. It could 
hardly be said that such an undertaking was an adjustment of’ 
the suit. Again, it may be doubted if a Court is bound to hear 
the evidence adduced by a patty when he has closed his case `` 
preferring to abide by the decision in another case. No doubt, 
the parties could not require the Court to give effect to an 
agreement of that sort but if the Court chose to act on the 
agreement and wait for the decision, would it then be open to 
the parties to resile from the agreement’ and ask the Court. to 
decide the case on evidence? This, we doubt. But at the 
same time, as observed in Vasudeva Shanbhog v. Naraina Pai 1 
there beimg no provision of law entitling the Court to 
settle the case on the happening ‘of an event in accordance 
with the -agreement of parties (when such agreement does 
not amount to an adjustment or compromise), unless the 
parties, continued to be of the samé mind in which case the 
Court could make a consent decree, it would be put to the 
necessity of deciding the case as it stands, i. e„ with no mate- 
rials or to:get out of the impasse it may have to allow parties to 
adduce evidence. In this case, the burden of proof being on the 
defendant, if no evidence was permitted to-be given, the decision 
should have gone in favour of the plaintiff,a result neither in 
accordance with the agreement of the parties nor on the merits. 
Such being the .case, the only proper course was that 
followed by their Lordships. But if the burden of proof 
Jay on the plaintiff.it would have been within the power of- Court 
to work out the result contemplated by the parties. Whether 
in a particular case, the court should allow that result to happen 
would bera matter entirely within its . discretion. . On the other 
hand, if there was evidence on the record or if the party had not 
' finally closed the case, the court would have no option but to 
hear the case on the merits. Similar questions have arisen with 
reference to agreements to settle cases by oath and we may 
observe, have been decided on these lines (see Vasudeva Shana- 
-bhog v. Naraina Pail Ayyakannu v. Muthiu 4 Mogan v. 


Pathu Kuth 3. 4 — | 








1. (1879) I. L. R. 2 M 856." ` 2. (1906) 17 M: L. J. 99, 
8. (1907) I. D Re 31 M. 1. 
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“Meera Kasim Rowther v, : Foulkes, 37 M. 432. 
:. “In'this'tase, their Lordships.hold and we think rightly, that ; 
there is nothing in the Estates Land Act to preclude the operation 
of ariy custom or contract conferring on the tenants a larger 
right of using the land than is given by S. 11 of.the Act. In the 
absence of anything in the wording of ‘the section or in S. 187 
which enumerates the cases in which the right of private 
contract is taken away, the conclusion’ artived at seems to be the 
only conclusion possible. 


Pratap Chandra Shaha v. Mahomed Ali Sarkar, I. L.R: 41. 

C. 342. >. ii wt 
We are not m sure as to the correctness o the einige 
in this case, The document provided for payment of interest 
at one anna per rupee but.did not state whether this rate was 
payable, per mensem or per annum, The learned Judges hold 
that ‘oral evidence was not admissible to show what was intended 
by the. parties’ and they rely on the analogy of blanks left in a 
document (Vide illustration (b) to S. 93 of the Evidence Act). 
It seems to us that the anilogy is not true and that thé casé is 
really governed by the first proviso to S. 92. “A blank like, the 
other kind of patent ambiguity’ illustrated under S. 93, indicates 
a ‘subjective’ uncertainty, viz., that the author of the document 
has not made up his mind what to put ing and’ that i is the basis 
of the rule excluding parol evidence i in such cases. But the present 
case belonge toa different category. When thé ‘parties mention 
interest ‘at one ‘anna ‘per rupee, it is really an ‘imperfect .e expres- 
sión’ of their mind; it cannot reasonably ‘be assumed that they 
had not agreed as to ‘whéther this ‘rate was “payable per mensem 
‘or per annum. The omission to refer to it in the document must 
‘be due either to’ ‘mistake in reducing thé agreement to writing 
` or to the fact that according ” to the course of business between 
‘the | parties or in the locality it'was usual to provide for the monthly 
‘rate ‘of interest ‘only. -Thus for ‘instance in Southern’ India, it is 
(quite common tó fiid interést-being spoken of as being 4 per cent. 
tor $ per cent, mening of course the rate per.-mensem. . On either 
‘of’ the above views, we thitik ` parol evidence would have bein 
‘admissible, of the intention“of the parties in the one case or the 
usage in the other and nothing- in the Evidence Act affécts the 
correctness, in this sense, of the early decision in Mahomed 


Je 
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Sumsoodeen v. Moonshee’ Abdool Hug 1.Surely when the landlord 
found out the mistake, it was open to him to sue for ‘rectification 
of the doctiment and for that purpose extrinsic cvidence of the 
agreement between the parties would be-admissible under the 
first proviso to S. 92 of the Evidence Act. Buta rectification suit 
is not compulsory and so far as the admissibility of evidence is 
concerned, if does not turn on the form of the suit (see Mahén- 
dra Nath v. Jogendra Nath 2) If the evidence did not disclose 
an enforceable agreement between the parica as to the interest, 
. that would be a different matter. 


Amir Ali v. Yakub Ali Khan; I. L. R. 41 C. 347. 

Here, on the other ‘hand, the learned Judges seem to have 
laid down the rule of admissibility somewhat’ too broadly. If 
the transaction is one to which S. 107 of the Transfer of 
Property Act will apply, the result of the non-registration of the 
lease would be that the contract cannot be proved or enforced 
at all. Even where the transaction is not one ‘required by law 
to be reduced to the form of a document’, if, as a matter of fact, 
the parties ‘enter into a‘written contract which becomes 
inadmissible for-want of registration, other evidence of the terms 
of the contract would be excluded under S, 91 of the Evidence 
Act, except of course, where the document was by common 
consent ‘allowed to become inoperative. The decision in the 
particular case may perhaps be justified on the last mentioned 
ground. But the observations in the judgment are quite general 
and ignore--S. 91 altogether. It is possible, according to one 
view, to prove the relationship of landlord and tenant dehors the 
document, but that is not the same thing as proving the terms 
‘of the tenancy, Whether, though the contract cannot be proved and 
enforced as such, the landlord may not recover by way of damages 
or as for use and occupation and if 50, whether the rent fixed 
may not “be proved as the proper measure of damages, are 
differerit questions and cases like De Medina v. Polson 3 seem 
to’ be relevant only in that connection. In ‘referring to English 
decisions under the Statute of Frauds, it must also be borne in 
mind that the operation of that statute is not quite the same as 
that of the Indian Registration Act. 


1, (1864) W. R. 379. 2. (1897) 2 0. W.N, 260. — 
8, (1815) Holt N. P. 47, 
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mn NOTES'OF INDIAN CASES. 
. Kalyah Chand Lalchand v. Sitabai, 1.L.R. 38 B. 309s 

Whatever may be the precise scope of the English rule as to 
judgments in rem, the Indian law on the point is definitely laid 
down in S. 41 of the Evidence Act and the Full Bench seem to 
us to have correctly interpreted that section in holding that it 
does not apply to a finding of ‘not proven’ in probate proceedings. 
The laconic opinion recorded by the Full Bench must have been 
a disappointment to Mr. Justice Beaman. We are disposed to agree 
with him that the fact of probate being optional in Cases not 
governed by the Hindu Wills Act should make no difference in 
the application of S. 41 of the Evidence Act. Nor has S. 59 of the 
Probate and Administration Act any bearing on the question, 
But his general proposition that in every case where the judgment 
is in rem, if it would have been res judicata inter partes, it is 
< also res judicata against all the world’ is too broadly expressed 
and it is further by no means easy to determine what are judg- 
ments ‘in rem,’ for the purpose of the above rule, > 

That a finding in probate proceedings may be res judicata 
inter partes seems to have been recognised by the House of 
Lords in Concha v. Concha.! and by the Privy Council in Mirza 
v. Pear Saheb 2. The principle that the Court which pronounced 
the judgment pleaded as a bar must be competent to try the sub- 
sequent suit is satisfied so far as contentious probate proceedings 
are concerned, because they are tried by the District Court. 
The requirement that the former adjudication must have been in 
a ‘suit’ should not be taken literally, though the present case is 
-not altogether analogous to cases like Ram Kirpal v. Rup Kuari 8. 
It is however somewhat curious that neither in the judgments of 
the Court nor in the arguments (as reported) is any reference 
found to cases like Arunmoyi Dasi v. Mohendranath Wadadar 4 
Pratap Chandra Shaha v. Kali Bhanjan Shaha 5 Sheik Azim v, 
. Chandranath Namdas 8 Khisodamayi Barmani v. Bagala Sun- 
dari Barmani *. 

Kaluram Pirchand v. dingirdm Bakkarai; LL.R.38 B. 331. 


Though the language of the Code seems to suggest that the 
passing of a preliminary decree is in s@me cases optional 











1. (1886) L. R. 11 A. C. 541. “2. 11905) L. R. 32 I. A. 244. 
3 (1883) L. R. 11 I. A. 87. 4. (1898) I. L. R. 20 C. 888. 
. (1900) 10-W.N. 600. 6: (1904) 8C. W. N. 748, 


| (1908) 4 C. L. J, 492, 


i 


T 


i. 
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(cf. O. 20, R. 15) and in certain cases obligatory (cf. O. 20, Rr. 13 
and 16 and Rajunath v. Ganapatji 1 we think that the learned 
Judges have rightly held that it is the duty of the Court to draw 
‘up'such a decree and the disability imposed by S. 97 cannot apply 
in cases where no preliminary decree was drawn up. That in the 
absence of a separate decree, there can be no appeal from the 
‘findings ot even decretal portions in the judgment may now be 
taken to be the established rule (see, for instance, Bai Diwali v. 
Vishnav 2 and Ayyappa Mudalisr v. Gopalasami Mudaliar 8. 





_ Ahniedbhoy Habibbhoy v. Waman Dhondu. I.L.R. 38 B. 337. 
“ While agreeing that no second appeal will lie in Land 
Acquisition proceedings, we are unable to accept the view that 
the appeal provided for in S. 54 of the Land Acquisition Act can 
„be entertained by Courts other than the High Court. The 
question is of little practical importance in this Presidency as 
“references under the Act are here made only to the District Court 
fiom which the appeal can lie only to the High Court. But . 
even where, in pursuance of the definition of ‘Court’ in the Act, 
the reference is made to any other tribunal, it seems to us difficult 
to override the language in S. 54 prescribing a specific appellate 
forum 'by any argument based on the general reference to ‘the pro- 
- visions of the Code of Civil Procedure applicable‘to appeals from 
original decrees.’ Whatever may be the effect of these words, 
the Code nowhere. prescribes the appellate forum but leaves it 
‘to be declared by other enactments. The correct view was taken 
in Balaram | V. Sham. Sunder 4.. It is not easy to follow the 
reasoning’ on this point in Nathubhai v: Manordas ô, but in so 
-far.asvit.-rests on the ground that the award of the Cs curt isa 
‘decree’, it cannot stand after the opinion expressed by the 
- Judicial Committee in the hangoon Botatoung/Company's Case 6. 


a 





| Bhupendra Nath Basu v. Ranjit Singh L L. R. 41 C, 384. 
We have our own misgivings as to whether some of the. 
fobservations of Fletcher J. though unexceptionable in the parti- 
| eular case, are not likely to be misapplied on account of the | 
: generality of the language used. It would hardly be safe to 


1. (1904) I. D. R. a7 A874. "9. (1909)L.L.R, 84 B, 182. 
3. (1912) 16 1. 45.. 4. (1896) I.L.R. 98 C. 526. 
5. (1911) 14 Bom. L-R, 325. G. (1919) T.L.R. 406, 21 (P. C.) 
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apply to sujts relating to election disputes in this country, the 
principles of the English law relating to prerogative writs. , The 
two'classes of proceedings do not rest on the same legal theory. 
To take for instance one of the considerations mentioned by his 
Lordship, it would be too much to hold that a'suit in connection 
with a municipal election must be viewed with disfavour be- 
cause of the fact that the plaintiff first availed himself of an 
appeal provided for by the election rules. And again the argu- 
ment based on prejudice to the defendant from a possible 
change in the electorate can easily be pushed too far. 





Adhar Chandra Palv. Dobakar Bhuyan I.L.R. 41 C. 394, 

In their reluctance formally to reconsider the rule in Nisa 
Chand v. Kanchiram,! the learned Judges have certainly strained 
a point in favor of the appellant before them. We are unable 
to agree that in the circumstances of the case, the facts referred 
to in the judgment established a right to possession (as distin- 
guished from a mere possessory title), The particular title relied 
on in the plaint had been found against, and in the case of a 
proprietary estate. where the landholder’s right is only to the 
rent and not to actual possession, it seems too much for a Court 
of second appeal to infer a right to possession from the payment 
of rent (coupled with the possession.) It is no better than drawing 
the inference from payment of Kist to Gevernment. One may 
doubt, even asa matter of pleading, whether when a plaintiff ` 
relies on a title and possession in pursuance thereof, the Court 
can properly give relief on another title, inferring the latter, only. 
from the possession alleged in the plaint ior a different purpose. 


Nafar Sheikh v. Emperor I.L.R. 41 C. 406. 


This decision and the earlier one in Lukhi Narain Serowji 
v. Sri Ram Chanda 2 cover a point that has of late been raised 
more than once before-the Madras High Court, viz., whether an 
appellant (in a civil or a criminal case) can be restricted to any 
selected ground out. of those specified in his petition of appeal. 
A proceeding by way of revision may stand on a different 
footing.’ _ 

1. . (1899) I, L. R. 26°C: 879, 3. (1911) 15 Ọ. W. N 921 
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On the merits the learned Judges dispose of the case on the 
point raised under S. 118 of the Evidence Act and express no 
opinion of their own as to the effect of S. 13 of the Oaths ‘Act 
in cases in which the Court deliberately omits to administer the 
oath to a witness, l 


Israil v. Shamser Rahman, I. L. R. 41 C. 436. ; 

“There can be little doubt as to the soundness of the princi- 
ples here laid down by their Lordships for the guidance of the 
Court. While also fully sympathising with every endeavour of the 
Court to put down what the learned Judges call conduct amount- 
ing to ‘defiance’ of its authority, we venture to doubt if the 
particular case is not an extreme instance of the exercise of the 
Court’s revisional powers whether under the Code or under the 
Charter Act. It can scarcely be denied that the granting of 
a temporary injunction is a matter of discretion and it is difficult 
to view the conclusion of the lower appellate Court as vitiated by 
anything more than an error of law if not merely an error of 
discretion. 


y 
ry 


Inre An Attorney, I. L. R. 41 C. 446. 

. We would invite attention to the interesting observations of 
their Lordships in this case with reference to the mass of case 
law that has grown up in connection with the grant of sanc- 
tion under S.’ 195. of the Criminal Procedure Code. We are 
however, not without doubt whether the argument that, the dis- 
ciplinary proceedings against the attorney being of a quasi-crimi- 
nal nature, any statements made by him therein could not form 
the basis of a charge of perjury, did not deserve more serious 
consideration than the Chief Justice seemed inclined to give to it. 
(Cf. Kotha Subba Chetti v. The Queen 1.) 











(1988) I, L. R. 6 M. 252. 
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Durga Prasad Singh v. Rajendra Narayan Bagchi I. L. R. 
41 C. 493 (P.O). 

The decision of their Lordships is substantially one on facts. 
But scattered through the judgment are observations in the 
nature of Jegal principles to one of which we think it necessary to 
draw attention, only to guard against a possible mis-interpretation. 
This relates to the admissibility in evidence of the preliminary 
negotiations, in connection with the construction of a contract as 
ultimately reduced to writing. Their Lordships’ carefully ex- 
pressed dictum that the construction of the document ‘could not 
be varied by extraneous evidence as to the negotiations which led 
up to the contract’ should not be understood as shutting out 
such evidence ‘for all purposes, It will be sufficient to refer to 
the observations of thé House of Lords, in the case mentioned by 
Lord Shaw in the course of the argument,—Gordon Comming v. 
Houldsworth 1, as indicating the purposes for which and the 
limits within which such evidence will be admissible. Nor can 
their Lordship’s decision be construed as laying down as a, rule 
of law that where ‘properties transferred are described with 
reference to both extent and boundaries, one of them alone— 
boundaries—ought to prevail and the etter to count for nothing: 





Chinna Kotayya v.-Raja Appa ‘Row (27 M. L. J. 244) [Appel- 
late Courts and O. 23, R. 1. C. P. CO.) 

Till recently it was taken for granted in this Presidency that 
an Appellate Court can under O. XXIII, R. 1 C. P. C. (S. 373 
of Act XIV of 1882) grant permission to the plaintiff to with. 
draw his suit with liberty to bring a fresh suit. The decision 
of their Lordships (Oldfield and Napier JJ.) in the above case is 
admittedly a departure from this view. Referring to Tirupathi 
v. Muthu 2 and Chidambara.Mudali and others v. Kozhandavelu 
Mudali and others 3 as instances of the exercise of the power the 
learned Judges point out that the question was not raised in those 
casés. Considering the importance of the question and the long- 
standing practice, it would be permissible to examine the sound- 
ness of this decision. ; 








1. L. R. (1910) A. C. 587. , `- (1888) L.R, 11 M. 822. 
; 3, (1912) M. W.N ene. aes 
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Their first argument is thus stated at p. 245, ‘As therefore 
cl. (3) applies entirely cl. (1), it necessarily follows “that in all 
suits withdrawn without “permission, the court’has got power 
to-award costs after the withdrawal.. This power cannot exist 
where the suit-has terminated in a decree against the plaintiff, 
because costs have already been provided for:in the decree and 
cannot be awarded after.the withdrawal.’ This reasoning about 
costs though applicable to the first Court is inapplicable to the 
Appellate Court, because when an appeal is entertained by the 
Appellate Court, fresh costs: are -incurred by all the parties, 
The above reasoning and apparently all the remarks at pp. 246, 
247 refer to the power of the First Court to grant permission to 
withdraw after decree is passed, as would be seen from the last 
paragraph at p. 247. And the: argument: seems to be, since 
after decree the first Court: cannot grant permission,. the- 
Appellate Court" also cannot do it. But the First Court after 
passing a decree is not competent to alter or vary the decree or 
in‘any wav nullify its effect except under S. 152 C.P.C., or 
O.XX, r. 11. See the observations of their Lordships of the 
Privy Council in Subbamma Rao v, Venkatarama Rao 1, and of 
Mr.- Justice Bhashyam Aiyangar in Venkatagiri Aiyar v. 
Sadagopachari 2. When an appeal is filed, it is the Appellate 
Court that is seized ofthe- matter and in that case, one 
would think that it is the Appellate Court alone that can 
grant permission to withdraw after decree and not the first 
Court. 


, 1 


“Coming to cl. (2), Their Lordships say cl. r is applicable 
in 1 terms only toa pending Suit. There appears to be no reason 
however why this provision cannot. be read as applicable to, 
pending appeals also, particularly i in view of the wide provisions 
of S. 107 (2). Many cases occur where the Appellate Court 
finds without the defect being noticed by the, first. Court, . that 
a suit has to be dismissed owing to some formal defect, as in 
the case of Vavuthu Naicker v. Venkata Seshaig yer 8, where all, 
the trustees had not been made parties in the suit by one of the 
trustees. The next argument of their Lordships is, the words 





1. (1900) 1. 7 R.44.M.-1:10 M.L.J. 221, °3. (1904) 14 M. L. J. 859, 
8. 241. C. 806. i 
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“ ‘abandon part of a claim’ are not applicable to a'suit which has 
terminated” in a decrée, for the claim must be deemed to havé 
merged in the decree. This really presents no difficulty. -If the 
defendant is the appellant the decree of the first court, is re-opened. 
And, when plaintiff is the Appellant, the appeal must certainly 
relate only to such claims or part of aclaim as have not beeri 
decreed by the first Court, No question of merger in the dëctee 
will therefore arise in.either case. 

Their Lordships also suggest in the second RBE at p- 
247 that if the word ‘appeal’ be substituted for ‘suit’, it would lead 
to some difficulty. But this is exactly what S. 107 (2) provides for, 
viz., ‘The Appellate Court shall have the same powers and Shall 
perform as nearly'as may be the same duties as are conferréd 
‘and imposed by this Code on Courts of Original Jurisdiction.’ 
In view of these wide'terms there is little force in the argument 
that the word ‘appeal’ cannot appropriately be substituted for 
‘suit’ in O. 23, R. 1. l 

In referring to S. 107 in thẹ last paragraph at p. 246, their 
Lordships content themselves with saying that S. 107 is in- 
applicable because a special provision as in the case , of 
O. XXII, R. 11 could have been made here also. It must be 
noted that O. XXII, R. = and S.107 (2) formed one section 
under the old Code viz. S. 582. The fact that they now appear 

` in different parts of the ae is no argument for saying that, a 

special provisiori should have been made in this case. also and 

should be made in all cases where it is intended that the 

Appellate Court should exercise the powers of the original 

Court. This would be giving little or no effect to S. 107, and 

if the same reasoning be applied to other parts of the Code as 

well, e.g.t00. XXIII, R. 3 (passing a decree in terms of 
compromise), it would be defeating the ends of justice. 
The only decision their Lordships refer to is that in Eknath 

v. Ranojil. There the appeal was dismissed by the District Judge 

before it was admitted and leave to withdraw was granted without 

notice to the Respondent. Such a. procedure is certainly objection- 

able, see Kalyan Singh v. Lekhraj Singh? and Kareem Bee v. 

Begam Bee %, The judgment in Eknath v. Ranoji 1 does 

1, (1911) LLR. 35 Bi 261 > 2. (1884) IL.R, 6 A. 211; 
; 3. (1867) 3M H.C. R. 368. 





. 
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not even. refer to S. 107 C.P.C. It cannot therefore be 
regarded as an authority on the present question. The Allahabad 
High Court seems to uphold the wider interpretation suggested. 
In Genda Mal v. Prabhu Lal 1, Edge ©. J. and Bannerjee J. say 
at p. 99, “When an order is made under S. 373 in the 
course of an appeal permitting to withdraw the suit with 
permission to file a fresh suit, it decides nothing as to the 
merits of the decree of the first Court, but it merely wipes 
out that decree by reason of the suit being withdrawn.” The 
Calcutta High Court has exercised this power in various 
cases, see Ram Pershad v. Bhurosa 2, Nazir v. Moheboolah 8, 
Kunwar v. Narain Singh 4; some later cases of the Calcutta 
High Court only point out the circumstances under which 
this power should be exercised. l ; 
As to the desirability of the existence of such a power in the 
appellate Court, there can be no doubt, “for as their Lordships 
Sundara Aiyar and Sadasivalu Aiyar JJ. remark in Chidambara 
Mudali v. Kozhandavelu Mudaly 5, a plaintiff may state all the 
facts of his case clearly’ and produce all his evidence, and yet 
misconceive his rights. It may be a sound rule of practice that 
courts should not exercise such a power except under exceptional 
circumstances. But where circumstances do justify it, we think 
courts ought not to be deprived of this power. It is therefore 
“to be hoped that the point will be authoritatively ` settled ere - 
long, either by a ruling of a Full Bench or by the exercise of 
the rule making power. 


« 


“Ky P.R, 
1.” (1695) LL.R. 17 A. 97.° 2. (1868) 9 W. R. 828. 


& 8. (1872) ;17 W. R. 164, ; 4, (1873) 20 W. R. 168. 
X 5. (1912) M.W. N; 1008, 


PART XX.] THE MADRAS LAW JOURNAL. 75 


NOTES OF INDIAN CASES. 

Sheo Sankar Ram v. Juddo Kunwar: I. L. R. 36 A. 383 (P.C.) 

In this case, their Lordships agreeing with the Allahabad 
High Court affirm the principle “that there are occasions includ- 
ing foreclosure actions when the managers of a joint Hindu family 
so effectively represent all the other members of the family that 
the family asa whole is bound.” Their Lordships go on to say 
‘it is quite clear from the facts of the case and the findings of 
the court upon them that this is a case where this principle ought 
to be applied. There is not the slightest ground for suggesting 
that the managers of the joint family did not act in every way 
in the interests of the family.” This is certainly very far from 
affirming generally that the manager represents the family in all 
actions affecting the family interest ; on the other hand it looks 
like an echo of the earlier cases which regarded the non-joinder 
of the other members as an irregularity which will not vitiate the 
proceedings unless injury is shown to have resulted. Earlier in the 
judgment their Lordships take care to state that the purchase 
of the property was in the names of the persons who were made 
parties to the action. Viewed from this standpoint, this case only 
carries the principle of Kishan Prasad v. Har Narayan Singh! a 
step further. Nevertheless the observations in that case taken 
with the approval which is expressed in this case of the cases 
cited in Jaddo Kunwar v. Sheo Shankar Ram? seem to come 
very near affirming the general principle above referred to. 





Muhammad Amir v. Sumitra Kuar, I. L. R. 36 A. 424. 

The facts on which their Lordships pronounced the’ earlier 
decision to operate as res judicata are not quite clear. If the ear- 
lier suit was by the admitted trustee the decision would be obvious- 
ly right and does not call for any comment. If onthe other hand 
the previous suit was by two persons one of whom alleged himself 
to be a trustee in their private capacity in vindication of some 
private right of theirs though the private right which they 

.asserted depended on its being found that there was a valid 
Wakf the judgment does seem to be open to exception. It would 
be in effect to read S. 11 C. P. C. so as to conflict with S. 41 of 
the Evidence Act. For whereas under S. 41 of the Evidence 
Act judgments relating to matters of public nature are not conclu- 
sive proof of the matters they state, this reading of S. 11 would 

1. (1911) LL.R. 88 A. 272 (P.O). 2. ‘(1910) LL.R. 33 A. TL. 
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make them conclusive. Again in respect of private rights claimed 
in common it has been held that the adjudication wijl bind only 
if the relief also is claimed in common. Though a private right 
may be dependent on a public right, it could hardly be said that 
a person is litigating in respect of a public right when he is as- 
serting only his private right. For instance an action is maintain- 
able by any private individual for-obstruction of highway on proof 
of special damage. If the reading of the learned Judges is right, 
the adjudication in sucha suit as to the character of the way 
would be binding on the public for ever thereafter. Even sup- 
posing any litigation in respect of a public right will bind there 
is no justification in the section for holding that even un- 
authorised litigation will bind. Public rights can be litigated upon 
only in certain known ways. Because the Court wrongly 
adjudicated upon them in a private party’s suit or because they 
had to be litigated upon for the determination of private rights, 
it could not be that the public is bound. No doubt, Order 1, 
rule 8, cannot be said to exhaust representative litigation. Suits 
under S. 92 C.P.C., suits under S. 14 Religious Endowments Act, 
suits in respect of public nuisance and several other kinds of 
suits can be thought of. Nevertheless, it seems to be an undue 
extension of the principle embodied in the section to apply it to 
suits brought by private parties in the assertion of their private - 
tights, simply because those rights are dependent upon public 
rights. ° 





Mita Prasad v. Ramachara Sahu: I. L. R. 36 A. 446, 

Much of the confusion (there is a great deal of it)-that sur- 
rounds the subject of Benami is due toa want of clear perception 
as to what that term imports. The true connotation of that term 
is that the person in whose name the property is purchased is a 
mere alias or prete nom : Annada Pershad Panja v. Prasanna- 
maji Dasi 1, Petherpermal Chetti v. Muniandi Servai 2, In this 
` view a benamidar is not entitled to maintain a suit on behalf of the 
. real owner and as their Lordships of the Privy Council point out 
in the first mentioned case, an adjudication against him would 
not bind the real owner in the absence of grounds for raising an 
estoppel. But the word Benami not being a term of art, it is 
loosely used to represent transactions that partake of the character 


1. (1907) LL.B. 84G. 711 (P.C) 2. (1908) LLR. 85:0. 551.P.0, 
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of trust or agency. Kuthu Perumal Rajah v. The Secretary of 

State for India 1. The legal consequences of a benamidar so 

situated suing or being sued must obviously be. different from 

those in cases of genuine benami. Where the case is.one 

of trust, on principle, the adjudication should without more 

bind the beneficial owner unless fraud or collusion is made 

out. Except that estoppel can be much more easily raised and 

except in so far as in the case of contracts the benamidar may 

be viewed as an. agent for an undisclosed principal cases of agency 
do not stand on a much different footing from the ordinary 
benami. The conditions of estoppel in cases of transfer of 
immoveable property are laid down in S. 41 of the Transfer of 
Property Act. Having regard tothe prevalence of benami in 

this country (the section requires in addition to good faith 

reasonable inquiry by the transferee as to the powers of the 

transferor to make the transfer. In this matter this section 

may be usefully contrasted with S. 108 of the Contract Act where 

the buyer is protected provided he acts in good faith under 

circumstances which are not such as to raise a reasonable 
presumption that the person in possession of the documents of 
title has no right to sell the goods. It is conceived that the same 

conditions should be fulfilled before the real owner can be held , 
to be estopped from contesting the judgment obtained against the 

benamidar. i 


In determining what is proper inquiry, the circumstance 
that the benamidar is the plaintif may turn the scale and in 
the absence of anything in the circumstances to pųt the 
defendant in possession upon inquiry as to who is the real 
owner, the latter may properly not be allowed to recover on his 
secret title-—See Shangara v. Krishnan 4. Ii may be that even 
this exception should be limited to cases where the true 
owner is aware of the litigation and does not object to it. Any- 
how, where the real owner is in possession or as in the principal 
case, the benamidar pointedly tells the plaintiff that he is not, 
the real owner there could be no justification for holding that the 
real owneris bound by the result of such litigation. The, 
ordinary presumption of agency (See Shangaranv. Krishnan) 2 . 
would not justify the raising of estoppel ‘when the other side 








1, (1907) I.L. R. 80.M. 245; s.c. 17 M.LJ.174. 2 (1891) I. D. R. 16 M 967, 
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` knows or is put upon. inquiry as tothe true state of title 
Vyankappa v. Yamanasami 1. 


Nokunja Behari Sen v. Harendra Chandra Sinha, I. L. R. 
41 C. 514. 

The Calcutta and Allahabad cases having taken the view 
that for purposes of the criminal law the doctrine of ‘absolute 
privilege ’ cannot be recognised in this country, in the absence 
of such a provision in S. 499 I. P. C. the learned Judges deal 
with the case on the footing of the applicability of the ‘9th 
Exception. It is to be regretted that on -a matter of this kind, 
there should be such a fundamental difference of opinion between 
the several courts in India and the suggestion of a distinction 
between civil liability and criminal! liability does not help to 
improve matters. The application of Exception 9 will give but 
a very inadequate-protection. .So far at any rate as counsel are 
concerned, courts have endeavoured to make the best of the 
situation by giving them the benefit of a. presumption that the 
question complained of was asked in ‘good faith’ and ‘for the 
protection of the interest of the client.’ But we cannot help 
‘doubting if this position is logically defensible in the face of the 
definition of “good faith’ in S. 52 I, P. C. and of the rule in S. 
105 of the Evidence Act which not only throw upon the accused 
the onus of proving the existence of circumstances bringing the 
case within the exception but positively dirécts that the court 
shall presume the absence of such circumstances. 


‘Thakur Barmha v. Jiban Ram Marwari, 1.L.R. 41 C. 590 (P. C.) 
In view of what follows, the remark at the top of p. 599, 

that the property attached is ‘ conclusively’ described’ in and by 
the schedule cannot be taken quite literally. The distinction 
drawn by their Lordships between ‘ description” and ‘ identity ° 
is clear enough in the abstract, but we are afraid not always 
easy of application. Where the words of the schedule correctly 
‘apply to an existing property, the case is of course simple. But, 
where the question is not exactly one as to the identity, but as 
to the extent or the quantum of the property attached and sold 
the appropriate procedure to be followed to have any mistakes 
connected with it set right, is often a matter of doubt and the 
general observations in this Judgment do not materially help 
towards a sohition. 








1. (1911) L D. R. 85 B. 269, 
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. Baroda 5. & W, Co., v. S. M. & F. Insurance Co., I. L, R., 38 
B. 344. . sr, 


5 


| It is well established that the time allowed by law for the 
institution of suits cannot be extended by .agreement of parties: 
In the present case the learned Judges were asked to say whether 
by a carefully worded agreement, it could legally be curtailed: 
The question had been dealt with in Hirabhai's case 1 ina 
manner which the Chief Justice and Batchelor J. do not seem. to 
consider altogether beyond doubt. But they thought the case 
before them stood on a better footing, as to the inapplicability 
of S. 28 of the Contract Act, as the agreement in question did 
not “limit the time within which, he (the insured) was to enforce 
_ his rights’ but operated to ‘limit the time within which he is to 
“have any rights to enforce.’ We do not dispute the distinction, 
but with all respect we doubt if this difference should be allowed 
to defeat the policy underlying S. 28 of the Contract Act. The 
theory of ‘freedom of contract’ is not without its proper limit- 
ations and cannot be safely used to aid the circumventing of a 
legislative prohibition by a verbal contrivance. This brings us 
to the question of the precise scope and policy of S. 28. 


It is difficult to follow the argument of the learned Judges 
based on decisions like Ford v. Beech 2, Thimbleby v. Barren 3 
and Gibbons v. Vonillon s, There was no question in those 
cases of the invalidity of the covenant restricting the right of 
suiti ' The point was whether a covenant not to sue was. to be 
construed asa release of the original obligation, so as to be 
a sufficient plea in bar to a suit on the original claim or it was 
to be regarded only as an independent contract, not of itself 
barring -a suit on the original claim but giving rise to a cross 
claim, in the event of suit brought in violation of the covenant. 
We are unable to find in these decisions, the ‘genesis’ of S. 28 
of the Indian Contract Act which declares such ‘restrictive 
covenants void.. It may also be pointed out that the section 
differs from Thimbleby v. Barron and Walker v. Neville 5, in 








1, (1912) 14 Bom. L. R. 741. 2. (1848) 11 Q. B. 852. 
g, (1988) 3 M. & W. 210. 4, (1849) 8 0. B. 463, 


5. (1864) 3 H. and 6. 408, 
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dealing not with coveriants against suit for a limited time, but 

“with covenants not to sue, beyond a limited time aswell... The 
learned Judges have suggested no reason why the Indian’ Jegisla-. 
ture, ifit had these English decisions in view, should have 
‘invalidated such’ covenants when they were good and enforceable, 
under the. English law; and it is far from convincing to be'told 
that the ‘legislature did not mean to prohibit the substantial 
Megation of rights by such restrictive covenants, but was only 
anxious to avoid the theoretical anomaly of a right kept alive.but 
debarred of a remedy.. . 


The distinction taken ‘between the mere ‘restriction of the 
remedy’ to a particular period and the waiver or ‘forfeiture’ of 
the right (in default of suit within the prescribed period) is no 
doubt supported by some observations in Porter’s Laws of 
Insuratice (4 Edn. , pp. 214, 215) based on certain American cases, 
But’ the author himself points out that other American Courts 
and’ Courts in Lower Canada ‘have held against the validity of- 
such réstrictivé clauses and’ so far as we have been able to see; 
therë is no case upholding such a covenant in the face of à 
statutory prohibition like that contained in S. 28. The American 
Cyclopedia lays’ down the rule only ‘in the absence of special 
statutory provision to the contrary.’ (Vol. 25, p. 1017; see‘also ` 
ae p. 910 ; Vol. 9 p., 511 and Vol. 19 pp. 905, 906). 

It is of course only natural that insurance companies . are 
anxious to protect themselves against stale claims being made 
upon them, but that is a matter for the legislature to consider, 
in aog the period of limitation for such suits. 


5 





Lang v. Heptullabhai Ismailji, I. L.R. 38 B. 359.. 


But for the fact that Mr, Justice ' Davar had held otherwise 
in the case reported in the foot-note, we should have’ thought 
that the view taken by Beaman J. in the present case and con; 
firmed’ by Sir’ Basil Scott C. J- and Batchelor: J. is the only 
possible construction of the proviso to S. 17 of: the Presidency 
Towns Insolvency Act. A proviso in almost identical terms 
is found in S. 16 of the Provincial Insolvency Act; and if, as | 
Davar J. held, it is to be understood to save the mortgagee’s 
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power to realise his security only so far. as he could do so- with- 
out a suit the proviso will practically effect nothing, for. in. the 
mofussil to which alone the Act applies,. a mortgagee.of immove- 
able property cannot realise his security. except by resort to court. 
Sir Dinshaw- Davar's reasoning aS to. the _probable. phrasing of 
the proviso, if the intention of the legislature. was different from 
what he thought, seems to overlook the fact that the proviso 
was widely worded not for the purpose « of excluding the right of 
suit from the scope of the saving clause but for. including with- 
in it, other substantive rights as well which would be swept, away 
by the general language of the first part of.the section. =»: 


pie 


et eet 


Laxman Ganesh v. Mathurabail. L. R. 38 B. 369, | 
.  We-cannot help thinking that the decision in this. casé 
could have been more appropriately based on a somewhat difter- 
ent ground. A person having two mortgages over the same 
property sues on the first and obtaining a decree, himself. purcha- 
ses the property in execution sale ‘subject to his second mortgage’. 
The ledrned Judges hold that after this purchase the second 
mortgage could not be held to be kept alive, as ‘the mortgagee 
“could have had no cause’ of action against himself”: This 
reason will not apply if the purchaser ‘happens-to be a stranger ; 
but all the same, the effect of-a sale.on the first mortgage is, except 
when the puisne mortgagee is not a party, to rid the’ property of 
the subsequent incumbrance and transfer the charge-to the surplus 
sale proceeds. When the same person holds both the-mortgages, 
there is no room for the plea that the puisne mortgage right ` 
was not represented in kalah suit. (See Doraisami v. Venkata- 
sesha.1,, on ; 


gg Ng 


Behram Rashid v. Sorabji Rustomji I. L. R. 38 B. 372, 


We do not know what led Beaman J. to doubt whether it > 
was ever intended by the legislature (in enacting the proviso to 
S. 59 of the Transfer of Property Act) to extend the doctrine of 
- equitable mortgages to lands outside the Presidency Towns, 
though the deposit of title deeds is made within the towns. In 


1. (1908) I, L, R, 25 M, 108. ° 
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so - far ås ` we have any means of: ascertaining that intention 
apart’ from the : language used, it may be worth while pointing 
out that what the majorty of the select committee (who 
introduced this saving clause) wanted to protect was the practice 
as it then ‘existed of such deposits being made in the Presi- 
dency Towns, &c. Dr. “Stokes, who was opposed to this ex- 
ception, seems to recognise that it would take in these tran- 
gactions, even though they may relate to property situate out- 
side those towns (see the fodtnotê to S. 59 in Stokes’ Anglo- 
Indian Codes) ; that the council so understood it, would appear 
from the remark of Mr. Evans (in the course of his speech 
before the council) that he ‘ should have preferred to see equita- 
ble mortgages abolished’ altogether or at least confined:to land 
situated withina Presidency Town.’ “As to the inference aris- 
ing from the language of the clause, it will be useful to compare the 
words used here with those in S.69 whereby the mortgagee's power 
of ‘private sale isin terms confined to cases in which the morte 
gaged property or part thereof is situate within the Presidency 
Towns. 


fy ý . eI 


i 
t, 


‘Rasul Karim v. Pirubhai, I. L. R. 38 B 381. 


The quære suggested by Beaman J. as tothe power of 
Courts in India to grant a mandatory injunction.on an interlo- 
‘cutory application raises a question of some difficulty. We do 
not agree with the learned Judge in the undue stress that he 
lays upon the word ‘ Temporary’, but it must be owned that the 
language of O. 39, r, 1 cannot cover a mandatory injunction and ` 
the use of the word ‘restrain’ in r. 2 makes it difficult to 
import into this country the. practice now well settled in, 
_ England. 
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NOTES OF INDIAN CASES. 
Sho Gopal v. Najib Khan, I; L. R. 36 A. 398.. 


This case raises a somewhat novel point. Ina suit for 
pre-emption plaintiff obtained a decree and in execution deposited 
the sale amount. The defendant did not take out the money 
but appealed. In the appeal, the decree of the first Court was 
reversed. Plaintiff filed a second appeal. Pending the 
second appeal, a creditor of the plaintiff attached the money in 
court deposit and.notwithstanding the opposition of the plaintiff, 
the creditor was paid out of it. In the second appeal, plaintiff 
succeeded and the decree of the first Court was restored, A 
time was as usual fixed in the second appeal decree for payment 
of the sale amount. Plaintiff did not deposit the deficit within 
that time but contended that he had discharged his duty by 
making the original deposit and should not be ‘held responsible 
for the creditor taking away the amount. A His contention found 
favour with a learned Judge of the High Court of Allahabad ; 
but on appeal the judgment of the learned Judge was reversed, 

- the Judges of the appeal Court holding that though the payment 
out to the creditor before the second appeal was finally disposed _ 
of was wrong, the money having gone in discharge of the. 
plaintiff's debt at a time when there was no pre-emption decree 
subsisting, equity required that defendant should be paid the full 
‘amount due to him, Their Lordships accordingly gave the plaintiff 
some time for payment of the deficit. . Under O. 20, R.13,. on - 
payment of the money into Court, defendant was bound to 
deliver’ possession. If the view of Mr. Justice Davies in 20 M. 
224 is right, the money became defendant’s as soon as it “was” 
deposited. By the reversal the right of the plaintiff would be one" 
only to restitution and not to the specific amount ia Court deposit. : 
The wrong order for payment should in that view not affect 
the plaintiff. If, on the other hand, the view of Mr. Justice 
Shephard is the right view, the money remained the plaintiff's 
till payment over to the defendant ; in any event on the reversal- 
of the decree of the Original Gourt the money became attach- 
able at ‘the instance of the plaintiffs creditors and by reason 
of such attachment not being available for payment to the defend- 
ant, the defendant was entitled to have the amount deposit- 
ed within the time fixed by the appellate Court, The position 


Ed 
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taken by the Allahabad HighCourt in this case, is an interme- 
diate one viz,, that the money wasin custodia legis subject to the 
orders of the Court, and the Court ought not to'have paid over the 
amount to the creditior pendente lite but should have awaited the 
final disposal of the suit. But the Court having made the mistake, 
while plaintiff should not suffer for its fault, at the same time the 
defendant also should not suffer, and the plaintiff who had the 
benefit of the payment over to his creditor should pay the 
amount to the defendant, Srinivasa Ayyangar v. Ayyathorat 
Pillai 1, Tirumal Rao v. Syed Sastaghiri Miyah 2, Makbool 
Ahmed Chowdhry v: Bazie Sabhin Chowdhry 8, recognise the 
Court’s power to extend the time under such circumstances. 


Mata Prasad v. Baran Barhai, I.L. R. 36 All. 469. 


The Allahabad High Court has been consistently holding 
that in the case of sanctions under S. 195, Cr.P. Code, there is only 
one appeal. Their Lordships were asked to reconsider the 
earlier rulings in deference to the decision of a Full Bench of 
this Court. Their Lordships on the principle of stare decisis 
refused to do so. E 

Bhagawati Sasan Man: Tiwari v. Parmesher Das, I. L. R. 
36 All. 476. 


` The only point of interest in the case to us in this Presidency 
is the decision on a quéstion of practice, whether a party may sue 
for possession on the footing that he has acquired a valid title te 
the property and in the alternative ifit should be found that his 
purchase of a part in execution of a decree against the widow in 
possession was not binding against the reversioner, claim 
to pte-empt the share by virtue of his right as a co-sharer in 
respect of the balance. Their Lordships held he could, a 
conclusion which seems to be obviously right. 


——— 





SE GT L. R. 21 M. 416. 2. (1898) I. L. R. 22 M. 286. ` 
a 8. (1898) I. D. R. 260. 609 
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Ali-Husan v. Fazal Husain, I. L. R. 36 All. 431. 

In this case their Lordships held that under the Shia 
Law, a wakf made in death illness is valid only to the extent 
of one-third if not assented to by the heirs. Their Lordships 
declined to accede’ to the appeal ofthe appellant’s counsel 
to follow texts that allow an unfettered right of bequest in charity, 
on the principle laid down by their Lordships of the Privy Council 
in Baquar Ali Khan v., Anjuman Ara Begam against introducing 
“ new rules of law because they seem tolawyers of the present 
day to follow logically from ancient texts however authoritative. 
Though the Ramnad case lays down a similar rule as to Hindu 
Law, the courts including the Privy Council have not refrained 
from using the original authorities to vary the rules of law 
laid down by the commentators. 

Amina Bibi ». Banarsi Prasad, I. L. R. 36 All. 439. 
Very liberal construction has been put upon the words “step in 
aid of execution” in art. 182 of the Limitation Act. Compared with 
the other cases to hold that an application for substituted service 
of the notice of execution is a step in aid involves little or no 
strain on the language used. , 








Rupan Bibi v. Bhagelu Lal, I. L. R. 36 All. 443. 


In this case, their Lordships hold that a suit will-not lie to 
set aside a succession certificate and a decree obtained on the 
strength of it on the ground that the certificate was obtained by 
giving false evidence. The suit was brought by the debtor. 
Their Lordships say that under S. 16 of the Succession Certificate 
Act, the certificate is conclusive against the debtor and the only 
way that a succcession certificate can be revoked is by an applica- 


tion under S. 18. No doubt the succession certificate is conclusive ` 


as against the debtor but the certificate affords indemnity for 
payments made only if they are made in good faith. Could 
payments made after notice of the fraud be regarded as pay- 
ments made in good faith? Has a creditor locus standi to 


apply under S. 18 for revocation of certificate ? These are ' 


` questions that do not directly arise but seem to havea bearing on 


the question decided. 
E 1, (1912) I. D. R. 25 AN. 236, 
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Narayan Purushotham v. Laxmibai, I. L. R. 38 B..416. ° 


While in view to secure uniformity of practice both the 
learned Judges concur in the order to be made, they differ ‘in 
opinion as to the correctness of the Full Bench ruling of the 
Madras High Court in Chenna Reddi’s case 1. In so far as the 
Full Bench rely on the argument that there is no provision by 
which the jurisdiction, ence acquired, over the review proceed- 
ing is taken away on the ‘subsequent filing of an appeal, 
there is nothing that can be definitely urged against it. But 
two points seem fairly clear as to the intention of the Code 
(i) that a party who otherwise would not appeal should not be 
obliged to appeal merely to get a relief which he could obtain by 
way of .review, but (ii) that, whatever reliefcan be had ina 
pending appeal (even by a respondent) should be asked for and 
obtdined in the appellate Court. The decision in Ramanathan 
- Chetti v. Narayanan Chetti? lays undue stress on the theory that 
by the filing of the appeal the appellate Court becomes seised of 
the whole case, -ignoring the fact that the Code distinctly contem- 
plates review proceedings in the Court of first instance in spite 
of the pendency of an appeal. The Full Bench decision on the 
other hand fails to take sufficient note of the clear inten- 
tion of the legislature, under (ii) above. In deciding the question 
absolutely with sole reference to the state of things at the time 
the review petition is filed, the learned Judges do not give due 
effect to the opening words of cl. (2) of O. 47, R. 1, which run 
‘A party, who is not appealing from a decree’ and not ‘ who 
has not appealed.’ This seems calculated to deny relief by way of 
review toa party who intends to appeal and appeals in due 
course. But it will give rise to serious hardship to hold that as 

an invariable rule a party can prefer an appeal only on penalty 
` of foregoing absolutely a relief which he is seeking in pending 
review proceedings—as for instance when a person is, trying 
to open certain questions of fact by way of review of an 
appellate Judgment and has in the meanwhile to prefer a 
second appeal (within the time allowed) against such portions 
of the decree as depend on questions of law. It seems on the 
whole best to view the qnestion as one not of ‘ jurisdiction ’ but . 
of discretion. 


pi (1909) T. L, R. 82 M. 416, 2, (1904) I. D. Ra 27 7 602, 





Kishorbhai Revadas v. Ranchodia Dhulia, 1-L.R. 38B. 427. 
. The ‘conclusion that the dismissal of the revocation 
proceedings wasa bar to all further attempt to impeach the 
probate seems to us unexceptionable ; and it would follow that 
a third. person cannot set up even by way of jus tertii the title 
of a person so barred (gf, Ramamurti v, Secretary of State). But 
we arenot able to agree in the broad position stated by the 
_learned Judges that ‘where the demand is made by thé executor 
` claiming title under an unrevoked probate, a debtor to the estate 
has no answer unless possibly he is sued in a Court having 
jurisdiction to revoke the probate’. 5. 59 of the Probate and 
Administration Act no doubt affords sufficient protection to the 
debtor, if he pays, but it would not preclude the debtor from ques- 
tioning the executor’s title, except for the words which declare the 
probate ‘conclusive as to the representative title’. These words 
must however be understood in the light of S. 44 of the Evidence 
Act which expressly refers to Judgments, orders &c., relevant 
‘under S, 41 of that Act (i. e., Probate proceedings &c.) ; and the 
objections under S. 44 can certainly be raised by any person and 
that, by way of ‘collateral attack’ in any Court, whenever: such 
Judgment, Order &c., is sought to be put in evidence.’ The ‘fact 
that these grounds may also be relied on to support an applica- 
tion for revocation of the probate cannot affect this. Cases: like 
Allen v. Dundas,? A. G. v. Partington 3 and In re Ivory’ throw 
no light on this aspect of the question. On the other hand, the 
following passage in Bigelow on Fraud (Bk. I, Ch. II) clearly 
supports the view above submitted. “Indeed Lord Hardwicke 
has said that while fraud in making or obtaining a will must 
be enquired into and determined by the Ecclesiastical Court, 
fraud in procuring a will to be established in that ‘Court, 
fraud not upon the testator but-upon the person disinherited there- 
by, might: be the subject-of inquiry in equity. - (Barnesley v. 
Powell 5), And the same distinction.has been recognised by 
other Judges (Meadows v. Duchess of Kingston.6) Kennell v. 
Abbott’, Robert Allen v. McPhersons ”, Lower down, Dr. Bigelow 
l 1. (1918) I. L. R. 87 M. 2." (1789) 3 Durn & E. 125, 
3. (1864) 3 H. & C. 193. 4 4. (1878) L. R. 10 Oh. D, 878. 
5. (1749) 1 Ves. Sen. 284 s. c. 28 E. R. 482. | o = 
6. (1775) Amb 762 s. c. 27 E. R. 487, ' hi | 
7 


. (1797) 4 Ves..Jun 802 s. ©. SIE. R. 416. ate 
8, (1847) 1 H. L. C. 191 s. e. 9 E, R. 727. 9 | ia 
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instances the case of fraud in obtaining the consent of ‘the next 
of kin tothe probate (See also 1 Story’s Eq. S. 440) and 
proceeds to point out that there is nothing peciliar -or 
paradoxical in thus allowing the ‘exclusive domain’ of the Court 
of Probate to be invaded. (See also Black on Judgments S. 634; 
observations of Markby J. in Komollochun v. Nilrutun 1 and 
White J. in In the Matter of Bhobosoonduri 2), Reference may 
be usefully made in this connection to the observation of 
Cozens-Hardy L. J. in Birch v. Birch 8 that though ordinarily a 
Judgment obtained by fraud can be set aside only as against the 
person who committed ‘or ‘procured the fraud, this limitation 
does not apply to an action to set aside a probate, indsmuch 
‘as a will must be either good or bad against all the world. 





Kashinath Ramchandra v. Nathoo Keshay, I. L. R. 38 B. 444. 

, The learned Judges hold that if a landlord first sues for pos- 
session on foot of a forfeiture clause in the lease, a later suit for 
rent accrued due prior to the date of the ejectment suit will be 
barred by O. 2, R. 2, C. P. C. The correctness: of this view seems 
open to question. They themselves point out that up to the time 
. of the Judicature Act of 1873, the Common Law courts entertained 
actions for rent upon the covenant in the-lease after ejectment 
on the ground of forfeiture for non-payment of rent. Beyond the 
fact that now the two claims can be included in one ‘suit, is there 
anything which makes it- obligatory on a party to do so? This 
depends upon the question whether the two claims constitute — 
only one cause of action. The numerous attempted definitions 
of the expression‘ cause of action’ do not afford any material 
help; the test of identity of evidence is a very unsatisfactory cri- 
terion. The decision in Mewa Kuar v. Banarsi Prasad £ relates 
to mesne profits and is against thè preponderance of authority 
in all the other courts and a Full Bench of the Madras 
High Court recently heldthat a suit for possession ‘does not - 
bar a second suit for mesne profits. Does it make any 
difference then that in the one case the cause of action isin - 
tort while in the other it is on contract ? In the only reported case 
in which the claim related to rent (as distinguished from mesne 
profits) the learned judges expressly say that the contractual 


1. (1878) L L. R. 40. 860. 2. (1880) I. L. R: 6 C. 460m 
8, L. R.1902 P. 180. TS 4. (1895) I. L. R. 17 A 533, 
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basis affords a stronger reason for the inapplicability of the bar 
See Subraya-Chetti v. Ratnavelu 2 Curiously enough we find no 
reference to this case in the judgment. under notice. We quite 
agree that R. 4 of O. 2 throws little light on the point. But 
the considerations urged in Subraya Chetti’s case are not met in 
the Bombay Judgment. Both claims no doubt arise out of the same 
contract, but that won’t make it a single ‘cause of action.’ As 
observed in the Madras case “The cause of action for any portion ` 
of the rent is complete when that part of the rent is due and is ` 
unpaid : the cause of action for recovey of the property does not 
arise until the’ tenancy is determined &c., &c,” It is only toa 
limited extent that by the older practice (as shown by the illus- 
tration to S, 43) and by the express language of the present Code 
several claims arising out of the same contract, but at different 
times are treated as nevertheless constituting but one cause of 
action viz., where they are ‘ Successive obligations’— i. e., of 
the same kind. The present case will not fall under that rule. 


Natcheappa Chetti v. Irrawaddy Flotilla Company, 
I. L. R. 41 C. 670. ; 


The principal question in the case turned substantially on 
the nature and true construction of the document called the 
‘ mate’s receipt’ in the case. Attention is invited in this connec- 
tion to the notes (at pp. 55 to 57 of this Volume of the Journal) 
onthe decision of the Bombay High Court in Amerchand and 
Co. v. Ramdas Vithaldas ?. As to the true legal ‘character of 
‘ mate’s receipt’ and the effect of its possession or loss, reference 
may be made to Carver’s Carriage of goods by sea. S. 60 and 
the cases there discussed :—Particularly Cowasjee v. Thompson 3 
Hathesing v. Laing £. : 





2. (1908) I. L- R. 32 M. 880. 2. (1918) I. L. R. 88 B. 255. 
8. (1845) 5 Moo. P.O. 165. 4. (1878) L. R. 17 Eq. 92. 
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Ravi Yeera Ragavulu v. Venkata Narasimha Naidu Bahadur : 
LL.R. 37 M. 543 (P.C.) f , 


The’ judgment of the Privy Council in this case 
sets at- rest the doubts that were frequently raised as to, 
the right- of appeal from the decrees of District Courts in 
appeal from special tribunals constituted by the various special 
acts like the Forest Act, the Rent Revovery Act and the 
' Estates Land Act. The effect of their Lordships’ decision is that 
the decree of the District Court being a decree passed - in appeal, a 
second appeal would lie in all such cases.: Proceedings under the 
Land Acquisition are a class sui generis and their Lordships are 
apparently. not prepared to extend the principle of the decision in 
the Rangoon Botatoung Co. v. The Collector Rangoon 1 to other 
cases. Another point of interest in their Lordships’ judgment 
is the inkling of their Lordships’ views as to what is meant by a 
point of law within the meaning of S. 584 C. P. C. Their Lord- 
ships are clear that miSconstruction of documents which form 
only a portion of the evidence in the case is not a point of law. 
Their Lordships seem to assume that misconstruction of 
documentary evidence which is the sole evidence in the case 
would be a question of law. That was also the opinion of their 
Lordships in Fateh Chand v, Kishen Kunwar 2. It is open 
to question whether their Lordships’ judgment permits a dis- 
tinction to be made between misconstruction of documents’ 
and wrong inference from documents by reason of misconstruction. 


The decision of their Lordships on the merits hardly calls 
for any notice, though a reading of the judgment leaves upon 
one’s mind the impression that the point of the High Court’s 
judgment has been missed in their Lordship’s Judgment. The. 
point was not whether there was a permanent . arrangement but 
whether there was any arrangement at all on the point at issue. 

| Tf the arrangement covered the point at issue, there was no. 
dispute that that arrangement was permanent, ; 


[The End of Vol. 27.] 
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PRIVY COUNCIL.  ' 


Present :—Lords Shaw and Sumner, Sir. John Edge and 
Mr. Ameer Ali. 


‘ (On Appeal from the High Court at Allahabad.) 


. Batuk Nath ` e Appellant* 
3 
Musammat Munni Dei and others ... Respondents. 


Indian Limitation Act 1877, S.4 2nd Schedule, Art. 179. —Decree—Registr ation 
--Practice—Dismissal of appeal for non-Prosecution under Rule V of Order in 
Council dated June 13, 1858. 


Where an appeal to the Privy Council from a decree of the High Court in a 
mortgage suit stood dismissed for want of prosecution under Rule V of the Order 
in Oouncil of June 18, 1858. 

Held; that Art. 179 of the Limitation Act governed the case and that time ran 
from the date of the -High Court decree and not from the date of the dismissal of 
. the appeal in the Privy Council as there was no final order or decree of the Privy 
Council dismissing the appeal and also none was necessary under the rule. 


Appeal from a Judgment and decree of the High Court dated 


June 4, 1910 affirming a Judgment and decree of the Court of 


the Subordinate Judge of Agra dated Sep. 8, 1908. 

_ ` The facts of the case on which the decision of the Privy 
Council is based had been sufficiently set forth in their Lord- 
ships’ Judgment. 

De Gruyther K. C. and Parikh for the appellant contended 
that the decree of March 29, 1908-was never made absolute and 
“ was therefore still operative.. The Court had power to extend 
the time to pay off thè prior mortgage debt and under the cir- 
cumstances ought to have exercised the pòwer. 

Sir E. Richards K. C. and Dube appeared for the respon- 
dents but were not called upon. | 

The judgment of their Lordships was delivered by 

“Sir John Edge.—This is an appeal from a decree, dated the 
4th June 1910, of the High Court of, Judicature at Allahabad, 
which. dismissed an appeal by the appellant here from a decree 
of the Subordinate Judge of Agra, dated'the 8th September 1908, 
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dismissing an application which had been made on the 2nd 
October. 1907 to the Court of the Subordinate, Judge by Babu 
Batuk Nath for the execution of a decree of the 29th March 1898, 


The decree of the 29th March 1898 had been made by the 
then Subordinate Judge of. Agra in favour of one Sheo Narain in 
a suit which had been brought by him under -the Transfer of 


“ Property Act, 1882, for-sale of immoveable property. By that 


decree it was ordered ‘that.if Sheo Narain should fail to pay.a 
prior mortgage debt within five months from the 29th March 
1898 his suit should stand dismissed with costs. From that 
decree of the 29th March 1898 an appeal was brought to the 
High Court of Judicature at Allahabad. That appeal was 
dismissed by-the High Court by its decree of the 12th February 
1900, but in dismissing the appeal, the High Court extended the 
time for payment of the prior mortgage debt to the 9th August 
1900. It has not been alleged-or proved that any certified copy 
of the decree of the 29th March 1898 was registered within the 
meaning of Article 179 of the Second Schedule of the Indian 
Limitation Act, 1877. From the decree of the 12th February 
1900 of the High Court an appeal to His Majesty in Council 
was brought. On the 15th December 1904 the appeal to His 


‘Majesty in Council stood dismissed for non-prosecution under 


Rule V. of the Order in Council of the 13th June 1853 without 
further order. 


On the 26th September 1901 Sheo Narain had assigned his 
decree of the 29th March 1898 to Babu Batuk Nath. During 
the pendency of the appeal to His Majesty in Council some 
orders had been made’ by the Court of the Subordinate Judge of 
Agra extending the time for the payment of the prior mortgage 
debt, but the last application for an extension of time for the 
payment of the prior mortgage debt which was made to his Court 
was dismissed by the then Subordinate Judge of Agra by his 
order of the 20th March 1902, and on the 7th June 1902 the 
Subordinate Judge dismissed an application for a review of his 
order of the 20th March 1902. ; 


In making his decree of the 8th September 1908 ‘dismissing 
the application of the 2nd October 1907, the Suboidinate Judge 
held that the period of limitation which was applicable to the case 
tan from the dismissal for want of prosecution of the appeal to 
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His Majesty in Council, that is to say, from the l5th 
December 1904, and consequently .that the application for 
execution had been made within time; he doubtless was 
under the impression that the appeal had been dismissed 
by an order of His Majesty in Council made in the appeal. The 
Subordinate Judge dismissed the application on the ground that 


the terms as to the payment of the prior mortgage debt imposed | 


by the decree of the 29th March 1898, not having been complied 
with within the extended time the suit by the terms of that decree 
had stood dismissed. The attention of the learned Judges of the 
High Court.does not appear to have been drawn to the question 
of limitation ; they dismissed the appeal to their Court on the 
ground upon which the application had been dismissed by the 
Subordinate Judge. 


It appears to their Lordships that the application of the 
2nd October 1907 was made after the period of limitation pres- 
cribed for such an application by Article 179 of the Second 
Schedule of the Indian Limitation Act, 1877, had expired, and 
that the application should in accordance with S. 4 -of that 
Act, have been dismissed unless the dismissal of the 15th Decem- 
ber 1904 for want of prosecution of the appeal to His Majesty in 
Council was by a final decree or order of his Majesty in Council 
made in the appeal. There was, however, no order of His Majesty 
. in-Council dismissing the appeal, nor was it necessary that any 
such order should be made in the appeal, Under Rule V. of the 
Order in Council of the 13th June 1853, the appellant or his agent 
not having taken effectual steps for the prosecution of the appeal, 
‘the appeal stood dismissed without further order. 

As their Lordships hold that the application of the 2nd 
October 1907 was barred by limitation, and should on that ground 
have been, dismissed, they do not consider it necessary to express 
any opinion on the grounds upon which the High Court made 
the decree which is under appeal. Their Lordships will humbly 
advise His _Majesty that this appeal should be dismissed. _ The 
appellant must pay the costs of this appeal. , 


Solicitor for Appellant—Edward Dalgado. 
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Solicitors for Respondents—Barrow Rogers & Neville 
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PRIVY COUNCIL. 
Present :—Lords Shaw, Moulton and Mr. Ameer Ali. 
(On Appeal from the High Court at Calcutta.) _ 
Arthur Henry Forbes ee Appellant. = 


: 


Maharaj Bahadur Singh and others... Respondents, 


Patni Regulation (VIII) of 1819, Secs. 8, 11, 11 (2) & 11 (4)—Bengal Tenancy y 
Act, (YIII) ‘of 1885, Secs. 65, 66 & 148 Cl. (h) & 195—Landlord and tenant—Con- 
tinuance of relationship. eae, 

“Where a landlord transferred his interest in the Zamindari reserving only the 
right to recover the arrears of rent from the Patnidar and in execution of the decree 

which he subsequently obtained for the same, sought to sell thë tenure under 
8. 65 of the Bengal Tenancy Act free of the undertenures. 

Held, that 8. 65 of the Bengal Tenancy Act applies only to cases where the 
relationship of landlord and tenant exists both at the date of the decree and when 
the decree i is sought to be executed. : 


' Held further, that the Patni Regulation of 1819 being a self-contained enact- 
ment expressly excluded from the operation of thè Bengal Tenancy Aot the right 
of the decree-holder under the latter act could not prevail against the special lien 
created in favour of a Darpatnidar who had paid up the subsequently accrued 
arrears due to the transferee and taken possession of the tenure under the provisions 
of that Regulation. 


Appeal froma Judgment and Decree of the High Court 


dated April 8, 1908 reversing a Judgment and Decree of the ' 


Subordinate Judge of Purneah, dated September 14, 1910. 


The facts of the case have been suiiciently set forth. in ead 
Lordships’ Judgment. . 


De Gruyther, K. È. and Dunne for the appellant contended 
that the appellant’s charge on the patni still:’subsisted.. The 
decree obtained by the respondents was not a rent decree 
within the meaning of S. 65 of the Bengal Tenancy Act. “They 
were assignees of the said decree within the meaning of S. 134 
(h) of the said Act. The decree did not constitute a charge 
upon the said patni tenure: The appellant was a Dar-patnidar 
and being placed in possession of the patni: by virtue of the 
patni Regulation: he was- entitled to a charge upon the patni 
tenure by reason of depositing money to save the tenure in 
question in priority tothat claimed by the respondents. The 
tenure could not be sold by the respondents i in execution of their 
decree free from the appellant’s charge. 





*'4th'March.1914, 


PART L] THE MADRAS LAW JOURNAL REPORTS. 5 


Reference was made to Bengal Tenancy Act of-1885, Ss. 148 
9, 21.& 103,65 & 66. 

Land Registration Act of 1876; Ss. 87, 79, 38 & 42. 

Patni Regulation of 1819 Ss. 10, 11, & 8 Nagendra Nath 
Bose v. Bhuban Mohan Chakravarti. 

Sir Robert Finlay K. C. and Ross K. C. for the despondents 
contended that the respondent’s decree was for rent and therefore 
could be enforced. against the patni under the provisions of the 
Bengal Tenancy Act. As it was for rent it was the first charge on 
the patni and had priority over the lien claimed by the appellant. 

The patni could lawfully be sold free from the said lien. 

De Gruyther K. C. in reply. 


The Judgment of their Lordships was delivered by 


Mr. Ameer Ali:—This appeal, which is from a Judgment 
_ and Decree of the High Court of Calcutta, dated the 8th of April 
1908, raises certain questions of particular importance under the 


Rent Law of Bengal, for the proper apprehension of which itis . 


necessary to set out in some detail the facts of the case. 


The zamindari of Lot’ Saifganj, situated in the district of 
Purneah, was owned at one time by a rich zamindar of the 
, name of Roy Dhanpat Singh, since deceased. The estate, how- 
ever, was settled in Patni, and has.been held for some years 
past by the defendant Chatrapat Singh as the Patni Talookdar; 
Chatrapat, on his side, has settled the Patni tenure in several 
parcels with subordinate tenure-holders called Dar-patnidars, 
Two of these Dar-patnis are held by the Plaintiff-Appellant. 
These tenures are special to Bengal, the Sonthal Pergunas and 
certain parts of Chota Nagpur, and their incidents are governed 
by Regulation VIII of 1819, commonly called the Patni Regu- 
lation. To some of these incidents reference will be made in the 
course of this Judgment. 


But it may be conveniently premised here that a Patni 
Talook is a permanent, heritable and transferable tenure, which 
the zamindar may create over the whole or part of his estate, 
whilst the Patni Talookdar has a similar right to let the entire 
property held by, him in Patni or in parcels to subordinate 
Talookdars called Dar-patnidars. And this process of sub- 
infeudation may, so far as the law is concerned, be carried down 


7 1. 6. Ce W. N. 604. 
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to several lower degrees. In the case.of these tenures the za- 
mindar has a right to apply to the Collector to put tp the Patni 
Talook to sale for arrears of rent, and the sale has the effect of 
cancelling all under-tenures ; but the subordinate tenure-holders 
have the right to deposit in the Collector’s Court the arrears of. 
tent, and to be put in.passession of the defaulting superior tenure 
for the. satisfaction of the deposit. “made by.them. The. same 
right which the zamindar possesses for the realisation of his rent,. 
with:the correlative right on the part of the subordinate tenure- 
holders of saving the superior tenure from sale, is given to.them 
in succession. 

On the 27th of ‘Jane 1893 . Dhanpat Singh kakenan the 
zamindari, subject , of course to .Chatrapat’s Patni, to a Hindu 
lady, Bhagwanbati Chowdhrain, who has unquestionably, been i in 


‘possession of the estate since her purchase. 


It ‘appears that, cértain arrears of rent in respect of the 
Patni. had become due “before the sale to Bhagwanbati Chow- 
dhraih. For these arrears ‘Dhanpat | Singh brought a suit in 
the Civil Court‘on the 21st September-1893. ‘The final Decree 
in this. action was passed “by the High Court on the 10th of, 
July 1896. ‘Nine days after, Dhanpat Singh executed a Deed 
of Trust by which he assigned to, the ‘Défendants 2 to 4 in trust 
for the Defendant Maharaj among other properties ‘the Decree: 


"for arrears of. rent. 


Dhanpat, Singh died shortly after, leaving Maharaj his only 


` ŝon and heir. 


In 1897 the Trustees ‘proceeded to execute the decree 
against Chatrapat but were met with various objections on his 
part which were finally overruled by the High Court in 1899. 

In the meantime Chatrapat had fallen into arrears in respect 


“of the Patni rent payable to the Chowdhrain ; and that lady had 


instituted in the Court of the Collector of Purneah the special, 
proceedings under Regulation VIII of 1819 for the realisation 
of her dues. The defaulting tenure was accordingly advertised 
for sale on the 14th of May 1901. The Plaintiff-Appellant: 
thereupon deposited the amount of the arrears in the Collector's 
Court ‘and was put by him in possession of ‘the Patni Talook, 


j Since then he has'been and still i isin possession of the superior 


tenure paying rent to the zamindar and realising the rents due 
to the Patni Talookdar from, the subordinate holders, 
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The -Trustee: Defendants, having obtained the decision of, 


the High Court-that they were entitled to execute Dhanpat 


Singh’s decree, applied for the sale of the Patni Talook under. 


S. 163 of the Bengal -Tenancy Act. It is to be observed 
that a sale held under this section does not give power to the 
decree-holder.to annul “notified and registered incumbrances.”. 
The plaintiff thereupon’ preferred a claim under Section 278 
of the Civil Procedure Code of 1882, which, however, after 
some protracted . proceedings, was withdrawn. Apparently a 
sale under S. 163 was held, but it did not fetch a sum sufficient 
to liquidate the arrears and costs, and the defendanis then 
applied fora sale under S. 165 under which the decree-holder 
has the power to annul all incumbrances including under- 
tenures. On this application the 6th of August 1906 was fixed 
for the sale of the Patni. The present suit was then brought by 
the plaintiff on the 9th of July in the Court of the Subordinate 
Judge of Purneah to restrain the defendants from proceeding 
with the sale. 

It should be noted here that ee exist many permanent, 
heritable, and. transferable tenures in Bengal which do not come 
within the purview of Regulation VIII of 1819, and which have 
no relation to Patni Talooks. The incidents of these tenures are 
governed by the Bengal Tenancy Act passed in 1885, to regulate, 
subject to certain exceptions to which attention will be drawn, 
the relations in general between landlord and tenant. 

The Bengal Tenancy Act of 1885, whilst it protected the 
permanent tenure-holder and other tenants having similar perma- 
nent interests against ejectment for arrears of rent, gave to the 
landlords certain rights which they either did not possess before 
or possessed only in a qualified form. One was -the right to 
bring to sale the tenure or holding in execution of a decree 
for arrears of rent. S. 65, which declares this liability of the 
defaulting tenure, also declares‘ that “the rent shall be a first 
“charge thereon.” It is round these words that the controversy 
between the parties. is mainly céntred. Their’ Lordships say 
mainly, because theré is another question of vital’ importance’ in 
this case which relates tothe applicability of the provisions of 
the Bengal Tenancy Act to Patni tenures. 

The defendants in their endeavours to bring Chatrapat’s 
Patni Talook under the provisions of S. 165 of the Tenancy Act 
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contend that as the relationship of landlord and tenant existed 
between Dhanpat Singh and Chatrapat when the rents became 
due, the decree obtained by him became by virtue of S. 65. a first 
charge on the tenure. The plaintiffs contention, on the other 
hand, is that as Dhanpat Singh had parted with his interest in 
the zamindari before the institution of his suit for arrears, the 
decree of which execution was sought was not a’ rent decree 
within the meaning of S. 65. 


The Subordinate Judge has upheld the plaintiff's contention, 
and granted him an injunction restrainiag Maharaj Bahadur and 
the Trustee Defendants, who are called in the suit “ first ‘party 
defendants,” from executing their decree of the 10th of July 
1896 against the Patni under the provisions of the Bengal Ten- 
ancy Act. His decision has been reversed by the High Court 
on appeal and the plaintiffs suit been dismissed with costs. 
The learned Judges considered that the decree being for rent the 
mere fact that the zamindar had sold the estate after it became 
due does not affect his right to “a first charge.” Atleast that 
is what their Lordships understand to be the meaning of the 
learned Judges in the following passage of their judgment: 


“The Decree of the 10th July 1896 is a decree for rent. Rai Dhanpat Singh 
“was the landlord at the time when the rent he sued for accrued due. His claim 
“ for rent when found due, became a ‘first charge’ on the patni. There is nothing 
“ in the law which disentitles him to a first charge, because after the accrual of the 

“rents he sued for, he parted with his interest in the zamindari.” 


This conception is further developed at a later stage of their 


Judgment, where they say as follows :— 
“Now, no doubt, the decision of this Full Bench does not deal with a case 
“ such as the present,in which the landlord had parted with his interest before he 
“instituted his suit for rent, but it would seem te follow that if he can execute a 
“ deoree for arrears of rent as a rent decree after he has parted with his interest as 
“ landlord, he can also do so when he obtained his decree for rent, even after he had 
“ parted with his interest in the property. The character of the decree a suitor 
“obtains, depends on the nature of the claim and of his right to the relief sought 
“for, and is not altered by any change in his position which may have taken place 
“ subsequent to the accrual of his right to sue.” 


Their Lordships cannot help observing that the learned 
Judges have fallen into an error in drawing an inférence of law 
in support of their conclusion from a decision which was obvious- 
ly based on facts different from those with which they had to 
deal. Inthe Full Bench case of Khatra Pal Singh v. Krilar- 
thamoyi Dassi (I. L. R., 33 Cal. 566), the landlord did not 
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part with the property and put an end to the relationship of 
landlord anå tenant until after the decree in his suit for rent; 
whereas in the present case he transferred his interest to Bhag- 
wanbati Chowdhrain before his suit for.the arrears. The broad 
question, however for determination in this appeal is whether 
the special right created in favour of the landlord under Section 
65 can be claimed also by one who has parted with the property 
which gives this right and to which it is attached. © 


There isno doubt that there is a divergence of opinion 
among the Judges of the High Court of Calcutta with regard to 
the construction of Section 65. The section itself runs as 
follows :— ' 

“Where a tenant is a permanent tenure-holder, 4 raiyat holding at fixed’ rates 
“ or an occupancy-raiyat, he shall not be liable to ejectment for arrears of rent, 
“ but his tenure or holding shall be liable to sale in execution of a decree for the 

“rent thereof, and the rent Shall be a first charge thereon.’’ 

_ It is not a happily worded section, and the words “and the 
rent shall be a first charge thereon,” seem, from their collocation, 
to have been inserted as an afterthought without sufficient con- 
sideration of their applicability to the rest of the provisions 
contained in the section. They give no indication as to when it 
becomes a “ first charge.” Does it become a first charge from 
the nature of the claim, as some of the learned Judges seem to 
imagine, or does it become a first charge after it has been ascert- 
ained and made the subject of a decree? Again, the section 
does not sufficiently indicate at whose instance the tenure or 
holding shall be liable to sale in execution of a decree for rent 
thereof, though from the reason of the thing it is obvious that it 
must be at the instance of the landlord, 


These questions cannot, therefore, be answered by a reference 
to the mere section itself; to understand its meaning, their 
Lordships apprehend, the general scope of the Statute as well 
as of the chapter in which it occurs, must. be taken into con- 
sideration. The Act, as stated in. the preamble, was designed 
“to amend and consolidate certain enactments relating to the 
“Law of Landlord and Tenant.” . The words “ tenants,” “ land- 
“lord,” and “rent,” -are carefully defined. “ Landlord” is 
“declared to mean “a person immediately under-whom a tenant 
“holds, and includes the Government,” whilst “ rent ” is declar- 
“ed to mean “whatever is lawfully payable or deliverable in 
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“money or kind by a tenant to his landlord on account of the use 


“or occupation of the land held by the tenant,” Chapter VIII. 
“ embodies the “ general provisions as to rent.” After.dealing with 
“rules and presumptions as to amount of rent,” “the alteration 
“of rent,” “the payment of rent,” receipts and accounts,” “deposit 
“of rent ” in Court when the landlord refuses to receive payment, 
“it treats of “arrears of rent.” The governing idea throughout 
the multifarious provisions -contained in Chapter VIII, to 
regulate the respective rights and obligations of landlords and 
tenants, is the subsistence of the relationship that gives rise to 
those rights and obligations. 


S. 65 declares that a certain class of tenants shall not be 
liable to ejectment for “ arrears of rent,” but that their tenure or 
holding “shali be liable to sale in execution of “a decree for 
the’ rent thereof.” S. 66 provides that in the case of other 
tenants not coming within the purview of S. 65, the landlord 
“may institute a suit to eject” the defaulting tenant. The 
two sections taken together cover practically the remedies provid- 
ed by law for the landlord to recover arrears of rent. One 
section is the exact corollary of the other. The right to proceed 
to sale in one case, in the other to eject, is dependent on the 
existence of the relationship of landlord and tenant at the time 
when the remedy provided by law is sought to be enforced. A 
reference to S. 148, Clause (h), clearly shows that the right 
to apply for the execution of a decree for arrears was attached to 
the status of the decree-holder qua landlord. It declares that 
“notwithstanding anything contained in S. 232 of the Civil 
“Procedure Code an application for the execution of a decree 
“for arrears obtained by a landlord shall not be made by an 
“assignee of the decree unless the landlord’s interest has become 
“and is vested in him.” 


The prohibition contained in this section refers to decrees 
obtained by the landlord under S..65. To acquire the right 
which the section gives, not only the person obtaining the decree 
-must be, the landlord at the time, but the person seeking to 
execute it by sale of the tenure must have the landlord’s interest 


“vested” in him. In other words, the right to bring the tenure 


or holding, as the case may.be, to sale exists so ‘long as the 
relationship of landlord and tenant exists. 
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It seems to their Lordships clear on an examination of the 
different sections bearing on the subject that the right to bring 
the tenure or holding to sale under S. 65 appertains exclusively 
to the landlord; and that a person to whom certain rents 
are due, and who obtains a decree therefor after he has parted 
with the' property in which the tenancy is ‘situated, has no such 
right. The contrary view, their Lordships think, would give 
rise to a very anomalous situation. A zamindarto whom certain 


arrears aredue, as in the present case, may sell his property, 


without assigning, for: purposes of his own, the back-rents as he 
is entitled todo; he may then sue for those back-rents; before 
any decree is made in this suit, the tenant falls into arrears to 
the new landlord who brings a similar suit. Both the ex-land- 
lord and the present landlord obtain decrees for their respective 
atrears. In whose decree and on whose application is the tenure 
to be sold? The question admits of only one answer—that it is 
the existing landlord alone who can execute the decree; the.ex- 
landlord is an outsider, and whilst he can execute his decree 
against the debtor as a money-decree, he hasno remedy against 
the tenure itself. 


The learned Judges of the High Court seem to think that 
either from the nature of the debt being arrears of rent, or the 
decree being for arrears of rent, the tenure becomes ipso facto 
hypothecated so to speak for the debt; and that consequently 
the person to whom the debt is due, although he has ceased to 
be the landlord, and is to all intents and purposes so far as other 
rights and obligations under the law are concerned, a total stranger 
to the property with which those rights and obligations are inse- 
parably connected, he has the special remedy given ‘to the land- 
lord to recover arrears attached to the tenure. This conception 
of the legal position seems to their Lordships untenable, for the 
charge created by S. 65 is clearly in favour of the landlord. 

There is another equally fatal ‘objection to the application 
of the contesting defendants to bring to ‘sale the Fatal tenue" in 
execution of Dhanpat Singh’s decree. ` 

The Patni Regulation isa self-contained ‘Statute. It lays 
down certain well-defined rules for the realisation by the zamin- 
dar of arrears of rent froma tenure holder; it makes the- tenure 
primarily liable, and it gives to the zamindar the right of applying 
to the Collector for the periodical sale ‘of defaulting talooks.” 
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S. 8 provides for the manner in which. the zamindar, that, 
is “the proprietor under direct engagement‘ to Government,” 
“ shall be entitled to apply for the sale of these tenures. 


S. 11 declares that— 


“any talug or saleable tenure that may be disposed of at a public sale, under the 
t rules of this Regulation, for arrears of rerit due on account of it, is sold free of all 
‘i meumbrances that may have accrued upon it by act of the defaulting proprietor, 


“his  respresentatives, or assignees.” 


‘It ig unnecessary to refer to the rest of this section for the 
purposes of this Judgment. 

S. 13 provides the method by which the “holder of a 
“talook: of the second degree ” may save his tenure “from the 
“ ruin that must attend” the sale of the superior tenure. 


e gub-section 2 declares— 


“ Whenever the tenure of a taluqdar of the first degree may be advertised for 
“ sale in the manner required by the second and third clauses of Section 8 of this 


‘Regulation, for arrerrs of rent due to the zamindar, the taluqdars of the second 


t‘ degree, or any number of ‘them, shall be entitled to stay the final sale, by paying 
‘t into Court the amount of balance that may be declared due by the person attending 
“ton the part of the zamindar on the day appointed for sale; in like manner they 


“shall be entitled to lodge money antecedently, for the purpose of eventually 


“t answering any demand that may remain due on the day fixed for the sale, and, 
““ should the amount lodged be sufficient, the sale shall not proceed, but after mak- 
t‘ ing good to the zamindar the amount of his demand, any excess shall be paid back 
“f to the person or persons who may have lodged it." : 
, And Sub-section 4 after referring to certain conditions which 
it is unnecessary to.consider here, declares that. “ such deposit 
“shall not be carried to credit in, or set against, future demands 
“ for rent, but shall be considered as a loan made.to the proprie- 
“tor of the tenure preserved from sale by such means, and the 
“ taluq so preserved shall be the security to the person or persons 
“making the advance, who shall be considered to have a lien 
“thereupon, in the same manner as if the loan had been made 
“upon mortgage; and he or they shall be entitled, on applying 
“for the same, to obtain immediate possession of the tenure of 
“the defaulter, in order to recover the amount so advanced from 
“any profits belonging thereto.” 


, 


It will be seen, therefore, that the Appellant in this case, by 
his admitted deposit of the arrears for which- the superior tenure 
was advertised for sale at the instance of the Chowdhrain zamin- 
dar, acquired the special lien expressly created by the Regulation 
which may well be called a statutory salvage lien arising not from 
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any implication of the law.but under the express directions and 
declarations of the Act. 

Regulation VIII. of 1819 being thus, as already observed, a 
self-contained Act embodying the rules relative to the rights of 
Zamindars and Patni talukdars, the Legislature in enacting Act 
VIII. of 1885 excluded in express terms from the operation of 
the Tenancy Act the special legislation relating to Patni tenures. 
§.195 of Act VIII, of 1885 declares (omitting the immate- 
nial portions) that “nothing in this Act shall affect . . . 

“any enactment relating to Patni tenures, so far as it relates ta 
“those tenures.” 

The Plaintiff's right to hold the Patni talook exempt from any 
proceeding under the Tenancy Act, is founded on steps taken by 
him under the Patni Regulation. 

For these considerations their Lordships are of opinion that 
the Judgment and Decree of the High Court should be set aside, 
and the Decree of the Subordinate Judge restored, ‘The first 
party Defendants, the contesting Respondents must pay the costs 
of this Appeal and of the Appeal to the High Court. 

And their Lordships will humbly advise His Majesty accor- 
dingly. 

Solicitors for Appellant—T. L. Wilson & Co. 

Solicitors for Respondents—Downer ¢ Johnson. 





PRIVY COUNCIL. 
Present :—Lords Moulton, Sumner and Parmoor, Sir John 
Edge and Mr, Ameer Ali. 
(On Appeal from the High Court at Allahabad.) 


Lala Mahabir Prasad and others ... Appellants.® 
v. 
Mussamat Taj Begam and others . Respondents. 


Pardanashin lady—Deed—Ezecution—Formalities for ‘validity Relationship 
of client and legal adviser—Clause for substituting properties allotted at partition 
for mortgaged property—Validtty of—Knowledge of relations—sufficiency of, to 
discharge burden. s 

Held: Where the legal adviser of a Pardanashin lady acts the part of a 
money-lender to his client and procures the execution by her of a mortgage bond to 
secure its repayment, the Court is entitled as well as bound to examine the transac- 
tion with closer scrutiny than ordinarily and to insist sternly on the mortgagee 
showing clearly that his client was fully aware of the meaning and effect o the deed 
and that the transaction was a fair and honest one. a 


# 18th}March, 1914, 
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ý 


Where there was a clause in a mortgage deed that after partition between the 
mortgagee and her co-sharers, the property allotted to her at the partition should be 
substituted for the mortgaged properties as security. 

Held; that if the mortgage was otherwise valid, the clause would have been 
legally operative and subjected the whole of the lady’s share to the mortgage. 

Quaere, if the fact that the relatives of the lady must have been aware of the 
transaction is sufficient to support the deed in the absence of evidence that the 
transaction was explained to the lady and its legal effect was clearly understood 
by her. 


Consolidated appeals by special leave from Judgments and 
decrees of the High Court dated December 2, 1910 reversing a 


„Judgment and decree of the Additional Judge of Meerut, dated 


January 12, 1909. 

The facts of the case have been sufficiently set forth in 
their Lordship’s Judgment. 

De Gruyiher K. C. with him Dube for the appellants con- 
tended that the respondent lady executed the bond in suit after 
fully understanding the nature and the effect thereof and with 
her free consent, She received adequate consideration. Her 
relatives were also helping her and protecting her interests. 

[Sir John Edge.—You are not suing the lady for ordinary 
debt, but for the performance of a contract with compound 
interest. ] 

[Lord youlton:—If it were a simple contract debt, there 
would have been limitation. | 

The lady entered into the transaction with her eyes open, 

Dunne appeared for the respondents but was not called upon, 

The Judgment of their Lordships was‘delivered by 

Lord Moulton:—In this case their Lordships have before 
them two appeals from two decrees and judgments dated 2nd 
December 1910, of the High Court of Judicature for the North- 
Western Provinces, Allahabad. The suit in which these appeals 
are brought isa suit for the recovery of money due on a regis- 
tered mortgage bond alleged to have been executed by the 
defendants Mussamat Taj Begum and Syed Sultan Muhammad . 
Khan in favour of Lala‘Ramanuj Dayal (since deceased), father 
of the appellants. The facts of the case areas follows. 

Mussammat Taj Begum is a pardanashin woman, and 
Sultan Muhammad Khan is her younger brother. Prior to June 
1895 they had been engaged in law suits with the members of 
their family to recover their shares of inheritance in the property 
of their father Syed Mir: Khan, and one Babu Raghubir Saran 


i 
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had been the pleader representing them in these suits. The 
litigation tetminated in ‘their favour, and a decree of partition 
had been pronounced, but the timefor appeal had not expired, 
and it is not seriously contested that at the date of the execution 
of the mortgage bond Babu -Raghubir Saran still stood to the 
defendants in the position of their legal adviser. The mortgage 
‘bond was nominally executed in favour of Lala Ramanuj Dayal, 
but it is admitted that he was only benamidar for Babu Raghu- 
bir Saran who was the real mortgagee. The amount of the 
money advanced by the mortgagee was 8,000 rupees, of which 
4,773 is said to have been cash, and the balance went mainly, if 
not entirely, in the discharge of moneys due from the defendant 
Syed Sultan Muhammed Khan. The greater part of this indebt- 
edness appears to have been to Babu Raghubir Saran himself. 
The whole of the property mortgaged belonged solely to Mussa- 
mat Taj Begum. 


“It follows, therefore, that we have a case of the legal adviser 
to a pardanashin woman acting the part of money lender to her, 
and procuring the execution by her of a mortgage bond to secure 
its repayment. It is difficult to conceive a case in which the 
Court would be entitled, and indeed obliged, to examine the 
transaction with closer scrutiny, or to insist more sternly on 
the mortgagee supporting the heavy onus of showing that 
the client was fully aware of the meaning and effect. of 


the deed, and that the transaction was a fair and honest. 


one. The appellants have entirely failed to support either of 
these issues. The Judge of the Court of First Instance has found 
that the interest, which was compound interest at the rate of 1 
per cent. per month (with half-yearly rests) was unconscionable, 
and has accordingly reduced it, and .although’an appeal was 
brought against this part of his decision it was dismissed by the 
High Court, and the appeal against that decision has not been 
persisted in before their Lordships. The case of the appellants 
_with regard to the ‘other issue is equally hopeless. There are 
concurrent decisions of the two Courts to the effect that the 
plaintiffs have failed to prove that the meaning and effect of the 
mortgage bond was duly explained to the real defendant Musam- 
mat Taj Begum. The facts relating to this issue areas follows. 


“The property.set out in the schedule to the mortgage bond 
as being the. property mortgaged,.consisted of property belonging 
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to and in the ‘possession ¿of the. defendant. Musammat Taj . 
Begum.’ But a clause was inserted in the mortgage ‘bond to 
the effect that after the-partition should have‘been effected-the 
property awarded to that defendant .in that partition.should 


_be substituted for the scheduled properties. It is admitted that 


the’ effect of this clause would be to quadruple the amount of 
property mortgaged. The Judge of. First Instance finds that 
there is no evidence ‘that this was properly- explained to 
Musammat Taj Begum, but holds that this does not invalidate 
the execution because in his opinion the. clause would be 
inoperative. Their Lordships are unable to agree with this 
opinion. . The clause is clear in its language, and if the mortgage 
bond had been valid would have subjected the whole of the lady’s 
share to the mortgage. The High Court also finds’ that the 
plaintiffs have not shown that this clause was properly explained 
to the lady, and their Lordships entirely concur. in ‘its finding. - 


It follows therefore that as against the present appellants it 
must be taken that the terms of the mortgage bond were extor- 
tionate.and that the lady, the mortgagor, did not understand the 
effect- of the deed by reason of its not having been adequately 
explained to her. The deed is therefore void and cannot be enfor- 
ced against her. . a 


The Judge at the trial who decided in favour’ of the deed 
(subject to alteration in respect of the rate of interest) appears to 


“have been influenced by the- consideration that the relatives of the 


lady must have been aware of the transaction because her brother 
was aco-signatory of the deed, and two-of her relatives were the 
indentifying witnesses. Apart from the question of the suffici- 
ency of such a consideration their Lordships are of opinion that 
the facts of the case entirely destroy any inférence that the 
relatives of the lady were actingas a protection to her in the 
transaction. Her brother was personally interested in carrying 
through the transaction, because by it he obtained the discharge 
of debts for which he alone was primarily liable, and this reliëf. 
was obtained by mortgaging property in which he had no interest. 
With regard to the other relatives it is clear that the: family gene! 
rally were taking gross advantage of the. unprotected state of this 


pardanashin. lady. She had been betrothed but the relations 


would not give consent to her marriage unless she surrendered the 
whole: of her share in the family property. Their Lordships can 
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only express their great surprise that under these circumstances 
the relatives should have been’ regarded by the Trial Judge as 
defenders of the lady’s interests. 

This point is sufficient to decide the case, it is not neces- 
sary to refer to other points raised in the proceedings. 

Their Lordships will therefore humbly advise His Majesty 
that these appeals should be dismissed with costs. 

Solicitors for appellants:—Barrow, Rogers & Nevill. 

Solicitor for respondents :—Douglas Grant. 





PRIVY COUNCIL. 
Present :—Lord Moulton, Sir John Edge and Mr. Ameer Ali 
(On Appeal from the High Court at Allahabad.) 
Chaudri Abdul Majid ... Appellant.” 
v. 
Jawahir Lal and others ... Respondents. 


Practice—Dismissal of appeal for non-prosecution—no decree—Limitation Act 
of 1877, Art, 179. 

Where an appeal to the Privy Council from a judgment of the High Court confirm- 
ing an order nisi passed in a mortgage suit was dismissed for non-prosecution : 

Held, that the order dismissing the appeal for want of prosecution did not 
deal judicially with the matter of the suit and could in no sense be regarded as an 
order adopting or confirming the decision appealed from and that therefore, the 
position was as if there had been no appeal at all. 


Held, further that the period of limitation for the enforcement of the decree 


of the lower cours was 8 years as prescribed by art. 179 of tho Indian Limitation 
Act, 1877, 


Held, also that inasmuch as the right to enforce the deoree had been barred be- 
fore the passing of the new Civil Procedure Code it did not operate to revive it, 


Appeal froma Judgment and Decree of the.High Court 
dated Aug. 5, 1910 affirming a Judgment and decree of the 
Court of the Subordinate Judge of Allahabad dated Oct. 6, 1909. 

The facts of the case are SADE EDAN set forth in their 
Lordship’s Judgment. 

Lowndes for the appellant contended that the application by 
the Respondents ought not to have been treated as an application 
to enforce the Order of His Majesty in Council of May 13, 1901, 
The order did not purport to be and ought not to be treated as a 
decree in the suit deciding the rights of the parties under the 
mortgage and was not capable of enforcement in execution as 
sought by the respondent. In any view of the said application it 
was barred by limitation. 


* Tth April 1914. 
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[Lord Moulton :—Appeal is no stay) 


. 

[Lord Moulton :—There is no execution here, there is no 
appeal. Order for non-prosecution is anything but allowing the 
appeal. It only says that it is of no effect. Dismissal for non- 
prosecution does not raise it into a decree of the Privy Council. 


Reference was made to Beni Rai v. Ram Lakan1 0. 34, R. 5 
of the C. P. Code, 1908; Art. 183 of the Limitation Act of 1908. 
Ss. 88 & 89 of the Transfer of Property Act 1882 repealed 


by Order 34, Rr. 4 & 5 of the Civil Procedure Code of 1908 
Batuk Nath v. Munni Dei 2. 


De Gruyther K. C. and Dube fot ihe respondents contend- 
ed that the proceedings were started under the old Civil Proce- 
dure Code of 1882 and therefore all the subsequent proceedings 


should be dealt with in accordance with the provisions of the 
same. 


[Lord Moulton :—Yours was ari application to enforce the 


decree of this Board.) 


Effect of dismissal of an appeal or of a petition in India 


was to incorporate it into the original appeal to His Majesty in 
Council. 


[Lord Moulton:—You will enforce that Order of His Majesty 
in Council with costs. There was no enforceable order. ] 


Lord Moulton :—The point is whether the order of the lower 
court merged into that of the Privy Council. It applies to acts 


in India and not to P. C.] 


Reference’ was made to Rajah Tasadday Rasul Khan v. 


Manik Chand 8 Lachman Parshad v. Kishun Parshad 4 — 


Lowndes was not called on to reply. 
The Judgment of their Lordships was delivered by 


Lord Moulton—In this case the relevant facts necessary and 
sufficient to determine their Lordships’ decision on the Appeal are 


very simple and are undisputed. 


The appellant is in the position of mortgagor and the respon- 
dent of mortgagees under a mortgage dated 3rd September 1868, 


1. (1898) I. L. R. 20 867 P: O. 2. (1914) 27 M. L.J. 1. br 
3. (1902) L. R. 30 T, A.85 | (4 (1882) I. L. R. 8 O, 218 F. B. 
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In 1889 a suit was commenced before the Subordinate Judge of 
Allahabad to’ enforce that mortgage, and on 12th May 1890a 
decree was passid by him for the sale of the property unless pay- 
ment was made on or before 12th August 1890. An appeal was 
brought from that decree to the High Court and on 8th April 1893 
that appeal was dismissed and the decree of the Subordinate 
Judge confirmed. The mortgagor obtained leave to appeal to 
this Board.but did not prosecute his appeal, and on 13th May 
1901 the appeal was dismissed for want of prosecution. 


The present appeal relates to an application to the Subor- 
dinate Judge, dated 11th June 1909, for an order absolute to sell 
the mortgaged properties; in other words, for an order 
directing enforcement’ of the order nisi which had been 
confirmed by the decision of the High Court of 8th April 1893. 
It is not necessary to go into the particulars of this application 
because their Lordships are of opinion that any such application 
was barred by the Statute of Limitation, Article 179, at the expiry 
of three years from the date of the decree, and therefore before 
the passing of the Code of Civil Procedure of 1908 under which 
the present proceedings purported to be taken, and their Lord- 
ships have no doubt whatever that inasmuch as the right to 
enforce the decree had once been barred no provisions of the 
Civil Procedure Code, 1908, operate to revive it. 

The chief matter of arbument before this Board was a con- 
tention that the decree which it is sought to enforce had been 
constructively turned into a decree of His Majesty in Council 
and assigned to thedate of 13th May 1901 by virtue of the 
dismissal of the appeal for want of prosecution on that date, and 
that therefore the period of limitation was 12 years from 13th 
May 1901 by virtue of Article 180 of the Indian Limitation 
Act. Their Lordships see no foundation for this contention, 
which appears to have been the basis of the decision of the 
Courts below. The order dismissing the appeal for want 
of prosecution did not deal judicially with the matter of 
the suit and could in no sense be regarded as an order 


adopting or confirming the decision appealed from, It. 


merely recognised authoritatively that the appellant had 
not complied with the conditions under which the appeal 
was open to him, and that therefore he was in the same position 
as if he had not appealed at all. To put it shortly, the only 
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decree for sale-that exists-is the decree dated 8th April 1893; and 


v» that is-a decree of the High Court of Allahabad. The operation 
Jawahir Lal , 


of. this decree -has never been stayed, arid there is-no< decree of 
His Majesty in Council in. which. it: has become mergéd, -The 
period of limitation applying to the enforcement ofit at all mate- 
rial times was therefore a period of three years. . The jan 


‘dents’ right is therefore barred by limitation. 


Their Lordships will therefore humbly advise His Majesty 
that this appeal should be allowed, and that the -application-of 
lith June 1909 -should.be dismissed and that the respondents 
should pay the costs-of that application and -of the-appeal to the 
High Court.as well as of this appeal. 

Solicitors for appellant, Douglas Grant. 

Solicitors for Respondent. Barrow, Rogers and Nevill.. 
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“Present +—Lord Moulton, Sir John Edge and Mr. Aiea Ali 
_ [On Appeal from the. High Court at. oe 


< -John King & Co. Limited ete: * 
< “8. ; ! 

“The Chairman of: the. Municipal Commis- f 
sioners of Howrah and others ier E 


Possession—Title  deeds—Consieyances—Complete PE desertion: of 
lands found consistently in deeds—Registered:déeds. 

Where the plaintiff claimed a-certain portion of land and produced duly regis- 
tered conveyances, mortgages, reconveyances, and -other ‘title deeds extending 
over & period . of 60 years, and also proved that during the period had leased 
portions of land by leases that were registered. 

Held : that there was no reason: to consider the documents produced as not 


being plaintifi’s title deeds and clear title being proved plaintiff should succeed. 


- Held also that the description of the parcels which were to be found consis- 
tently i in the deeds must be followed in fixing the boundary. 


Appeal from a judgment and decree of the High Court dated 
July 25th 1910 reversing'a judgment and decree of the Second 
Subordinate Judge of Hoogly dated Aug. 10, 1908. | 
` Jobn King & Co., a firm of Engineers, purchased a certain 
land in an execution sale in 1893. The Khal or Nullah in dis- 
pute, they claimed as appertaining to the land bought. Prior to 
this acquisition they and their predecessors in title were lessees of 
the said land up to khal under a lease dated -March-26, 1871 ex- 
“Ding on July 31, 1894'and subsequently extended for a-further 

"= Gth Api] 1914, ' 
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period of 13 years. The land in question was a charland settled 
by the Government under the collectorate of the District of 24 
Pergunnahs with one Samuel Smith in 1830 (50)? By divers devolu- 
tions and acts of law the said char became vested in one Donald 
Campbell Mackay on May 8th 1856, The Government of Bengal 
acquired a part of the said char in 1862. The remaining portion 
ot the char became vested in the appellants. The Southern boun- 
dary of the land acquired by the Court of Bengal and the Southern 
boundary of the land owned by the appellants constituted the 
whole of the Southern boundary of the char settled with Samuel 
Smith and called the Telkalghat Road. On March 26, 1895, the 
Howrah Amta Ry. Co. entered into an agreement under which the 
former were to transfer to the latter for the purposes of the supply 
of power and construction of seedings as much of the Khal as lay 
opposite the appellant’s premises. The said Ry. Co., proceeded to 
fill up the khal and erect offices thereon and to lay down lines 
with the result that the appellants were dispossessed of land which 
they now claimed. On June 21, 1906 the appellants instituted 
a suit in the Court of the Second Subordinate Judge of Hoogly 
for a declaration of their title and recovery of possession of the 
khal etc. which decided in their favour, but on appeal to the High 
Court the Judgment of the lower court was reversed. An appeal 
was then preferred to the Privy Council. 


Ogden Lawrence K. C. and Drucquer for the appellants 
contended that the High Court had erred in holding that the 
documents adduced at the trial were insufficient to create title 
and could not in any sense be regarded as title deeds. They 
emphasised upon the conduct of the parties and ignored the 
documentary evidence. The property in the sub-soil of the khal 
was wrongly held to belong to the state. There were a number 
of documents which clearly showed that the appellants and their 
predecessors in title had dealt with the property in dispute as 
owners. The property in the land on which a drain lay did not 
belong to the Government but to private owners. 


De Gruyther K. C. and Dunne on behalf of the respondents 
contended that the appellants had not established being in 
possession of the property within 12 years of their suit: The 
khal and the land were vested in the Municipal Commissioners 
of Howrah as owners. The respondents on the other hand had 
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been in possession of the Khal and land adversely’ to the .appell- 
ants for over. twelve years prior to the suit. They therefore 
could not claim the same. 


Lawrence K. C. in reply. 


Reference was made to I. L. R. 25 Mad. 635. Bengal 
. Municipal Act 1884 and of 1894 secs. 30 & 22, Bengal 
: Tenancy Act, 1883. | . 


` The Judgment of their Lordships , was delivered by 


` Lord Moulton :—This is an appeal i inan action brought by 
Jolin King & Co., Limited, to obtain a declaration of their title 


“ to.certain lands mainly consisting of a khal, or nullah, along the 


Telkalghat Road, Howrah, and for ejectment of the defendants 
therefrom, and for damages or mesne profits. 


„The course of the case has been rather a singular one. The 
plaintiffs at the trial proved a clear title to the lands for over 
fifty years by a succession of duly registered conveyances, mort- 
gages, re-conveyances, and other -title deeds, and also proved 
during that period they leased portions of the lands by leases that 
themselves were registered. Their Lordships indeed think that 
they might go so far as to say that, after the rather complex 
devolution which took place within that long period had been 
carefully explained by Counsel for the appellants, it became evi- 
dent that.it was scarcely possible to conceive of aclearer title by 
deeds than that which was proved by the plaintiffs. They also 
proved that they had not been dispossessed by the defendants 
until-a period well within the period of limitation, and that 
therefore the Statue of Limitations did not apply.. . 


The Judge at the trial, who went into the evidence with 
very great care, found in favour of the plaintiffs on all points, 
An appeal was brought to the High Court. It would seem, from 
the judgment of the Court, that the judges pronouncing it took a 
most extraordinary view of the plaintiffs’ case, ignored entirely 
the clear title to the land which the plaintiffs had proved, and 
expressly held that they came into court without title deeds. 
They therefore treated the case as though it was one in which 


the Court had nothing relevant before them but the conduct of 


the parties to decide .which of them .was entitled to the land. 
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Their ‘Lordships are entirely unable to understand the 
grounds on which the High Court rejected the title of the plain- 
tiffs have on their title deeds, nor can they understand what the 
learned judges meant by saying that the plaintiffs have on title 
deeds. The conseguence of thiserroron the part of the judges 
of the High Court is that they never considered the real questions 
in the case, and their judgment gives to their Lordships no assist- 
ance, 


The title deeds of the plaintiffs (none of which are impugned), 
which are all duly registered, show that the plaintiffs or their 
predecessors in title have been, ever since 1855, the owners of a 
parcel of land bounded on the South by the Telkalghat Road. Now 
it may very well be that the Telkalghat Road was aot at thatdate 
the broad metalled road that it is now, but it is certain that itlay 
to the south of a khal, or nullah, thebed of which, withits banks, 
is the principal subject in dispute in the present action. 


Their Lordships have been asked to interpret this boundary 
of the property as meaning that the property of the plaintiffs, 
predecessors in title only went upto the central line ofthe nullah, 
which lies to the north of the Telkalghat Road itself. To do that 
would be to reject the description of the parcels which is to be 
found consistently in the deeds, and to make these deeds convey 
land marked out by different metes and bounds from that which 
there appears. Their Lordships decline so to do. They think that 
it is possible that by allowing certain portions from time to time 
‘to be added to the Telkalghat Road for the purpose of improving 
that road, the plaintiffs and their predecessors in title may have 
parted with the property, or atall events with the right of posses- 
sion of those strips of land; but none of those form part of that 
which ‘is claimed in this action. Su far as that whichis claimed 
in this action is concerned, they have title and ‘they have had 
possession. They have been dispossessed from this, but they 
brought this action in due time, and their action of ejectment must 
succeed, and this appeal must be allowed. Their Lotdships are 
quite satisfied both with the reasonsand the conclusions of the 
judge at the trial, and they will humbly advise His Majesty that 
the decree of the High Court which is appealed against should be 
set aside, and that the decree of the Subordinate Judge should be 
restored and affirmed. The respondents must pay the costs of the 
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appeal to the High Court andto the Board. $ 
, Solicitors for appellants. Thomas Cooper & Co. 
Solicitors tor Respondents. | Morgan Price & Co, 


: Ay 
IN THE HIGH COURTOF JUDICATURE AT MADRAS 
Present :—Mr. Justice Wallis and Mr, Justice Oldfield. 
Adaikka Maistry . Appellant. * (Plaintif's.) 
v. i ý 
Muthusami Ambalagáran 
and others - ... Respondents. 


Hindu Law—Alienation by widow of the whole estate consent of the next rever- 
sioner— Validity of. : 

: The widow may alienate the whole estate with the consent of the next rever- 
sioner. 


Debi Prosad Choudhry v. Golap : Bhagat 1 -Bijoy Gopal meer v. Girindra 
Nath Mukerji 2 distinguished. 
l “Second appeals from the decrees of the District Court of 
Trichinopoly in A. S. Nos. 93, 94, 97 and 98 of 1911, preferred 
against the decreed of the Court of the District Munsif of Sri- 
rangam in, Ò. S.. Nòs. 317, 319, 216 and 330 of 1909 respectively. 


T, V. Muthukrishna Aiyar for. Appellant. 
C. 8. Venkatachariar for Respondents. 
The Court delivered the. following ` 


Judgment :—The finding is that the widow has alienated the 
whole. estate and that the next reversioner has consented to the 
alienation. The rule that the widow may alienate the whole es- 
tate with the consent of the next reversioner is not affected by 


“the recent decision of the Calcutta, Full Bench Debi Prosad 


Chowdhry v.. Golap Bhagat 1 or by the.recent decision of,thẹ 
Privy Council Bijoy Gopal Mukerji v. Grindra Nath Mukerji 2 
which only. deals with partial alienations. The decrees were 
right and the second appeals are dismissed with costs, 





* 18th April 1914., B. A. No, 211, to 211 4 of 19132.. 
. 4, (1918) I L. R. 40.0, 721 2. (1914) 18 0. W. N. or P. O. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Wallis and Mr. Justice Sadasiva Aiyar. 


Kumara Venkata Perumal Rajah Appellant* in both. 
Bahadur Varu, minor Rajah of Karvet- (Counter-fetitioner). 
nagar, by guardian Mr. W. A. Varada- 
chariar.- Ti a, ; 


Ù. : 
Velayuda Reddi and others es Respondent in C. 


M.A. No. 66 of 1912. 
Petitioner: Pinintiff, 
v. 
Saravapalli Subramania Aiyar ...- Respondent in C.M. A, 
. _ No. 67 of 1912, | Peti- 
tioner-Decree-holder. 

Civil Pr ocadare Code, Ss. 48, 158—Court of Wards—Estate under management 
of—No transfer of decr ees— Exclusion of time—Power to amend—Defence of limita- 
tion taken away—LHffect on—Limitation Act—Provisions as to'exelusion of time &e.— 
Applicability of, to period of 12 years under CO. P, C., S. 48—Time during which 
execution was stayed by injunction—Eaxclusion of. 

In reckoning limitation for the execution of a deorse, against the holder of an 
estate, the time during which the estate was under the management of the Court 
of Wards cannot be deducted where it has not been accompanied by a-transfer of the 
decree to the Collector. 

Per Wallis J : Except under very special circumstances the Court should not 
allow amendments when they prejudice the nep of the pppõsito party as existing 
at the date of such amendments. 

Weldon v. Neal (1) followed Sevugan Chetty v Krishna ene (2) Varadiah 
v. Raja Kumara Venkata Perumal (3) znotfoll,  — 

Where, accordingly, the Court was asked to treat an application to attach and 
sell certain properties filed after 12 years from the date of the decree as a petition 
to amend an earlier application to attach other properties which was in time. 
Held, that the prayer could not be granted as it would deprive the other side of the 
defence of limitation. 

Per Sadasiva Atyar, J. (contra): Having regard to'S. 153 of the Civil 
Procedure Code, Courts have full power to amend the pleadings at any stage so as 
to-advance substantial justice irrespective of whether the other side is or is not 
deprived of his right to raise technical defences. 


In the circumstances of the case, having regard to the fact that the decree- 


holder was guilty of great negligence in pene 7 his bian his mane 
declined to grant the prayer for amendment. 


Held further : Per Sadasiva Aiyar, J: The ‘Civil Procedure. dode, is not.a 


special statute but being the general law of procedure passed in the same year as the 
Limitation Act, the sections of the latter Act relating to exclusion óf time 
{hera it was time during which execution was stayed by injunction) govern also 
the 12 years, period of limitation provided for in S. 48 C. P. C. 

Dicta in Raman v. Babu Red li (4) dissented from. 





*15th April 1914. A.A, O. Nos. 66 and 67 of 1912, 
(1) (1887) 19 Q. B. D. 394 (2) (1911) 22 M. È. J. 189 
(8) (1914) 26 M. L.J. 83 (4) (1912) 24 M. L. J. 96 
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. ‘Appeals’. from the orders’ of thé District Court of North 


Arcot in E. P, No. 52 of 1910 (O. S. No, 8 of 1890) and E, P. 
Na. 83 of 1910 (O~ S, No. 36 of 1890), - | 

L. A. GANG ARMENE Iper and A. Ramachandra Iyer a 
Appellants, 

K.C. Desikachariar aa c. y.  Ananthakrishna Iyer for 
Respondents. l r 

“The Court delivered the aie 


Judgments-:—Wallis J :—It is admitted by ther espondent 
that the District Judge's order cannot be supported on the ground 
that the second period during which the estate was under the 
management of the Court of Wards should be excluded. Dur- 
ing this period of management decrees were not transferred to 
the collector for execution and the provisions of the Court of 
Wards Act and the Civil Procedure Code under which time is to 
be excluded in that case do not apply. 

It has however been sought to exclude the operation of. the 
12 years rule under S. 48, Civil Procedure Code, on other 
grounds. The decree in the present case was dated the 2nd 
May 1890. Though a- mortgage decree it does not follow the 
form prescribed by S. 89 of the Transfer of Property Act, but > 
gives the plaintiff a personal decree for the whole amount and 
not merely for the balance that might be found due after the sale 


of the mortgaged. properties. Accordingly properties: “of: the 


Judgment-debtor not included in the mortgage were attached 
and ordered to be sold before the mortgaged properties were 
brought to sale and it is too late now to dispute the propriety of 
this ‘order. It is clear therefore that under the terms of: the 
decree limitation began to run under S. 48 (a) from the date 


‘of the decree 2nd May, 1890 or at latest under S. 48 (b) 


from the 2nd of November 1890 after which date the mortgaged 
property was made liable to be sold. A period of 6 years and 
7 months has admittedly to be excluded in respect of the period 
during which the decree had been transferred to the Collector 
under the Court of Wards Act, and the respondent seeks to 
exclude a further period, the further period from 17th August 
1907 tothe 15th January 1911 during which the estate was 
under the management of the Court of Wards without any trans- 
fer of decrees to the Collector for execution as a period during 
which in the language of S. 14 of the Limitation Act 1908 he was 


roa 
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‘prosecuting with due.: deligence’ another’ civil ‘proceeding for‘the - 
same rélief where such ‘proceeding: is, pfosécuted“in good 
faith in a court.which from defect of jurisdiction. or other cause of 
a like nature. is unable.to entertain it... It-is not shown that:the 
respondent.did anything to prosécute the execution of his-decree 
before any court ‘during the second ‘period. of ‘management. `- Tf 
he had applied to the collector :to:.execute it he would at once 
haye been informed that the collector Had no ‘jurisdiction as the 
‘decree had not been sent to him: for execution. : I do not think 
any case-is made on the facts for the application’ of S: 14 of the 
Limitation Act and it is therefore unnecessary to consider whether 
the time as limited by S. 48 of the Code of Civil Procedure for. the 
execution of a decree can be extended by virtue of the- pearel 
provisions of the Limitation Act. ; 


Finally it is said that E. P. No. 139 of 1905 which sought for 
the sale of properties not included!in the mortgage was within 
time, and we are asked to treat the present. petition-of 1910 
which seeks for the sale of other properties as part of the petition 
of 1905. Two decisions in Sevugam Chetty, v. Krishna Aiyangar.1 
and Varadiah.-v. Raja Kumara Venkata perumal 2 have been 
referred to. In the first of these, cases the plaintiff syed an agent 
to recover his account books which were detained by the agent 
and stated in his plaint that he would bring another suit for the 
money due. by the agent. The Court allowed the plaint to be 
amended after. the money claimed had become barred so as to 
claim the money also under O. VI, R. 17 of the present Code 
which allows the court at any stage to amend the pleadings in 
such manner.as may be just, With great respect it does not 
seem to me.to be just to allow. a plaintiff by amending ‘his plead- 
ings to revive a barred claim. Weldon v. Neal 3. l 


In the second case the decree holder was allowed to amend 
a petition which asked for the sale of non-mortgaged properties 
before the sale of the mortgaged properties first and bring the 
petition in accordance with law. The amendment it is stated in 
the judgment ‘was allowed to’ enable the decree-holder. to save 
the bar of the twelve years rule. In the present’ case we are 
asked to treat E.P. No. 52 of 1910 which prays for the attachment 
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and sale of the defendant’s interest in a certain taluq as a continu: 
ation of E. P. No. 139 of 1905 in which he sought. for sale of the 
‘defendants interest in two other taluks. Execution Petition 139 
‘of 1904 is-said to have been pending when E. P. No. 52 of 1910. 
was filed. -I do not think it would be right to treat E. P. No. 52 of 


‘1910 as‘an amendment or a continuation of E. P. No. 139 of 1908 


so as to deprive the respondent of ‘the defence of limitation which 
was open to him against any fresh application claiming this relief. 
To do so would in my opinion: contravene the settled rule of 
practice laid down by Lord Esher M. R. in Weldon v. Neal 1 
that amendments are not admissible. when they prejudice the 
rights of the opposite party as existing at the date of such 
amendments. Under very peculiar circumstances Lord ' Esher 
says the Court might perhaps have power to allow such amend- 
ment, but I do not think there is any case for doing so here. 


`The appeals are allowed with costs throughout. 


h ` Sadasiva Aiyar J :—I am also of the same opinion as my 
featned brother. Following. Raja of Kalahasti y. Varadacha- 
riar 2 I am of opinion that the decree in this case contained 
both a direction for sale as well as a personal decree and the 
validity of Such a decree, though it is irregular in form according 
to. the Transfer of Property Act, cannot be called in question in 
execution. The right to attach and bring to sale the properties 
of the judgment-debtor other than the mortgaged PAE 
arose therefore on 3rd November 1890. 

Following the observations in Phoolas Koonwar v. Lalla 
Jogeshwar Sahoy. 8 the observations in Navalchand Nemchand 
v. Amichand Talakchand £ and Moro Sadashiva v. Visaji 
Ragunath.6 I am inclined to hold. that the Civil Procedure 
Code is not, a “Special Statute,” but it isa general law of 


procedure usually passed in the same year as the Limitation Act, 
‘and that the sections of the Eimitation Act relating to exclusion 


of time and obtaining the benefit of the time spent in certain 
necessary acts other and similar. provisions govern also the 12 


years period of limitation provided for in S. 48 o the Civil 


Procedure Code. 


1. (3887) ba B. D. 894. 
“2, (1911) 21 M. L.J. 1086; : 8. (1876) I.L. R.I. O. 226 (P.C.) at 949, 
4. (1898) I, L. R. 18 B. 78 5. (1891) I. L. R. 16 B. 586, 
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Paani a 


With the greatest respect, I find | myself unable to agree with 
some of the observations contra in ‘the case in Rabala Ramana 
Reddi v. Rabala Babu Reddi 1 pe” ae 


“In the present case, the righi to proceed against the proper- 
ties other than the mortgaged properties arose on 3rd November 
1890 and deducting for the 6 years and.7 months during which 
the Court of Wards was in the management under the special pro- 
visions of the Court of Wards Act and deducting the 8 months 
and 12 days during which, according-to my view the decree- holder 
was ‘prohibited by an injunction from conducting execution Pro- 
ceedings the 12 years expired on or about 15-1-10 and the present 
execution petition No. 83 of 1910 filed on 18- 7- 1910 i is therefore 
barred _by limitation. 


Next, there ‘is the contenon that this petition of 1910 
might be treated asa petition to amend the old petition of 1905 
and that such an amendment ought to be granted. I am inclined 
to give the Courts full power to amend the pleadings at any 
stage (having regard to S. 153 of the new code) so as to advance 
substantial justice without much regard to the consideration 
whether the judgment-debtor or the defendant may not be 
prejudiced in his right to raise technical pleas. In Varadiah v. 
Rajah Kumara Venkata Perumal 2 myself and Spencer J. 
allowed such an amendment under the circumstances of that case. 
Mr. L. A. Govindaragava Aiyar quoted against this case in 26 M. 
L. J. 83, a Judgment of mine as a single judge, in which | expres- 
sed an opinion (following cases decided before the new code 
came into force) that the amendment of an execution petition 
could not be allowed after it had once been filed. In that earlier 
case S. 153 of the new Civil Procedure Code was not brought to 
my notice andasat present advised, I am inclined to give the 
fullest powers allowing amendments to courts, though, of course 
the courts must also possess a discretion not to allow such amend- 
ments under particular circumstances. 


`- Inthe present case, I agree with my learned brother that 
the court’s discretion to allow the amendment of the petition of 
1905 should not be exercised in 1914 in favour of the decree-holder 
as he has been guilty of much negligence in not’ putting in this 
petition before July 1910, 
1. (1919) 24 M, L.J. 96. ` 2, (1914) 26 M. L.J. 88. 
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_ PRIVY. COUNCIL. mi 
(On Appeal from the High Court at Madras.) 


Present :—Lord Chancellor, Lord Moulton, Lord Parker of 
Waddington, Sir John Edge and Mr. Ameer Ali. 


Mrs, Annie Besant eo Appellant.* 
v. ; 
G. Narayaniah i ... Respondent. 


Hindu Law—Father's right of guardianship over infant sons—Revocation of 
appointment of custody and alteration of scheme of.education—Welfare of minors— 
Jurisdiction of Court having Crown's jurisdiction over infants—Powers of the 
District Qourt—Guardians and Wards Act, 1890 S. 9.—Ordinarily resident” , mean- 
ing of Powers apart from the Act—Suit not appropriate procedure—Transfer of 
suit from District Court to High Court Powers of High Courts—Order declaring 
infants wards and appointing father guardian—Propriety of. 8. 19—Parties— i 
Infanis necessary parties—Issue as to the interest of minors—Mandatory order 
involving action contrary to law of England—Not to be made. 


_ As in England, so among the Hindus, the father is the natural guardian of his 
children, during their minority but his guardiansihp is in the nature of a sacred 
trust and he cannot, therefore, during’ his life time substitute another person to be 
guardian i in his place. He may in the exercise of his discretion as guardian, entrust 
the education and custody of his children to another but the authority so conferred 
is essentially a revocable authority and if the welfare of the children requires it, he 
can, notwithstanding any contract to ‘the contrary, take such custody. and 
education once more into his own hands. If, however, the ‘authority has been 
acted on in such a way as in the opinion of the Court exercising the jurisdiction of 
the Crown over infants to create associations or to give rise to expectations on the 
part of the infants which it would be undesirable in their interests to disturb or 
disappoint such court will interfere to prevent its revocation. wri. 

Lyons v. Blenkin (1) approved. 

Where a Hindu father appointed the defendant guardian of the persons of his 
sons, 9n the offer of the latter to take charge of them and educate them in England 
and aequiesced in their departure with her for Europe but subsequently cancelled 
the arrangement and demanded his children back and on defendant’s failure to 
comply with the samie instituted a suit in the District Court of Chingleput fcr a de- 
clatation that he was entitled to the custody and guardianship of his sons and for 


l an order directing the defendant to hand them over to him which was transferred 


1 


to the B. igh Court under Cl. 18 of the Letters Patent. 
Held thatthe suit was entirely misconceived. 
That the plaintiff remained the guardian of his sons notwithstanding that he 
had affected to substitute the defendant as guardian in his place and that the 
real questions were whether he was still entitled to exercise the function of | 
Buardian and resume the custody of his sons and alter the scheme of education 
formulated for them and whether the appointment which. was a revocable authority 
could in the events that had happend, be revoked but both these questions could be 
decided only by the Court exercising the jurisdiction of the Crown over infants 
having regard to the interests and the welfare of the minors and bearing i in, mind 


‘their parentage and d religion and in their presence. 








™ 95th May 1914, . (1) (1820) J2 Jac. 945, 8. 0. 87 E. R. 849, 
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That the District Court had no jurisdiction over infants except such as Was 
conferred by tht Guardians and Wards Act, 1890 and as the infants who had left 
India months previous to the institution of the suit with a view to be educated in 
England could not be said to be ordinarily resident in the District of Chingloput 
that Court had no jurisdiction in the matter.’ 


That the powers of High Court in dealing with suits transferred to it from the 
District Court are confined to powers which but for the transfer might have been 
exercised by the District Court. 


9 
That a suit was not the appropriate procedure. 


Held also that a mandatory order directing the defendants to take possession 
of the infants, bring them to India and hand them over to the plaintiff ought not 
to have been made as any attempt on the part of the defendant to comply with 
the order, considering the age of the infants, if they refused to return to India, 
would have been contrary to the law of England and exposed the defendant to 
proceedings in habeas corpus and no Court ought to make an order which might 
lead to these consequences, that the most a Court of competent jurisdiction could 
have directed was to order the defendant to concur with the plaintiff in taking 
proceedings in England to regain the control and custody of the children. 

Held, further, that the order declaring the infants wards of the Court and 
appointing plaintiff as their guardian which the District Court could not have 
made in a suit but which it was alleged that the High Court could in its general 
jurisdiction, make, could not be supported when the infants were not before the 
Court, and their wishes not consulted and their interests alse were not adequately 
considered, and in the face of 8.19 of the Guardians and Wards Act which provides 
that no order declaring a guardian should be made during the life time of the 
father unless in the opinion of the Court he is unfit to be their guardian. 


Appeal from a Judgment and Decree of the High Court, dated 
Oct. 29, 1913 affirming Judgment and Decree of the samein its 
Original Civil Jurisdiction, dated April 22,1913. 


The facts of the case are sufficiently set forth in their Lord- 
ships,’ Judgment in 25 Madras Law Journal 661. 


When the case came to the Privy Council, in due course. 


the minor sons of the respondent, J. Krishnamurti and J. Nitya- 
nanda applied and obtained leave to appear by counsel at the hear- 
ing as intervenors. 


| Younger K. C. and Sir Erle Richards, K. C. with them 
Turnbull for the appellant contended that (1) the District Court 
alone bad jurisdiction in this matter, which could not be widened 
by transfer to High Court (2) that there was no jurisdiction 
in the High Court, (3) that if there was any jurisdiction in the 
High Court no order should have been made declaring thé father 
as guardian, (4) that there was no inherent jurisdiction either in 
the High Court as there was no property within its jurisdiction 
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nor were the infants undér it and (5) that no case for the inter- 
Ference of the court was made out on the ground, of contract either: 


< Reference was made to Letters Patent. of Supreme Court: of 
1800, Letters Patent of the High Court, 1862 & 1865 Cl: 13 & 17, 


` Tnte ‘Agär-Ellis' 1 ‘Barnardo's case 2 Sham Lall v. Bindo 3 
Hope y. “Hope. £ In re Willoughby 5 Sharifa; Vs Munikhan 9: 
Reade v. Krishna T. Lyons v. Blenkin.8 


Kenworthy Brown on bebalf.of the respondent contended that 
the High Court had independent jurisdiction which was properly 
exercised. The question was whether the father or-Mrs, Besant 
was entitled ‘to the. ‘guardianship. The appellant obtained the | 
consent of the respondent’ ‘for the removal of his sons to England 
by fraud. By Hindu Law the father was the guardian | and on, 
facts appearing in evidence viz. , subjecting the elder boy. to, sodomy 
by Leadbeater and leaving the boy in his-custody in:spite of pro- 
tests, he had a right to révoke the artangemént with Mrs. Besant 
for the guardianship of the minors. It was necessary, in the in- 


terests of the minors that the father should Re allowed to resumé 
the guardianship. . ; 


The minors through their, counsel Munro (with. him Sheldon, 
and Ingr am) intimated that they did not. desire to go back to 
the’ ‘custody of their father. : . ag 2 : 


“Younger K. C. in reply - aes ice, 

The judgment of their ‘Lordships was delivered aby 

`- Lord Parker of ‘Waddington : . ‘This is an appeal from an, 
order made by the High Court ‘of Madras in jts appellate ` 
jurisdiction on the 29th October “1913 “confirming with a. varia- ` 
tion as to costs, a decree of Mr. Justice Bakewell in a suit i 
which G. Narayaniah (the’ present ` respondent) was plaintiff; 
and Annie Besant (the present- appellant) was defendant. The 
decree declared that J. Krishnamurti and J: Nityananda, the 
son of the plaintiff, were wards of Court and that the plaintiff os 
was guardian of their persons, and ordered the, defendant to 
hand over the custody of the wards to the plaintiff a as. such, 


a Fee, 

1. (1883) 24 Ch. D. B.. a asa i A. C. TE 

2 (1904)'I. L. R. 26 A. 594. 4. (1854) 4 De. G.M. &G. 898, 855.'S.0. ‘SER. pee 
~. (1885) 80 Ch. D. 824. 6, (1905) I. L. R. 29 B. 576. 3 a 

F (1885) I. L. R. 9M, 35. 8. (1820) Jac, 245 ; S.C. 37 E. Ri. 949. < = 
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The facts which gave rise to the action were as follows -—~ 
The plaintiff is a Hindu residing at Madras. He isa ‘Brahmin, 
but is not well off, having an income of some 1602. per annum: 


only. He was for-many years a member of a society Calléd’ the’ 


Theosophical Society, of which the defendant was President and’ 
was well acquainted with her. He had two sons, J. Krishnamurti 
and J. Nityananda, born respectively on the 11th May: 1895: and 
30th May 1898. Early in 1910 the defendant offered’ to take 
charge of these sons and defray the expense of théir maintenance 
and education in England and at the University of Oxford. The’ 
plaintiff thought it desirable to take advantage of the opportunity 
thus afforded of giving his sons a western education, notwith-’ 


standing it would entail aloss ofcaste. He accordingly accepted’ 


the defendant’s offer, and by a letter to the defendant, dated the 
6th March 1910, effected to appoint the defendant to be guardian 


_ of their persons and authorised her to act as such from that time 


forward. 
In their Lordships’ opinion the principle on which the legal 


effect of such a lotier falls tó be detepnined does not admit "oF 


a 


dispute 
There is no: difference in this “ respect between English and’ 


Hindu’ law. ‘As in this country so among ‘the Hindus, the - 


father is the natural guardian of his children during their 
minorities, but this guardianship is in the nature ofa sacred trust, 
and he cannot therefore during his lifetime’ substitute another 
person to be guardian in his place. He may, it is true, in the 
exercise of his discretion as guardian, entrust the ‘custody and 
education of his children to another, but the: authority he thus 
confers is essentially a revocable authority, and if the welfare of 
his children require it, he can, notwithstanding any contract tó 
the contrary, take such custody and education once more into 
his own hands. If, however, the authority has been acted upon 
in such a way as, in the opinion of the Court exercising thé juris: 
diction of the Crown over infants; to create associations-or give 
rise to expectations on the part of the infants ‘which it would be 
undesirable in their interests to disturb of disappoint, such Court 
willinterefere to prevent its revocation. Lyons ` v. Blenkin 1 


Shortly after the respondent accepted her offer the appellant 


‘took charge ‘of the boys and they have since been i in her custody l 








1. (1820) Jac. 245 S. O. 87 E. R. 842. 
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and she has. defrayed, the expense of their maintenance and 
education. In February 1912 “they left India in her company, 
and after staying with her for sometimein Sicily and Italy finally 
accompanied her to England, where she left. them under the 
charge of Mrs. Jacob Bright, having made arrangements for their 
having a course of tuition such as would enable them to enter the 
University of Oxford. 

Though the respondent’s ere in the appellant appears 
to have been shaken some time previously for reasons. to which: 
it is unnecessary to refer, he assented to, or at any rate acquiesced * 


‘in ‘the departure of his sons in her company for Europe. Never- 


theless on thellth July 1912 he wrote, to the. appellant a letter 
cancelling his previous letter of the 6th March 1910, demanding 
that his sons should be restored: to his custody and threatening 
proceedings if such demand were not complied with. The 
appellant who had returned: to India refused to comply with such 
demand, and the respondent thereupon commenced a suit in the 
District Court of Chingleput, in the Madras Presidency, asking to 
have it declared, that he was entitled to the guardianship and 
custody of his -sons, and that the appellant was not entitled to, 
or in any case was unfit to be in charge and guardianship of such 
sons, and for an order on the appellant to hand over such sons to 
the respondent or such other person as to the Court might seem 
meet. 


In their Lordships’ opinion this suit was entirely misconceiv- 
ed. It was not, and indeed could not be disputed that the 
plaintiff remained the guardian of his children notwithstanding 
that he had affected: to substitute the defendant as guardian:in 
his place. The real question was whether he was still entitled 
to exercise the functions of guardian and resume the custody of 
his sons and alter the scheme which had been formulated for their 

education. Again, it was not and could not be disputed that the 
letter of the 6th of March 1910 was in the nature of a revocable 
authority.. The real question was whether in the events which ` 
had happened the plaintiff was at liberty to revoke it. Both 
questions fell to be determined having regard to the interests and 
welfare of the infants, bearing in mind,.of course, their parentage 
and, religion, and could only be decided by a Court exercising the 
jurisdiction of the Crown over infants, and in „their presences 
The District Court in which the suit was instituted had no 
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jurisdiction over the infants except such jurisdiction as was 
conferred by the Guardians and Wards Act; 1890. By the 9th 
section of that Act the jurisdiction of the Court is confined to 
infants ordinarily resident in the District. It isin their Lordships’ 
opinion impossible to hold that infants who had months previ- 
ously left India with a view to being educated in England and 
going to the University of Oxford were ordinarily resident in the 
District of Chingleput. Further a suit inter partes is not the 
form of procedure prescribed by the Act for proceedings in a 
‘District Court touching the guardianship of infants. It is true 
that the suit was subsequently transferred to the High Court 
under Clause 13 of the Letters Patent 1865, but the powers of 
the High Court in dealing with suits so transferred would seem 
to be confined to powers which but for the transfer might have 
been exercised by the District Court. 

Again, the relief asked for was a mandatory order directing 
the defendant tc take possession of the persons of the infants ‘in 
England, bring them to India, and hand them over to their father. 
Considering the age of the infants any attempt on the part of the 
defendant to comply with this order, would, if the infants had 
refused to return to India, have been contrary to the law of this 
country, and would have at once exposed the defendant to proceed- 
ings in this country on writ of habeas corpus, No court ought 
to make an order which might lead to these consequences. 'The 
most which a court of competent jurisdiction in India could do 
under cricumstances such as existed in the present case, was to 
order the defendant to concur with the plaintiff as the infants’ 
guardian in taking proceedings in this country to regain the 
custody and control of his sons, 

The difficulties and anomalies of the procedure-adopted by 
the plaintiff are well illustrated by the history of the proceedings. 
After the transfer to the High Court, issues were settled in the 
ordinary manner, There was no issue as to whether it was or was 
not desirable in the interests of the infants, that they should give 
up all idea of a western university education, and return to India. 


It was urged that the High Court did in fact consider their inte- 


rests. If it did so, it must have been upon evidence admitted as 
relévant on other issues, and it is by no means apparent that, had 
a proper issue on the point been directed, further evidence would 
not Have been available. At any rateon suchanissue, the necessity 
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of the infants-being properly represented: before -the Court, and 
of - ascertaining what pey PORRE desired, could d hardly have 
been overlooked. 

© => At the trial of the action. some “diffigalty A appears. to. Tave 
been: felt by. reason of the, ‘facts; (1)that the suit; was not; such: as 
to make the infants ‘wards of Court, and (2) ‘that the elder infant 
would within. a very, short time attain his. ‘majority, according : to 
Hindu law., The. Trial Judge sought to overcome those difficulties: 
qd) ‘by declaring the infants wards of Court, and: (2) ‘by: taking 
advantage of Section 3: of the Indian Majority Act, 1875, as 
amended .by Section 52. of the Guardians and Wards Act,- 1890. 


‘and declaring’ under Section 7 ‘of the latter Act that. the plaintiff 


was their guàrdian so as to prolong their minorities : until they 
attained respectively the age of 21 years. It was hardly contend- 
ed that any such order was competent to the; District Court in 
the suit in question. It-is alleged, however, that. when once the 
suit, had been transferred -to the High- Court; the High Couit 
hada general jurisdiction over infants which they could. ‘exercisé 
at pleasure, and that the directions in question. were properly 
given by virtue of such general jurisdiction. It is to, be observed, 
however, that whatever may have been the jurisdiction: of the 
High -Court to; declare the infants to, be Wards of Court, an 
order declaring ‘a guardian. could only- be made:if their’ interests 


required it, and, as-appears above, they were not: before the Court, 


nor’were their interests adequately considered. And further,: no 


> order-declaring a guardian . could by reason of the 19th Section 
‘of the’ Guardians ¡ånd Wards Act, 1890, be made during the 


resporident’ s life unless in the opinion of-the Court he was unfit 
to be their guardian, which was clearly not the case. ~-i . 
- Since, the. appeal has been presented the infants have obtain- 


ed the leave ‘of the Board to intervene therein and be heard by 


counsel. ; Counsel on, their behalf, have appeared | before -their 
Lordships’ Board and ,stated that the infants do not desire to 
return to, India or abandon their chance of obtaining: an- univer- ' 
sity education, in this country. The, order of the High Court 
directing ‘the’ defendant „to take them back to India’ cannot be 
lawfully carried out without their, consent or without ‘an order 
from the Court exercising _ the jurisdiction of the Crown over 
infants , in “this? country. It is and always was open. to the í 
respondent to apply., to His Majesty’ s High Court, of Justice i in ` 
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England for that purpose..- If-he: does'so’ the interests’ of the cts ies 
-infants will be considered and. care will- be taken to ‘ascertain AANE erani 
their, own wishes .on all material points. . Their Lordships Nasayaniah 
-do.; not consider.it desirable to express any. opinion of their own AK 
on, questions with which only. the High: Court in England can KERR 
-deal satisfactorily. Itis enough to. say. that the order made by 

‘the, Trial Judge in, India as varied by. the High Court in, its 

appellate. ‘jurisdiction cannot’stand, and their. , Lordships will 

humbly advise His | Majesty that the same ought to be discharged, 

and the suit dismissed with costs both. here and ‘in the Courts ` 

‘below, but without prejudice. to 'any application the respondent 
“may think fit to make to the High Court in’ England: touching 

the guardianship, ctistody, and’ maintenance of his children. , 

Solicitors for Appellant:—Leigh and Pembertons >` >! 
Net YSolicitors for Respondent: =Deugias! Grant. 


` 4 fais 
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j 
IN THE HIGH COURT OF JUDICATÝRE AT MADRAS. 


. Present — Mr. Justice “Ayling, “and Mr. Justice Seshagiri 
“ Alyar f 


“Nachimuthu Chetti T at | Petitioner® (Complainant) 
: Ue whe naa aes coe cee kina ge Pe oe aes 
ar ‘Muthusami Chetti ©- ° +7 ' Accused: t + "7s + 
| Oriminal'-Procedure Code S. 250, 1: (2) 6): 45 (0), —Information-to~the Village Nachimuthu 
Magistrate—Village Magistrate, if Magistrate under. the Code. ga nah, a Chetti 


A person that gives information to the Village aar of an ofanco: which CRA 
>the latter duly transmits to the Police as'regùired‘by S. 45, (c) of tho Giiminal Pro- ae cet 
, cedure Code is a person that gives information to the Police within the. meaning of 
‘8. 250 Cr. P. C. and if the information į is found to be false or vexations, the Court 
may proporly order him to pay gato pancatton Sessions J ndge of Titviévelly Division 
. v. Sivan Chetty (1) followed. ° 


, Per Seshagiri Aiyar J: Gae if the Village Magistrate, is iol a ` Magistrate 
under the Or. P. Gode. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure 1898, praying the High Court to revise the Judgment 
of the Court of the lst, Class, Sub- Divisional. Magistrate of 
' Dindigal in Criminal Appeal No. 84 of 1913, confirming the 
order. passed. by, the, Stationary Şub- -Magistrate of Palni i in, calen- 
‘der case ‘No. ,630.0f; 1913... 


` S. Swaminathan ‘forthe Compani: 


AOR EE ets 





Public Prosecutor for the Crown, a n ao o zae 
<- (0A RP. No! 621 of 1914). ` a. (1909) I; L. R. 82.M..258 
(Cri. R. C. No. 71 of 1914:) ~ ~.* 1st May. 1914. a AS 
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The Court made the following order. + os 

Ayling, J :—The petitioner gave information to the Village 
Magistrate of Ayakudi to the effect that one. Muthusami Chetti 
had stolen a load of cotton belonging to him. The Village Magis- 
trate sent a report to the police under g. 45 (c) Cr. P.C. The 
police put in a charge sheet under S. 379 of the Indian Penal 
Code, before the 2nd Class Magistrate of Palni against Muthusami 
Chetti. The case ended in discharge and the petitioner was 
ordered to pay compensation under S. 250 of the Cr. P. C. 


It is contended that the order is illegal in as much as the 


dase was not instituted by ‘complaint as defined in this Code or 


upon information given to a Police Officer or to a Magistrate” 
Vide S. 250 Cr. P, C. i 


This view is supported by some authority Vide King 
Emperor v. Thammana Reddit and also two later cases. In re 
Arulanandham and an unreported case (Criminal Revision case 
No. 627 of 1913). On the other hand there isa Full Bench 
decision of this Court in the Sessions Judge of Tinnevelly Divi- 
sion v. Sivan Chetti 3 which seems to me conclusive on the 
matter. The first case quoted above was disposed of prior to 
this decision and with the greatest respect.to the learned Judges 
who decided the second case, they do not seem to us to have 


given sufficient weight to-it. 


In the third case the attention of the learned Judge does not 
appear to have been drawn to it at all. I feel constrained to 
follow the Full Bench ruling; the. more particularly as I feel 
strongly that the application of the principles therein enunciated 
to the question for our decision is in accordance with reason and 
equity, and the true intention of the section. 


The question:before the Full Bench in the case quoted was 
whether the complaint or information given to the Village Magis- 
trate constituted the institution of criminal procedings under S. 
211 of the Indian Penal Code but:the reasoning of Benson and 
Munro JJ. in their Judgment applies with undiminished force 
to the question before us while the reasoning of the learned 
dissenting Judge, Sankaran Nair J, however applicable in that 





1, I. L. R. (1901) 25 M. 667. 3. I. L. R. (1909) 32 M. 258.. 
. 2 (1912) 42 M. L. J. 188. 
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case, has little -or no bearing in the present case. I cannot do 
better than quote from the Judgment of Benson and Munro JJ. 
“He (the injured party) almost invariably gives information, 
or makes his ‘complaint, to the Village Magistrate, well knowing 
that the latter will report the information or complaint to the 
Magistrate or the Station House Officer, or to both, which latter 
is the regular course in this Presidency. He has, in fact, set the 
Criminal law in motion just as effectually as if he had gone direct 
to the Station House Officer, under S. 154 or to the Magistrate 
under S. 191, for the village headman is bound by law to pass on 
the information or ‘complaint to those officers. The case would, 
of course, be different if the imformation or complaint was not 
a matter which the village headman was bound by law to pass 
on to the higher constituted authorities. In the matter of the 
petition of Jamoona. 1. In that case it could not be said that 
the Criminal law was in any way set in motion. But when the 
information or complaint is one that the village headman is 
bound by law to pass on, then the language of the-Full Bench in 
the case referred to above, is just as applicable to it as to an 
information given direct to the Station House Officer or a com- 
plaint to the Magistrate .” 


In other words a man who complains to a Village Magistrate 


of a bailable offeace knowing that the latter must in ordinary. 


course of his duty report the substance, of the complaint to the 
police gives information to the police just as effectively as if he 


went in person to the police station, “and if the police charge’ 


the case, it is a case instituted ” on information given to a Police 
Officer within the meaning of S. 250 of the Cr. P. C. A comparison 
of the opening words of S. 250 with S. 190, Cr. P. C. will show 
that they closely correspond and that the former are intended to 
cover all the three methods marked in S. 190 as (a), (b) and (c) in 


which a Magistrate may take cognizance of a case, with the 
single exception of “his own knowledge or suspicion” which. 


would in the nature of things be appropriate to S. 350. I find it 
difficult to understand why a person who chooses to institute a 
frivolous or vexatious charge in one way should be less liable to 
pay compensation than if he instituted it in another seeing that 
all are equally effective methods of inducing the Criminal Courts 
to sake action. ; 

1. (1881) I. L, R. 6 Cal. 620. 
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Nughimuthu <. pA consideration of the cases relied .on ‘by the petitioner,will. 
Ghetti show that .both in King Emperor, v. Thammana Reddi Land 
sig, Crl. R. C. No. 627 of. .1913,..the Court confined itself tothe 
consideration of whether the village headman to’ whom -the 
complainant. went to complain was a “ Magistrate” within 
the meaning of.s. 250. The question of whether: the information 
was not, in fact, given to the police was not considered at all. 
It’ was, however, decided in the Full Bench case; and-it is-this- 
decision which in my opinion. destroys the authority of King 
Emperor v. Thammana Reddi1for the proposition that a-case 
of this kind does not come within S. 250. I would dismiss the- 
petition. 


Ayling J. 


Seshagiri: Aiyar J :—In this case, the petitioner, complained 
to the village: Magistrate of ‘theft against the accused, The’ 
complaint was forwarded to the Police. The Sub-Magistraté 
before whom the Police charged the accused discharged him’ and: 
directed-the complainant to‘pay compensation: This order’ was 
upheld in-appeal. Dr. Swaminadhan contends that S. 250 of the’ 
Code of C riminal Procedure cannot apply as there was no—“‘in-- 
formation given to a’ police officer or to a Magistrate”, I am not 
satisfied that the term Magistrate does not include a village 
Magistrate. Clause.(2) (b) of S. 1 only says. that the Procedure 
Code‘does not apply to’ heads of villages in thé Presidency of 
Fort St. George. It is true that S, 6. of the Code does not recognise’ 
the Court of-the village Magistrate : But there-is no definition of 

E the term Magistrate; moreover, the: High Court exercises juris- 
diction over village Magistrates under the Transfer- sections by 
transferring cases from one Magistrate to another ; I have there¢, 
fore doubts whether the term Magistrate in S. 250 does not. 
include.a Village Magistrate as well. However that may be, I am - 
satisfied that when the Village Magistrate transmits a complaint - 
to the Police, information is given to the Police officer under S., 
250-by the complainant. ‘The object of the complainant was, 
. that his complaint should be forwarded to the Police, and it 
would be straining the language to hold that when he preferred 
the complaint with this obvious intention he was not’ giving 
information to the Police Officer. | I see no reason; on,, principle,., 
why an accused person who goes direct to the Police. Officer , 
should bei in a worse — than one who achieves; the same ` 


. (1901) I. JR. 25 M. 667. 
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object by sisané his case -‘before a Village Magistrate With . _ Nonik 


all respect to the léarned Judges who decided the case of In rë v, 
Arulanandhan 1 Iam unable to agree with. their conċlušion. ` ear es 
The Full Bench ruling of thé Sessions Judge. of Tinnevelly ace 


Division y. Sivan Chetti2is in point. ` The learned Judges say Aiyar, J. 
at pages 262 and 263 “ In point of fact in this Presidency’ the 
complaint or information to the: ‘village~Magistrate is ordinarily : 
the first step in setting the Criminal law in motion. The in- 
jured person hardly ever gives information’ direct to ‘the Station’ 
House Officer of Police. Hè almost invariably gives inforination, 
or makes this complaint, to the Village: Magistraté, well knowing ` 
that the latter will report the information dr complaint’ to' the 
Magistrate or the Station House Officer. -The case, would of 
course. be different if the information or complaint- was net av 
matter which the village head man was bound my law to-pass‘on” 
to the higher | constituted authorities.” <- ve g7- vt kih 
I agree with this view, and in the conclusion at which ay 
learned colleague sas arrived. The eee ait be dismissed:.. 


PRIVY COUNCIL.’ vie 
Present :— Lords Shaw, Moulton and Mr. Ameer Ali; 
‘On Appeal from the Chief Court, of Lower Burma. 
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Ma Nhin, Bwin -o oa Appellant* * a 
y? - . yer? 
. U Shwe.Gone CDE “ai Respondente" © 7 0> 
Budhist. Law—lwheritance—Father or sister—Daughters living. apart: from Ma Nhin 
father and trading on their own account—Policy of the British Government in recog? ~ Bwin 
nising the Native Laws—Dhammathats—Dhamma—Their authority — Mana Kyay. JU Shew 
Where three sisters had lived apart from théir fdther and carried on trade on ` Gone. 


their own accotint and acquired ‘property. on the death of two of those sisters, a 
dispute arose between the father ‘and the surviving sister on the question of sticces- 
sion to the property of the deceased : ` za - od 
Held, after an.exhaustive review of all authorities ‘on the Buahist Lawi on ‘the 
authority of later Dhammathats and of Manu Kyay which “was compiled in the, 
18th century during the reign of Alompra and ‘issued under the Royal command in , 
1756 that the sister was to be preferred to the father under the circumstances to 
inherit the entire property left by the deceased females. | -~ is 
: Held further that it was more in accord with the genius nira maie OE the 
extension of the British rule and of the incorporation’ of various’ races and ‘popula- 
tions within the British Empire to accept the native laws in their main, elements | 
in so far as ‘they contained & working system of jurisprudence which was, in accord 
with the traditions and habits'df the people. 
Held also that a decision to be'an authority must decide clearly and ‘broadly 
the. pole at issue in a subsequent litigation. An A ' 
. “~+ a5th February 1914. 
(D (i912) 92. M: D. J 188. ma) I. L. R. (1909) af. M. 258. 
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Burge’s Colonial and Foreign Law, Prof. Focet-hammer’s Treatise on the 
sources and Development of Burmese Law.MO Gaung’s Digest of the Burmese 
Budhist Law referred to. 

The cases of Mi San Hla Me (1) Maung Chit Kywe (2) Mah Gun Bo (8) Mah 
E Dock (4) and Maung Shwe Bo (5) distinguished. 

Appeal from a judgment and Decree ofthe Chief Court 
(Lower Burma) dated June 14, 1910 reversing a Judgment-and 
Decree of the same Court‘in its Original Civil Jurisdiction dated 
Feb. 16, 1909. 


The facts of the case have been sufficiently set forth in their 
Lordships’ judgment. 


Coltman and Houston for the appellant contended that the 
lower Court had erred in holding that under Burmese Budhist Law 
a parent succeeded to the estate of a younger daughter in prefer- 
ence to or to the total exclusion of her elder sister. It was admit- 
ted by the father that the appellant was one of the partners 
in the joint venture for the purchase of Nicobar nuts and therefore 
the appellant was entitled to the property as a surviving partner. 
The Burmese Budhist law, as to survivorship was wrongly held 
to override the ordinary Burmese law of succession, in matters of 
partnership property. The father had forfeited his right to 
succeed by his conduct. The findings were against the weight of 
evidence. There was no case. which decided the case in point. 
The Dhammathats of later date like the Dhamma, Manukye, 
Vernnana, Rajabala and Kyetyoheld in favour of sister suc- 
ceeding to the exclusion of father when they lived apart. 


Reference was sade to 


Purza’s case (1874), Mi San Hla Me’s mete Maung Chit 
Kywe v. Maung Po,i MahGun Bonv. Maung Po Kywe8 Mah 
B Dock’s case,® Ma Sa Bwin v. Mah Thit? Chan Toons Ceading 
cases Mah Po Honon v. Maung Kan11Mah Mya v. Maung Kywet!2 
Digest of Burmese Budhist Law, Sec. 86, 310-1234, 233 165 
and 58. Jardine’s Notes on Budhist Law, P. 222, 





L (Nov. 12, 1894) Printed Judgments (1898-1900) 116. ‘ 
2. (1895) Leading cases 388. _ 8. (1898) 11 Upper Burma Rulings, 66 
4, (May 18, 1898) 11 Upper Burma Rulings, 109. 

5. (Feb. 27, 1899) Printed Judgments. (1893-1900) 524. 

6. Ohan Tons D. Cron Budhist law. 

7. P. J. 1890-1200. 8. 11 U. B. R. 66. 
9. Ohan Tons Leading cases. 10. 11 U. B. R. 111. 
11. 12 U. B. R. 157. ` 12. 11 U. B. R. 298. 
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De Gruyther K.C. and Eddis for the respondent contended 
that there was no partnership between the three sisters 
at the time the second sister died; “nor was there a gift 
in favour of the appellant, the surviving sister. According to the 
Burmese Budhist Law the respondent was the sole heir of his 
deceased daughters. He was not precluded from succeeding by 
his conduct or for any other reason. The Dhammathats known 
as Manu, Vilasa, Kyaw, Nandow, Razathat, and others laid down 
that father was to succeed to the property of a deceased daughter 
in perference to her sister. 


Reference was made to Sec. 11 of Manu, Essay by Focet- 
Hammer on Burmese law. Coltman in reply referred to. Secs. 
58, 29 and 19 of the Digest of the Burmese Law. 


The Judgment of their Lordships was delivered by 


Lord Shaw.—This is an Appeal froma Judgment and Decree 
of the Chief Court of Lower Burma. The Judgment is dated 
the 14th June 1910, and it reverses a Decree of the same Court 
in its Original Civil Jurisdiction dated the 16th February 1909. 
The Appeal is also from an Order dated the 2nd September 1910 
which rejected the Appellant’s application for a review of the 
Decree first mentioned. 


The question to be afterwards dealt with is one of wide- 


spread importance, affecting the rights of succession in Burma. - 


It is, however, necessary to state the circumstances, which are 
few and plain, in such a way as to show the limits of the decision 
which is about to be pronounced. These will appear as the narra- 
tive proceeds. 


The Respondent, U Shwe Gone, had three daughters by his 
first marriage. These were Mah Nhin Bwin, the eldest, Mah 
Nhin Boo, about two years younger, and Mah Nhim Ghine, 
about six years her junior. The eldest, Mah Nhin Bwin, is the 
Appellant in this case. She was born about the-year 1865. 


These three sisters lived together apart from their father. . 


They traded in cocoanuts in the Municipal Bazaar at Rangoon. 
This state of matters lasted for many years, and one of the out- 
standing facts in the case is the complete separation of these 
ladies from their father, who had married again. They were, in 
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‘fact, independent traders. | In later years their business appears 
.to-have -been of ‘considerable „importance. One part: of its for 
instance, ‘mentioned ‘in ‘the proceedings,. is three cargoes . of 
-Nicobar ‘nits, of which-one.of:the ladies was consignee, and. the 
‘combined’ value of. which ‘amounted to a large sum. Inthe 


` year 1899, the three sisters bought a house in Rangoon with 


> money derived ‘from the profits of their trading, ‘and they. -there- 
“after always lived there together. What were the exact relations 


“in the'eyé of the law as between these three ladies need not be’ 


determined in this case. Whether they were all, or.any two; of 

‘them, in-full partnership or in joint adventure with each other 
does not require to „be decided in view of the “events of death. 
which happened, and of the | opinion on the legal ` point of succes- 
sion which i is afterwards tobe announced. ` : 


‘In May 1905 Mab- Nhin Ghine died. Her sister; Mah Nhin 
Boo; took out’Letters of Administration and . took -possession of 
her property, “Their father, the Respondent,. however, made a 


` claim thereto,.and threatened proceedings, but: nothing further 


‘was done. i. In Jime 1906. Mah Nhin Boo died of plague.; ,Of 


“the three -sisters,‘the Appellant was thus the sole’ survivor... 


' Should it accordingly be determined, as the Respondent con- 
tends, that he; being the father- of these two deceasing ladies, is 
entitled by:the law of Burma to-succeed to their. property as their 


- | heir in preference to their surviving sister, then the corpus of the 


‘estaté, whether it; originally belonged | to the one sister or 
| other, or to; both, will go:to him.. If, on the other hand; so the 


- Appellant, the surviving sister, contends, it be the case that she 


is entitled as- -such to succeed as heir to her sisters, then again 
the entire corpus of the estate- of both, will pass to her i in pre- 
ference to her father. The point to bé determined in this case 
is; ‚which ‘of. those two contentions is correct according to Burmése 
Buddhist law, Seana. Av Os a | : j _ 
Ne subsidiary question was raised i in ihe: Appeal. It was 
founded upon allegations. of commercial partnership existing be- 
tween the ' Appellant ‘and her: sister, Mah.Nhin : Boe. - Separate 


‘issues, which in appropriate’ circumstances-might. come- to-be.of 


‘great importancé under the law of Burma, were.-raised as to.the 
rights of a. Surviving ‘partner, on-the one.. hand.in a full. partner- 
ship; and‘on the other-:id a- limited ‘partnership: or co-adventure. 
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These questions have not been. lost sight of,. but they dre super- 
seded by the conclusion to- which their Lordships have come as 
to the right of succession in law by.the father on the one hand, 
or by the sister on the other. The right- of succession being 


determined in favour of the surviving sister -carries with it and 


covers subsidiary rights of partnership as among the sisters inter 
se. No pronouncement accordingly is necessary. in regard to the 
separate case under, this. head. 


A still further question has been argued, and it is well illus- 
trated by the course which the case took inthe Courts bélow. 
The learned Judge in the Court of First Instance held that by 
Burmese Buddhist law the Respondent, the father, was entitled 
to succeed.to the estate of his’ two deceased’ daughters in pre- 
ference to the Appellant, their sister. But he also held, however, 
that the father by his conduct; which in the‘opinion of the Court 
amounted to “ desertion “and intentional and ‘deliberate neglect 
“of the ordinary duties of affection and kindred,” had forfeited 
the right of succession which would -otherwise have opened -to 
him, and that for this reason the suit; which was to declare such 
a right of. succession, must lana; mon this latter point the Appel- 
pondent’s conduct had not beén so. grave and: reprebensible as to 
justify forfeiture. . Accordingly agreeing as it did with the Court 
of First Instance, that the father fell to be preferred as the heir 
entitled to the succession to his daughter’s estate, they affirmed 
that right and gave a decree in his favour.- But the Appellate 
Court, in-reaching their conclusion as to theimport of the Appel- 
lant’s conduct, showed very clearly by. their Judgment that, so 
far as actual separation in life of the daughters from their father 
was concerned, this had been, established beyond doubt ; and in 
short it may be taken as a salient fact in the present case that the 
life lived for years by these. ladies was. lived as a life separate 
from and independent of their father. 


_ The need for this fact being pointedly alluded to is that their 
Lordships are desirous that the present case should not be held 


` as dealing with or affecting ‘parental: rights in cases where the 


family continues to live together. The rights of a parent 
in Burma in. such circumstances appear, according to their 


traditions and text-books, and to Eastern patriarchal ideas, 
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to be of‘ a high order; and they indeed recall jo the mind 
various drastic rules .of the earlier Roman Law with regard 
to the scope of the patria potestas. Many . illustrations 
arise in the books, but one may suffice. It is mentioned 
in even the Manu-Kye, the authority, of which is the -sub- 
ject, of separate treatment hereafter, that.an impoverished 
parent could sell his children into slavery. These observations 
are, of course, not made to give any colour to the view that 
rights to such an,extent still remain: in modern Burmese Law or 
Practice, but to indicate that ‘the’ ‘idea of the powers of a parent 
in his patriarchal capacity over an undivided household may 
lead to conclusions which hold no place in rules of succession to 
the estate of children who have left the father’s establishment 
and become separately settled in life, 


On the broad, distinct, andsimple issue now to be deter- 
mined, it might have been thought that the recorded traditions 
and legal institutes of the country would have been clear. Un- 
fortunately, it is very far from being so. This may no doubt be 
accounted for to some extent by the fact alluded to by Burge 
( Colonial and Foreign Law” I. 60), that litigation. was appealed 
to “when the parties refuse such compromises as may be 
“suggested by relations and village elders.” This salutary practice 
of compromise has the disadvantage, however, that its results do 
not enter the records or procure the stamp of-authority for a guide 
in future cases. So far as these ‘results.or the decisions of local 
native tribunals are concerned, they appear to have failed’ to find 
a place in the chronicles of the people. 


There were, however, as there are still, documents that could 
be appealed to, all of them authoritative, but varying in the 
weight of their authority. These are the Dhammathats, usually 
reckoned as thirty-six in number. They ‘form the expositions 
of, inter alia customs and juridical rules, their dates of issue vary- 
ing sometimes by many hundreds of years. It is no doubt true 
that with regard to them a certain evolution can be traced, and it 
seems by those why have written on the subject also to be ad- 
mitted that they differ from the ordinary legal institutes in. this 
sense, that a change of dynasty was sometimes accompanied “by 
a fresh composition in the shape.of a new, and, it ‘might be, a 
comprehensive Dhammathat,. which, while not removing or 
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extinguishing its predecessors; appeared upon the scene clothed 
with the ‘authority of the fresh:Government and containing the 
latest revisal of accepted juridical'doctrine."_ `: 


It appears to be acknowledged that the laws, or ike con- 
tained in the earlier Dhammathats were in their remotest' origin 
derived from the laws of Manu, which reached Burma by way of 
Southern India.. But with the establishment of Buddhism and 
the spread of Buddhist doctrine came, in the. course of time, the 
not unnatural desire to strengthen the sanctions of juridical rule 
by associating its foundations, the Dhammathats themselves, with 
the religious sentiments of the people, and in the later Dhamma- 
thats the commands, precepts, and principles are represented as 
truly being emanations from the spirit of Buddha himself. 


This state of matters must have made the administration of. 


justice still dependent on a comparison of Dhammathat with 
Dhammathat and’ a balancing of the weight of their authority. 


It cannot be said that at the present moment such difficulties have ` 
disappeared.. Traces of them, indeed, are.plain enough in the | 


present case, and one cannot peruse the judgments under review 
without noting the.care with which the. learned: Judges of Burma 
address themselves to this task. 


“ 


-'There- are two views. which may be taken: Either the 
‘subject ‘is dealt with sufficiently by ‘a:single clear or governing 
-authority, or the Dhammathats as a whole must be collated, and 
` judgment determined by the best balance which can be framed 

as the result of their dicta. The Judges of the Court below. have 
‘adopted. the latter .course, and with regard toit.their.Lordships 
are not satisfied that even on such a ‘collation’ ‘the .balance:: has 
been correctly struck. But the importance of the subject 
induces their Lordships to put on record how this matter stands 
according to all the Dhammathats, if the version contained in 
‘the Digest of the Burmese Buddhist Law concerning inheritance 
and marriage, prepared by Mr, U. Gaung, be taken. Mr. Gaung 
was a member of the Legislative Council of the- Lieutenant- 


Governor, and the Digest was prepared. ‘under the authority of . 


the late Judicial Commissioner and is published with the sanction 
.of the Government of Burma. 

“As showing the: variety and conflict of the Dhammathats, 
--reference may be made in particular.to’Sections 310 and 311. of 
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Volume 1 of the Digest of Burmese Buddhist” Law on the 
subject of inheritance. Section 310 refers to “ relatives’ of 
previous generations who are“ not entitled to inherit,” and the 


` ruleof the Manukye is thus cited. 


“Phe Rule whereby elder relatives are debarred from inheritance is as 
follows :—The co-heirs live apart from one another; one of them dies without 
leaving a wife ora husband or a child; his or her estate shall be partitioned” 
among his or her younger brothers and sisters, but not among the elder co-heirs.”’ 

The point of the citation is as to the significance of the 
word “co-heirs” in this passage, and that is illustrated by 
Section 311, where Mr. Gaung quotes ‘from the Dhammara :— 

“The five kinds of co- heirs are the following, namely, one’s elder and younger 

brothers, elder and youngér sisters, and their children.” 


It would thus appear that it was not within the conception 


.of the Manukye on this. particular’ Section 310 to reckon the 


parent as- having a preferred right to the co-heirs. The co-héirs ` 
carne first, namely, the brothers and'sisters of the deceased; and ` 
the point of the section is that as- among these it was the 
younger brothers and sisters that were preferred to the elder 
co-heirs. As stated, the introduction .of the -parent has to ‘be 
preferred to brothers and. sisters‘asa class and as a whole i is 
completely negatived. 

-: But ‘their Lordships recogaise that- the real difficulties of 
the-case—and that-the difficulties: are real is established not'only 
by the consideration given tothe matter by the learned Judges 
in the present’ case, but by the course of Burmese decisions to ' 
which they refer—arise from the construction of eben 311. 
That ‘section deals with “ relatives” of previous “ generations 
who are entitled to inherit.” 

“The conflict’ had better be exhaustively set forth, and the | 
forces on either side stand in this way :— 

On the side of preferring the parents and ignoring: the 
brothers and sisters, the Dhammathats stand as follows :— 
Manu.—‘ On the death of a person leaving not even a 

“ casually adopted son, his or her parents may inherit.” 

Various other Dhammathats are cited by | Mr. Gaung to the 
same effect as this extract from Manu. 

Vilsa. —“In the absence of descendants the parents < are . 

na to inherit.” See a TRL, 
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_ This iserepeated—almost literally—in Dhammathat Kyaw, 
in Nandaw, and in Varinana. 


Razathat—‘ If the deceased person leaves no wife, children, 

” Brandenudren; or other descendants, his parents, grandparents, 

‘ or other relatives of previous generations are entitled to succeed 
“ to the estate,” 


To the same effect is the extract from’ Varulinga, namely, 
“ In the absence of sons, including those publicly or casually 
“ adopted, the parents are entitled to inherit.” 


Finally comes Kyannet—‘“In the absence of wife and’ 
“children, the parents are entitled to inherit the estate of their 


It is plain that these extracts do not proceed upon the prin- 
ciple of express exclusion of a right of succession by brothers and 
sisters. The brothers and sisters are omitted or ignored in the 
statement of the succession., 


On the other side, the same section (Section 311) cites later 
Dhammathats which give very ample warrant’ not for ignoring, 


but for recognising, and for placing in priority to parents, the ` 


rights of succession on the part of brothers and sisters. The 
historical light in which these. later Dhammathats- should be 


viewed will be remarked upon later. But meantime this obser-- 


vation may be made. The opinion appears to be entertained 
that the Burmese Empire was in the 18th Century of the Christ- 


ian Era one of the greatest Empires of the Eastern world. But. 


it is at least certain that in the middle of that century a strong 
attempt was made to put the jurisprudence of Burma intoa settled 
and more easily referable form. In the Reign of Alompra, one 
of his Ministers, a Judge completed a prose Dhammathat, known 
‘as the Dhamma, and the citation from the Dhammathats affir- 
matory of the right of succession on the part of brothers and 
sisters as in preference to parents becomes thereafter fairly clear. 

These citations are as follows, 

The Dhamma,— If a deceased person has dither co-heirs, 

‘nor descendants, his or her parents shall inherit the estate.” 
It has been already made clear that co-heirs include brothers 


and sisters, and the ‘exclusion of a right of succession by the 
parents if such brothers or sisters are:alive is thus plain: -` ` 
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The. Manukye.—‘ The general rule is that relatives of pre- 
vious generations shall not inherit ‘the property “of... their. 
“descendants. But if a person dies leaving neither wife 
“children, brothers nor sisters, his parents become his sole*heirs.’. 


“The. Vannana has beeri already cited as ignoring the rights 
of brothers and sisters in one passage, but in another the situation | 
is, expressed thus :—“ Failing children, the. parents .or- brothers 

“and sisters of the deceased arge entitled to inherit.” 


The Rajabala.—“‘ In the Gak of husband or wife, child? 
“ren, and brothers or sisters, the parents are entitled to inherit.” 


The Manu.—“ If children living apart from their parents dié 


| Tenying neither heirs nor co-heirs, their parents inherit thé 
“estate.” 


Cittra. — In the absence of iie, parents, grandpareits 
‘or other relatives are entitled to inherit.” 
Kyetyo.— In the absence of other relatives, the parents aré 
‘entitled to-inherit.” . © 
It will be subsequently shown that ‘by the use of the phrasé, 
“in the absence of other relatives,” is meant simply “in the absence 
“ of brothers and sisters.” This would necessarily appear to be so. 


“And itis from this body of authority quite manifest that the 


right of parents isnot only not preferred, but is on the contrary 
very plainly postponed to the rights of succession on the ‘part of 


_ ‘brothers and sisters. 


With regard to the Dhammaihats asa whole it has. to be 


‘admitted that the figurative language so frequently employed be- 


comes little helpful in expiscating the idea of inheritance, “ It 
is natural,” says Razathat, “for sea-water to flow backinto the 
“ ocean after entering rivers and-streams”’’; and in another pas» 


‘sage, when “ lakes are full, the overflow is returned to rivers and 


“ streams, and tidal water always flows back to the ocean,” In 


‘later centuries the mind of the commentators . was still 


struggling with these figurative expressions; as, -for in- 
stance, in the Manu Vannana: “In thé absence of wife and 


““ children, the parents inherit. Why so? Because of the water 
“which flows into the sea a portion returns up the river.” The 
figure which earlier appears is. the simple one.of water which 


cannot ‘find an ‘outlet being borne back to its source; butas 


PART IL] “ THE MADRAS LAW JOURNAL REPOR'ÈS. : b1 


the Dhammathats develop it is found that the source of the 
returning water cannot be reached until the intervening inlets 
and creeks have all been filled up, and there appears to be’ the 
conception accordingly, not of at once reaching to the source, 
namely, the parent: without having exhausted the collaterals, 
namely, the brothers and sisters. These struggles with figurative 
language appear even in the decisions in recent times in 
the Courts in Burma, and, as is not obscurely indicated in 
some of these Judgments, they rather perplex than help the mind. 

In their Lordship’s opinion the balance of the authority of 
the Dhammathats is upon the side of the sisters and brothers of 


the deceased being preferred to the parent. It has been already. 
noted that there is nowhere throughout any of the Dhammathats 
a specific exclusion of brothers and sisters, and it may further be 


added that the language of the earliest Dhammathats, where 
collaterals are, as has been stated, either omitted or ignored, 
seems not to be analysed or explained or the omission accounted 
for in the later Dhammathats holding the same view, and the con- 
currence is a mere repetition. Their Lordships incline to the 
opinion—and a special reason therefor will be immediately given 
—that a clearer note is struck by the Dhammathats from the 
time of the 12th Century of the Burmese, or from about 
the middle of the 18th Century of the Christian Era. 
Brothers and sisters assuch, co-heirs as such, and relatives as 


such, are all dealt with and find a place in the discussion, and. 
wherever they appear-as a class they appear in the first rank,’ 


that is to say, in the rank preferred to parents. 


But these views of their Lordships are fortunately confirmed ` 
by another and an historical consideration. There can be. 
little doubt that in the middle of the 18th Century of the. 


Christian Era the conquest and subjugation of the country by 
Alompra was accompanied by a serious attempt by him and his 
high functionaries of State to place the jurisprudence of the 
country in a position of fresh and settled authority, One of 
his Ministers, supposed to bea Judge, issued under the Royal 
authority one Dhammathat in prose, known briefly as the 
Dhamma, Another, “in charge of the “ Moat of the City of 
Shwebal,” and taken by Dr. Forchhammer to have been Alompra’s 
Minister of War, compiled in prose the Manugye or Manu Kyay 
Dhammathat, and it is this document last mentioned which was 
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issued by Royal authority in 1756, and which obtained the 
commanding position which it seems to have occupied. for .a 
succeeding period of nearly 170 years. 


What was the attitude of the British Government in respect 
to these particulars constituting the foundations of Burmese law ? 
A ‘period of about d-century in the- case-of Lower Burmah and a 
period of about 130 years in the case of Upper Burmah interve- 
ned between the Alompraic’ code and the British occupation: 
During this intervening’ period the Burmese jurisprudence lad 
existed on the footing just described. 


It would have been, of course, open to the British Govern- 
ment to adopt the ancient practice of issuing a fresh and autho- 
ritative Code. But it was more in accord with the genius and 
practice of the extension of British rule’and of the incorporation 
of various races and populations within the British Empire to 
accept the native laws in their main elements in so far as they 
contained a ‘working system of jurisprudence which wab in accord 
with the traditions and habits of the people. This latter course 
was adopted. An instance to hand may be cited: In 1892, : 
after the overthrow of King Theebaw and the establishment of 
Settled order in Upper Burma under the British rule, a Citciilar 


- was issued “for, the. assistance of. the Courts’.‘ “in dealing with 


questions of Buddhist Law.” The Circular issued a translation 
of the Letters Patent in use under the Burmese Government for 
the appointment of Judges. A list of Dhammathats was append- 
ed to it, but, as showing the complexity of the subject, the, 
Judicial Commissioner adds that he “will be glad of information 


“regarding any copies that may be extent of any’ of’ these 
“ “ Dhammathats other than the morescommonly ‘known ones.’ 


‘After a recital of many resounding titles of the Sovereign, 
including that of “ Mighty Fountain of Justice,” ‘the Cuemat: 


proceeds thus :— A 

“Now with respect to the office of Judge, it is on this wise: In the- Kingdom ? 
of which We are tho Sovereign Ruler our numerous subjects-must not, be permitted 
one to oppress another, and the Judges must admonish‘ and chastise, repress;.and 
judge. In case of dispute they must, in accordance with‘ ‘the Dhammathats, 
enquire into ‘the. causes of the people and decide between them, Ana for this 
purpoke they are appointed to the Courts as Judges.” : B 


` This is the general, tule, inyolving as it “does. that judicial 
task the difficulty of which has. been. already mentioned. | Pe 
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- To recyr to the Manu Kyay—which ‘for so long had been 
recognised as the leading guide in the administration of justice, 
‘Professor Forchhammer, in his Treatise on the Sources’ and 
Development of Burmese Law, thus describes it :— 


“ This Law Book is written in plain Burmese with very little Pali intermixed. 
It is not really a Code or a Digest of Law, but rather an encyclopmdic record of 
existing laws and customs and of the rulings preserved in former Dhammathats 
Manu Kyay does not attempt to arrange the subject-matter or to explain or 
reconcile contradictory passages ; religious elements are freely introduced ; unjust 
, judges shall suffer punishment in Hell with head downwards; a man to whom 
deposits ara made must be a strict performer of his religious duties; a person 
guilty of perjury will be visited by preternatural punishments.” 


And having dealt with the development of Burmese juris- 
prudence and made a division of it into three periods, Dr. Forch- 
hammer concludes thus :— : 

“ The Manu Kyay incorporates the contents of the Law Books of the first and 
second periods and records laws and customs existing among the people of his time. 
It deals with the religious laws and usages of the Brahmins and the monastic 


rules’of the Buddhist clergy. It allows the Byddhist element to predominate nnd 
draws largely from the Buddhist Scriptures.” 


It is not seriously disputed that the authority of this text- 
book, where it is clear, as among the Dhammathats, i is of the 
highest rank. And accordingly, when British rule was extended 
over Burmese territory, the recommendation to the judicial 
officers substantially accepted this situation as it was found. In 
the words of Dr. Forchhammer :— | 


“The Manu Kyay is to this day the most widely read and studied law book in 
Burma, and after the British had taken possession of this province the natives 
pointed to this Dhammathat as sik the body- of laws by waron they had 
been governed.” 


Much has been done during the last thirty years to extend 
the knowledge of the various Dhammathats ; and the labours and 


encouragement of the Judicial 'Commissioner,'Sir John Jardine, : 


have greatly assisted this extension. The Manu Kyay itself has 
been textually translated by Dr. Richardson, and isin familiar 
use as a work of reference; arid their Lordships do not under- 
stand that the pre-eminent authority of this Dhammathat has 
been lowered by the labours of other authors or the translation 
of other Dhammathats. ' 
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On the point in issue in the present case, the Digest of 
Mr. Gaung represents the dicta of the Manu Kyay thus :— 
“The general rule is that relatives of previous generations shall not inherit the 


property of their descendants. But ifa person dies leaving neither wife, children, 
brothers nor sisters, his parents become his sole heirs.” 


There does not seem to be any room for ambiguity here, 


Both classes are dealt with. The one class—wife, children, 


brothers, and sisters—are specifically and exclusively preferred 
to the other class, namely, parents. 


In the 10th book, chapter 19, of Dr. Richardson’s transla- 
tion, the text reads thus :— 

“Though this is the law (that property shall ot ascend), why is it also said 
the father and mother of the deceased have a right to his property?” Because if the 
parents be alive and the deceased has no other relations, they shall inherit his 
property.” 

In short, the Manu Kyay is clear that the property cannot 
ascend to parents unless there be no other relations, and 
“ relations,” it should be added, are, as appears clearly from 
chapters 17, 19, 22 and 25 of the same book, synonymous with 
brothers and sisters. 


Their Lordships do not think it necessary accordingly to 
pursue the enquiry further. In this Dhammathat, which still 
remains of the highest authority, the succession of brothers and 
sisters in preference to parents is established beyond doubt. 
This being so,- the other Dhammathats do not require to be 
appealed to, to clear up any ambiguity. Were that appeal to be 
made, it would, in the opinion of their Lordships, as already 
stated, lead to the same result: 


The doubt, however, thrown upon the subject by the judg- 
ments of the Courts below can be explained to some extent by a 
brief glance at the development of authority on the subject. 


The sense of the Manu Kyay and'the authority of its rule, 
as above expounded, seem to have. been accepted in Burma 
until-the year 1894. On the 12th November of that year there 
occurred the case of Mi -San-Hla Me, and the. narrative is 
observable :— 

“ The two lower Courts have held that according to Buddhist law property 
cannot ascend where there are collateral heirs, and they have awarded plaintiff's 


claim. The general rule that property shall not ascend is laid down in the Manu 
Dhammathat, Book 10, Sections 1, 18, 19, but the rule is not without exceptions,” 
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-~ (It. may be. noted that the “Manu Dhammathat” here. 


referred to is.simply the Manu Kyay.) ` 


“The exception referred to in that case had reference to the 
separation of one from his adoptiye brothers and sisters, and to 
an adopted son living with his adoptive mother. It is manifest 
that this so-called exception has nothing to do with the present 
broad and general case. And it is also clear that the law as 
above laid down was held to be the genera] law of Burma, 


‘Thereafter, however, a certain mischance arose by way of 
what is reported as an obiter dictum in the case of Maung Chit 
Kywe.in the year 1895, The substantial question in the.case is 
“described as “whether the brothers and sisters of the father of 
“the deceased, Mah Pean, who was unmarried, have, under the 
“rules of inheritance in the Dhammathats, a title to the estate 
“of Mah Pean superior to any title of the defendant as stepfather 
“living. with the deceased.” Here it is also quite clear that: the 
“broad and simple question now to be determined was not before 
the Court. The stepfather was held to have no equitable claim, 
but in the course of the judgment there occurs this sentence :— 


“Mhe Buddhist law is opposed to the ascent of inheritance, but when it cannot 
go by descent the inheritance is allowed to ascend, first to the father and mother, 
and failing them, to the first line of collaterals, and in the absenco of heirs in that 
degree, to the grandfather and grandmother and the next line of collaterals.” ” 


By “ the first line of collaterals” is here meant the line of 


the father and mother, and it will be observed from this sentence 
that the true line of collaterals, namely, the sisters and brothers 
of the deceased themselves, appears to be exciuded from the 
succession, although on each of the higher lines they are included ; 
that is to say, uncles and aunts would be preferred to the grand- 
father, although brothers and sisters would not be preferred to 
- the father. Whatever may be said of this reasoning, at all events 
it is probably sufficient to obserye that it is not applicable to the 
question in the present case, and it was not necessary to that 
decision. oa : = A 

- In 1897,-however, the case of Mah Gun, Bon was tried; 
determining that the estate of a deceased, step parent or grand- 
parents go by descent to the stepchildren or grandchildren in 
preference to collateral relatives by blood. Again it must be 
observed that the-broad and simple question now to be determin- 
- ed‘was not before the Court. Many citations are made from’the 
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Dhammathats and, as generally happens, these texts appear to 
be somewhat inconsistent with each other, but whether they are 
so in reality or not is difficult to say. After much examination 
the learned Judge says :— : | 

“ From these various authorities and from the other Dhammathats of which 
there are printed translations, it is clear that, when the ascending line and the 


descending line fail, the collateral line succeeds, and probably brothers and sistors 
would be preferred in certain instances to parents,” ' 


No indications are-given of what this probability is, and it 
may be sufficient with regard to this authority to say that it does 
not cover the simple point now to'be determined. 


The case of Mah E Dock (18th May 1898) was referred -to. 

It was a case with reference to adoptive parents. Various texts 

were cited, ‘concluding with section 211 of the Attathanyepa 
Vannana, which says:— 

“ Where there is no younger brother or sister, then the property may revert or 


ascend to the elder members of the family, such as elder brothers, elder, sisters, 
parents, or grandparents.” 


‘And the learned Judge says:— 


‘Although the last-quoted text throws some doubt on the subject, there seoms 
to be good authority to the rule that parents are entitled to inherit in the absence of 
direct descendants. There has been no arguroent on the point.” 


\ 


The “ good authority” here referred to appears to have been 
the cases just cited, and in their Lordships’ judgment the case of 
Mah E Dock does-not advance the proposition in any respect, 


Reference was also made to the case of Maung Shwe Bo 
(27th February 1899) the head-note of which is this — f 
” The Buddhist Law is opposed to the ascent of inheritance, but whon-it 
cannot go by descent the inheritance is allowed to ascend, first to the father and 


mother, and, failing them, to the first line’ of collaterals, and in: the absence óf 
heirs in = degree tothe grandfather and grandmother and the next _line of 


` collatera 


iis is to be noted that ” the Respondents in this case were 
“not represented by Counsel and were unable to afford the Court 
“ any assistance in dealing with the difficult point of law involved.” 
In those circumstances the Judge, perhaps not’ unnaturally, 
accepted the Chit Kywe case as a guide, and with that their 
Lordships have already dealt. r. ; 
It is manifest that the clear and broad issue now to be 
determined has never been the subject of judicial decision, and 
that no series of precedents can be relied upon in justification 
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of the Judgments of the Courts below. Out of respect to the 
Judges,and in view of thé embarrassments produced by the 
cases cited and by the conflict among the Dhammathats, as well 
as of the importance of the-general question being authoritatively 
settled,’ their Lordships have thought it right to make an 
independent investigation so as, ‘if possible, to clear up the 


whole question. In the result they are of opinion that the right. 


of the Respondent, the father of the deceased, cannot be main- 
tained as against the right of the Appellant, her sister... .. 


Their Lordships will accordingly humbly advise His Majesty 


that the Judgment of the Court below“be reversed, and that the’ , 


suit stand dismissed, the plaintiff-respondent to pay to the 
appellant the costs at the EBEG here and in the Courts 
below. 
` Solicitors-for ME & Son. 
Solicitors for Respondent—Sanderson, Adkin Lee & Eddis. 





IN-THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present ‘Mr. Justice Miller and Sadasiva Aiyar. 


“Matte Sarayya ues Appilltint * (Defendant) 
v. , l l 
Vepparathi Vydynatham ... Respondent (Plaintiff) 


Inam-Teniple service—Grant by Government and nob by temple arithorities—A iie- 
nation—Trusiees cannot intervene to prevent—Successorin office—May sue to recover . 

- Where the inam is one granted by the Governmerit to a person doing service 
in the temple and not one granted by the temple authorities, the latter, cannot in- 
tervene to prevent alienation tHough tHe Government miglit. 

Obiter : if the present servant is removed,, the successor in office could tecover 
the inam on the principle at Pakkiam Pillai v. Seetharanta Vadhijar (1) p 

Second appeal from the decree of the Court of the Subordi- 

nate Judge of Cocdnada in A. S. 103 of 1911 pfeferred against 
the decree: of the Ooürt-of the, District Munsif of Peddapur in 
O. S. No. 442 of 1909, 


V. Ramesam kor Appellant. 


P.M. Srinivasa Ayengar for Nagabhushnani for Respondent 


The Court delivered the following 


Judgment :—There is nothing here to suggest that the inam 
was granted by the temple duthorities. Ex. D is the-title-deed 





S. A. No. 2215 of 1012 > “dilat April 4914: 
A. (1908) 14 M.I» J. 184. 
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_ given by the Government to-the person doingrservice in thé 


temple, and makes the title conditional on the fulfilment of the 
terms of the grant.” There is no ground on which the temple 
trustees can intervene to prevent the alienation of the inam, No 


` doubt the Government might resume and regrant it if moved to 


do so, and it may bethat if the present servant who is responsi- 
ble for the alienation were removed from office, her ‘successor in 
the office could recover: the inam on the principle enunciated in 
Pakkiam Pillay v. Seetharama Vadhyar 1. But the trustees can- 
not. recover possession of ‘the land in the present suit and we” 


‘must reverse the decree of the Subordinate Judge and -dismiss 


the suit. Parties pay- their own-costs throughout. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller and Mr. Justice Sadasiva Aiyar. 


Veniatarame Aiyar . ... Appellant® (Plaintif) 
: SADHA Nadan and others . ... Respondents (Defen- 
: dants 1 t0'6) 


Limitation Act IX of 1908, 8.81, Cl. (1)—Mortgage—Date of execution im- 
material- Express transfer or e- press agreement, conferring power of sale unnecessary. 


of S. 31, Cl. 1 of the Limitat: | Act does not depend upon the date of its execution 
and a document which îs Mtisfies the requirements of 8. 58, Transfer 
of Property Act is equally a mortgage within the meaning of S. 31 of the 
Limitation Act - whether the document is one executed before ox after the Transfer 
of ‘Property Act. 

A document may be a mortgage, though it does not contain an express 
transfer of interest or an express agreement conferring a power of sale. 

` Ramabrahman V. Venkaiarasu (2) followed 


Second appeal from the decree of the Court of the District 
Judge of Trichinopoly in A. S.No. 361 of 1911 preferred 
against the decree of the Court of the District Munsif of. Sriran- 
gamin O. S. No. 321 of 1910. 

T, R. Venkatrama Sastry for Appellant. 

K. V. Krishnasami Aiyar for Respondent. 

The Court delivered the following 

Judgment :—We think it is open to us to hold that the 
question whether an instrument is or is not a mortgage within the 
meaning of S. 31 (1) of the Limitation Act of 1908 does not 


1. (1908) 14 M. D. J. 184. * 21st April 1914, 
S. A, No. 2298 of 1912. 
2.. (1912) 23 M. O. J. 181. 


The question whether a / Pr is or is not a mortgage within the, meaning 
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depend on.the date of its execution. In Aliba.v. Nanut the view 
taken by Muthusamti Aiyar J., was that the enactment of the 
Transfer of Property Act created new rights and liabilities in 
the parties to a mortgage so that what might be a. mortgage as 
defined in S. 58 of that Act, might not bea mortgage if executed 
before that Act. But this was not decided by the Full Bench in 
Rangasami v. Muthukumarappa® and is doubted by Shephard 
J, in Ramachandra Rayagaru v, Modhu Padhi 3. Though the 
learned Judge adhered ‘to this opinion in Rangasami v. Muthu- 
kumarappa 2 there he was also of opinion that the document 
then in question was not a mortgage within the definition of the 
Transfer of Property Act in the absence of a transfer-of property 
or agreement giving a power ofsale. But later cases have decided 
that to, effect a mortgage it is not necessary to have an express 
transfer of interest or an express agreement’ whereby the credit- 
or acquires a power to sell the property in default of payment 
and that an instrument in which these stipulations are not 
expressed may yet be a mortgage within the definition of S. 58 
“of the Transfer of Property Act and its holder a mortgagee within 
S. 31 (1) Limitation Act. (The matter is discussed in Rama- 
brahmam v. Venkatanarasa Pantulu tin which the cases are 
referred to. The authority of Rangasami v. Muthukumara 2 is 
thus undermined to-the extent that we cannot take the definition 
of a mortgage :from it and the Full Bench does not decide that 


the document before it, though it would have been a simple . 


mortgage if executed after the Transfer of Property Act was not 
so because it was executed before its enactment. 


` -The document before us was executed before the Transfer 
of Property Act but itis in our opinion a simple mortgage 
within the definition of S. 58 of that Act and soit is a mortgage 
and within the benefit of S. 31 (1) of the Limitation Act. 


We reverse the decree of the Court below and remand the 
suit to the Court of First Instance to be disposed of according to 
law. - 

Costs will abide the. result. 


1. (1886) I. L, R. 9 M. 218. 2, (1886) L LR. 10. M. 509. 
8, (1898) I. É. R. 21 M. 326 at 336, 4. (1912) 23 M. L. J. 131, 
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IN THE HIGH COURT OF JUDICATURE AT, MADRAS. 


Present :—Sir Charles Arnold. White, Chief Justice, and Mr. 
Justice Seshagiri Aiyar. 


Kunhanna Shetty ... Appellant® (1st Defendant) 
v. : a 
Timmaju and others ... Respondents (Plaintiff's). 


Aliyasantane law—Ejaman—Deposition of —Grounds— Income of family lands, 
family property, duty in respect of—Money in the hands of the Ejaman—Presump- 
tion of family property—Alienation by Ejaman—Suit ty junior. members torecovei; 
possession—Limitation Act, art. 144,91—~Applicability of. 

Where it was found that the Bjaman of an Aliyasantana family being in 
possession of funds belonging to the family and a large net income unaccounted for 
executed a mortgage for the full amount of debt due from the family and it further 
appeared that in the course of seven or eight years he had twice set up unfounded 
claims to properties which were found to be family[properties and alienated some 


of them, faking these facts along with the advanced age of the Ejaman and othor 


circumstances though in -thémselves insufficient to prove dishonesty or incompe- . 
tence, their Lordships held that though the case was one on the border line, the 
decree of the lower Court deposing the Ejaman was right and should not be inter- 
fered with. | : - 
Thammakka v. Akku (1) referred to. 
The income from family lands is equally family property and it is the duty of 


“the Hjaman, though he may not be liable to render accounts, to devote it to the dis- 


charge or reduction of the family debt or to show generally that it was utilised for 


family purposes. i ‘ oh can 
The presumption of law is that money in the hands of the Bjaman:of an Aliya- 


santana family is family property. . 

“The limitation applicable to a suit brought by the junior members of an Aliya- 
santana family to recover properties alienated by the Ejaman as property belonging 
exclusively to himself is art. 144 and not art. 91; the application of ‘the latter article 
being confined to cases where a person seeks to set aside an alienation effected by 
himself !orby some person acting.on his behalf. 

The authorities are to the effect that even if the Ejaman purported to act for 
the family the article applicable is art. 144. 4 

Unni v. Kunchi Amma (2) and Anantan v. Sankaran (8) applied Swadiveloo 
Pillai v. Ponnammal (4) distinguished. i 

Chingacham Vetil Sankaran Nair v. Chenga Gopal Menon, (5) Ganapathi Aiyar 
y. Swamalai Goundan (6) referred to. 


Appeals from the decree of the District Court of South 


Canara in O. 'S. No. 9 of 1910. 


K-Narayana Rao 4 H. Balakrishna Rao for appellant in A 

S. 245/1910 and respondent in A. S. 44/11. f 
B. Sitarama Rao for respondents in A.'S. 245/10 and appel- 

lant in A. S. 44/11. . 5 ‘ 
The Court delivered the following ‘ 
A. No. 245 of 1910. and A. No. 44 of 1911.” 





*Ftst April, 1914. 


i i cR | 26. 7 

7 910 L L. R. 34 M. 481 2. (1890) I. L: R. 14 M. 26. 
5 {390} LL. B.14M.101. 4. ER M. W.N. 883. 
5. (1906) 1, L. R. 30 M. 18., - 6 (1919) I. L. R, 86 M. 675 
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‘Judgment :—The Chief Justice:—These are two appeals 
from a judgment and decree of the District Judge of South 
Canara. The plaintiffs asked for'an order that the 1st defendant 
should be retnoved from his ejamanship; they also asked for a 
decree for possession of certain items of property. (This would 
be consequential on any order for the removal of the 1st defen- 
dant from his ejamanship). The plaintiff also asked that certain 
alienations of family property which had been made by the Ist 
defendant should be set aside. The family is a joint Aliyasantana 
family consisting of the Ist defendant and the plaintiffs. The 1st 
defendart is the last survivor of his branch of the family. He 
is now a very old man some 80 years of age. He has been the 
ejaman of the family since 1900 when he succeeded his elder 
brother Manjanna Shetty. The learned Judge gave the plaintiffs 
a decree for the removal of the Ist defendant from the ejaman- 
: ship; and as consequential on that he gave them a decree for 
possession of certain family lands, items 1 to 10. As regards 
other items which were in dispute, items 12, 13, 14 and 15, the 
learned Judge held that item 14 belonged to the ejaman as his 
self-acquired property. He held that items 12, 13, and 15 
belonged to the family, but that the plaintiffs’ right to recover 
those lands for the family was barred by limitation. Appeal 
245 of 1910 is an appeal on behalf of the Ist defendant against 
so much of the decree as directs his removal from his ejaman- 
ship. Appeal 44 of 1911 is an appeal by the plaintiffs on the 
ground that the learned Judge was wrong in holding that item 
14 was the self-acquired property of the Ist defendant and also 
on the ground that the Judge was wrong with reference to the 
question of-limitation to items 12, 13 and 15. l 


‘I take Appeal 245 of 1910 first. As I have stated, the Ist 
defendant succeeded his brother as éjaman in the year 1900. 
Within a year or two of his succession to the office he set up a 
claim to certain properties as the self-acquisition of his branch of 
the family and a suit was brought in 1901 by the family, It 
was held that the properties in question were family property. 
In that suit, however, although the plaintiffs asked fora decree 
for the removal of the ist defendant:no decree for his removal 
was given. We thus have a state of things in which for the 
second time in the course of some seven or eight years a suit has 
been brought against the ejaman of the family to establish the 
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proprietary rights of the family in land which the,ejaman has 
purported to deal with as his own self-acquisition. It is quite 
true, as pointed out by Mr. Naraina Rau, that the particular 
items of property which are in question in the present suit were 
not included amongst the items of property which were claimed 
by the family when the suit of 1901 was brought and Mr. Naraina 
Rau has contended that, assuming that these items of. property 
now in question are family property, it is consistent with "good 
faith in the ejaman that he should have purported to deal with 
them as his self-acquired property. Speaking for myself I should 
feel some difficulty in acceding to that contention, because, I 
find it difficult to conceive how, having regard to the position of 
an ejaman of a family such as this and tothe means of knowledge 
which must be at his disposal how he could honestly deal with 
family property under a bona fide belief thatit. was his self 
acquired property. However I do not think it is necessary for . 


„us to take the view in this case that the ejaman, when he pur- 


ported to convey these items of property in 1906 under the 
instrument Exhibit XXXVI wasacting dishonestly. For .the 
purposes of this case I will assume that he acted under bona fide 
mistake, Taking that to be so we have. at any rate this: that 
in 1902, he, the ejaman set up a claim to family property which 


‘as against the family he was unable to maintain, and that since 


then, he has dealt with property, which in our view is family 
property (I deal with this part of the case later) as his own. 


There are other matters which we must consider. It became 
necessary for the family to raise a very substantial sum of money 
for payment off of.a decree debt owing to one Abakke under a 
mortgage of family property executed in her favour. It is scarcely 
necessary to observe that if the ejaman was in possession of 
family funds sufficient to meet that decree it would have been his 
duty to pay off the decree out of family funds or devote the 
family funds, so far as practicable or so far as they existed, towards 
paying off the decree, and not to enéumber the family property 
with unnecessary mortgages. I think it may be taken as esta- 
blished by the evidence that he had in his-possessiona sum of 
Rs. -2,108, which might have been applied in reduction of this 
decree debt. There is evidence that this Rs. 2,108 was family , 
property. I do not say that evidence is conclusive, ‘but the 
presumption of law is that the money- which stood in his hands 
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was family property and I think it may be safely’ said that that 
presumption has not been rebutted: Then there is evidence that 
the net profit which he received from the family lands came toa 
sum of Rs. 2,324 per annum. There is no evidence as to what 

became ofthis sum. There is no evidence that it was devoted 
` to purposes of family necessity ; and, although I do not suggest 
that the ejaman was under a liability to render an account for 
this Rs. 2,324, I think that, if it was family-property as I am 


prepared to hold it was, it was either his duty to devote it to the. 


discharge or reduction of the family, debt or to ‘show generally 
that it was utilized for family purposes. 


Then there are various other matters which the learned Judge 
discusses. I do not suggest that theseparate or cumulative effect 
of these, if they stood alone, would be sufficient to show dishonesty 
| or even incompetence on the part of the Ist defendant. But 
taking them in conjunction with what has been proved, to have 
been his conduct with reference to the property which he pur- 
ported to deal with as his own and with the evidence as to this 
substantial sum of Rs. 2,324, although I am free to admit that 
the case is near the border-line. Iam not prepared to say that 
the learned Judge was wrong in his view that the plaintiffs have 
made out.a case for the removal of the first defendant from the 
ejamanship. I do not know that it is necessary to say anything 
with reference to the fact that the first defendant is 85 years of 
age, although it is possibly a matter which one may legitimately 
take into consideration in considering the case asa whole. We 
have the fact ‘that although the lst defendant was present in 
Court during the hearing of the casé, as Mr: Naraina Rau says, 
he did not go into the box and left the evidence to be given by 
his son who was I think admittedly managing. the property on 
his behalf, As the lst defendant did not go into the box, that 
fact may not unnaturally give rise to the suggestion that he may 
be—I do not put it higher than that—physically or mentally 
incompetent to manage this property. , 

“With regard to the authorities cited the only case to which 
I‘need refer is that .of .Thimmakke v. Akku 1. In that case, 
as in this there was. something more than unbusinesslike 
or improvident conduct on the part of theejaman. In that case 
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it was held that the conduct of theejaman was inconsistent with 
a due regard.to the interests of the family because he had gone 
iato the box to support the alienation which the family impeached 
and which the courts held was bad as against the family. In 
one sense the present case may be said to be an a fortiori case, 


. because here the ejaman has himself made an -alienation of pro- 


perty and the courts have held that the property was not his, but 
belonged to the family. That, of course, is conduct which it is 
impossible to reconcile with interests ot the family. This being 
my view with regard to the question raised in this appeal, I. think. 
the appeal should be dismissed with costs. 


As regards Appeal 44’of 1911, as I said, there aretwo ques- 
tions. As regards item 14 I think the appeal fails. 


Then there remains the question of limitation. The alien- 
ation was madeon March 27th 1906, the suit was instituted 
in August 1909, The learned Judge held that the Article appli- 
cable was Article 91. It is argued on behalf of the plaintiffs that 
the appropriate article is article 144. It is to be observed that 
this is not a case in which the plaintiff is seeking to set aside an 
instrument which he has either made himself or which has been - 
made on his behalf. The plaintiffs are asking to have a trans-’ 
action set aside on the groundthat the party who entered in to the 
transaction was dealing with property which was not his. In 
other words the plaintiffs case is that this transaction, if void at 
all, was void from its inception. The authorities are to the effect 
that even if the Jst defendant in this case had been acting’ on be-' 
half of the family article-91- would not- apply. See Unni v; 
Kunchi Amma 1 and Anantan v Sankaran 2.With regard to the 
former of these cases Mr. Naraina Rau, has called ‘our attention 
to a decision reported in (Sivavadivaloo Pillai v. Ponnammal })- 


- in which the learned Judges declined to follow the decision in: 


Unni v, Kunchi Ammal. They do not.say that they distinguish 
the-earlier case ; they say they decline to follow it, which, I take - 
it means that in the view of the learned Judges they considered 
that the decision was wrong. With reference to that case all that 
I desire to point out is that the case of Sivavadivelw-Pillai-v. 
Ponnammal 8,as1 understand it, was a case in which a minor’ 








i. (1890) 1. L. R. 14 M. 26, ` & (1890)I-D. R. 14 M. 102. 
3. (1912) M. W- N. 388. ° 
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after he came of age was-seeking to set aside an instrument which: 


had been executed on his -behalf. In the case before us the in- 
strument which the family in effect seek to have set aside was 


not executed by them or on their behalf. - Further, in the Madras- 


Weekly Notes case the contest, was not between article 91 but be- 
tween article 144. and article 44. I may also refer to the case of 
Chingacham Vitil Sankaran Nair v. Chinga Gopala Menon 1 and 
to the recent decision in Ganapathi Aiyar v. Sivamalat Goundan 2 
which seem to proceed upon the principle that where a party 
seeks to set aside an instrument which he has himself executed or 
which has been executed on his behalf article 91 applies. The, case 
upon which the learned District Judge relies Govindsamy Pillai 
v. Ramasawmy Pillai 8 was a case in which a seller. of property 
sought to set aside an instrument by which he purported to: sell 
property to a purchaser: That was clearly a case where the 
instrument was impeached by the party who had. executed it, 
The same observation applies to the case of Singarappa v. Talari 


Sanjivappa 4, I think article 144 applies and that the plaintiffs: 
are entitled to recover the lands if the Judge was right in holding. 


that they were acquired out of family funds. As regards that I 
am not satisfied that the Judge was wrong in his view as.to the 


source from which these properties were acquired. Therefore: 


in,my opinion (subject to any charge which may exist in favour 


of ‘the 4th defendant) the plaintiffs are entitled to a decree for. 


possession of items 12, 13 and 15. 


„As regards the question of charge I think the matter stands 
thus. The consideration for the instrument of transfer Exhibit 


XXXVI consisted in part of items which were binding on the 


family. In other words when the instrument was executed, 
there was family necessity for raising’ money to the extent of 
Rs. 1569-4-0." The family had the benefit of this Rs. 1569-4-0, 


That being so, I think the 4th defendant is entitled-in equity to’ 


say ‘L have a charge on these lands, items 12, 13 and 15 to the 
extent of this amount, The ‘decree will therefore have to be 
modified as I have-indicated and the 4th defendant will be | given 
a charge on items 12, 13 and- 15 for the amount of Rs. 1,569-4-.0. 
In this appeal :(44 of 1911) there will be no costs for the 4th 





1. (1906) I. L.R. 80 M. 18. ` 2, (1912) I. L. R. 36 M. 575. 
8. (1908) I. L.R. 82 M.12. - . 4, (1904) LL.B. 28 M. 849. 
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defendant either here ot in the.court below. The 1st -defendant 
in appeal'44 of 1911 will get ‘his costs on the sum of Rs. 2324. 
There will be no further order as to costs in this appeal. The 
interest will be set off as against the mesne profits. 
The memorandum of objections is dismissed. 

` Seshagiri Atyar, J:—I agree. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' Present :—Sir Charles Arnold White, Chief Justice and 
Mr. Justice Oldfield. ` , | 

“Sornammal .., Appellant.* 





D. 
The Official Assignee, Madras ... Respondent. 

Presidency, Insolvency Act Ss. 7,36, 108—S. 36, a section relating to discovery— 
Not to be used for adjudicating rights as against sirangers—Benami—orders may | 
be made against strangers under S. 7—~Applicability of S. 7 to administration pro- 
ceedings under S. 108. 

S. 36 of the Presidency Insolvency Act is a section relating to discovery and 
cannot be used for adjudicating the rights of the estate as against third parties in 
respect of properties which stand in their name and prima facie es to them 
on the ground that they are held benami for the insolvent. 

Obiter : Such an order could have been made under S. 7. 

Semblei 87 is not applicable to proceedings to administer a deceased debtor's 


‘estate initiated under S. 108. Haparte Hama v. Walter (1) followed. 


On appeal from the order of the Honourable Mr. Justice 


_ Bakewell, dated the 27th day of March 1913 and made i in the 


exercise of the Insolvency Jurisdiction. 


Nugent Grant and Subbiah Chetty for dit Ey 


D. Chamier and K. Ramnath Shenai instructed by G. A. 
Duke for Respondent. 


“The Court delivered the following 
Judgments :—The Chief Justice :—In this case the ‘South 
Indian Export Company-—I will refer to them hereafter as the 


tompany—applied to the Court for an order under S. 108 of the 


Insolvency Act that the estate of one Muruga Pillai deceased 
should be administered in insolvency. The application states 
that the deceased at the time of his death was indebted to the 
company in the sum of about Rs. 50, 000. It also states that by 
three agreements the deceased had hypothecated skins.and other 


* 0. 8. A. No. 65 of 1918. 2nd April 1914. 
I. P. No. 277 of 1911. 
<7 1. (1886) Le R. 15 Qg BerDe 159, , 
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things and also deposited with the company the title-deeds of 
certain properties to secure the repayment. of the amount, due to 
the company, but that the company were informed that the value 
of the security held by them did not exceed Rs. 30,000 and they 
claimed to be unsecured creditors for the balance. An order 
was made on this application. The order was under S. 109; 
S. 109, Sub-s. (1) provides: “ Upon an order being made for the 
administration of a deceased debtor’s estate under s. 108, the 
‘the property of the debtor shall vest in the Official Assignee of 
the Court, and it shall forthwith proceed to realize and distri- 
bute the same in accordance with the provisions of this Act.” 
Sub-section (2) provides: “With the modification hereinafter 
mentioned, all the provisions of Part III; relating to the adminis- 
tration of the property of an insolvent, shall, so far as the same 
are applicable, apply to the case of such administration order in 
like manner as to an order of adjudication under this Act. 
Shortly after the making of this order, a notice of motion 
‘was ‘taken out ‘by the Official Assignee. It was served on 
two parties ; one of them is the widow of the deceased ; the ‘other 
is said to be the brother of the widow. We are not concerned 
to-day with the transaction in which the brother of the widow 
is said to have taken part. We are only concerned with the 
widow, The notice of motionis dated the 4th. December 1912 
and it asks for an order as against the widow declaring that 
certain properties were purchased benami in her name 
and were in reality the property of the deceased and as 
such were vested in the Official Assignee. The notice of motion 
was made returnable on the 9th December 1912. There is appen- 
ded to the notice of motion this note: “‘ This notice of motion 
was taken out by the Official Assignee and will be based on his 
report and oral testimony of witnesses.” Ido not propose to 
say anything with regard to the question as to how far the report 
of the Official Assignee is evidence. We have discussed this 
question in another case. It may, however, be pointed out that 
the notice of motion is returnable on the 9th December and the 
Report is dated the 14th.’ If the motion had come on for hear- 
ing on the day on which it was returnable, itis difficult to see 
how the widow could have had an opportuninty of meeting the 
report. However we are told that as a matter of fact the notice 
of motion. did not come on for hearing until February. 
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Mr. Chamier who - appeared in support of the learned Judge's 
order contended before us that the application was made on be- 


-half of, and in the interest of, the general body of creditors. The 


general body of creditors are no doubt interested in seeing that 


.the company’s security is upheld. because if the security is 
-upheld, the amount which the company would be entitled to 


prove against the estate would be’so much -the less and the balance 
available to the general body of creditors if there are any assets 
at all, would be so much the more. That is the only interest, so 
far as I cansee, which.the general body of creditors hadin the 


success of the application made by the Official Assignee. On the’ 


other hand it is obvious that the Compay had a very -substan- 
tial interest in the order, which the Official Assignee asked for, 
being made, because their security was in jeopardy and the order 
made by the learned Judge was in effect an order that their secu- 
rity was good. The actual finding of the Judge in regard to 
this matter was. “I am of opinion that the evidence establishes 
that Sornammal (that is the widow) held the property’ benami 
for the insolvent.” Therefore one cannot help thinking-—we have 
no information one way or the other-—-that this application at 
any rate in thé first instance, was not conceived as being, as Mr. 
Chamier suggests it was, in the interest of the creditors but was 
made for the purpose of establishing by an order of the court in 
insolvency: that the security which the company held over the 
property. of the deceased was a good security on which they could 
realise. 

The state of things, as I understand it; when the notice of 
motion was launched was this. The Company held a mortgage over 
the property which constituted them, as they contended, secured 
creditors. The house property referred to in the notice of motion 
is included in the mortgage and the mortgage was executed by 
the deceased and by his widow. The title-deeds stand in the 
name of the widow. In that state of things I confess I do not 
understand why the company, did not proceed under S. 12 of 
the Act and if they were not willing to relinquish their security 
give an estimate of the value of their security, and prove for the 
balance, and having donè so, proceed to realize their security. 
The widow being a party to the mortgage, the fact the title- 
deeds Stood in her name would not have been,-as I understand 
the case, an obstacle in the way .of the Company . when they 
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sought to realize the security. Ifthe Company had sought to 
realize their security, it would no doubt have been open to the 
widow to set up a case that her signature to the mortgage was 
obtained by fraud; but until she was able to substantiate that 
the Company were in the ‘position of ordinary secured creditors 
and were entitled to realize their security. However, that course 
was not taken. When the motion came on for hearing, Mr, 
Grant, who appeared for the widow, did not argue the case on 
merits; but he said there was no jurisdiction to make this order. 
So far as the notice of motion goes, it does not appear under what 
section of the Act the jurisdiction of the court was invoked, 
But I do not think it is contended that, as a matter of fact, the 
court was asked to make the order under any other section 
than S. 36. The learned Judge in his Judgment refers to that 
section. He says that under S. 36 the Official Assignee can 
apply to the court in a summary manner for an order that the 
property may be delivered to him. Then the pained a goes 
on to refer to S. 7. 
As regards S, 36 our view of that Section, as we have had 
occasion before to observe, is that it is a discovery section. It 
enables the Official Assignee to get an order which will help him 
in discovering the -existence of property which belongs to the 
insolvent, or which will enable him to acquire information on 
which, on adopting the appropriate procedure, he may be ina 
position to ask the Court for an order that property which prima 
facie, belongs to some body else forms part of the estate of the 
insolvent. In my view the section does not -authorise the Court 
to make an order determining any question of title as between 
the insolvent and a third party where a third party sets upa 
title which the Official- Assignee desires to callin question. 
Other Sections of the Act provide for the procedure whereby 
these questions of title are to be determined. We have specific 
Sections, such as the voluntary settlement Section and the 
fraudulent preference Section, and in addition there is the gene- 


‘ral power of the Court to set aside a transaction, if a proper’ 


application is made inthat behalf, on the ground that it is 

fraudulent, or against the policy of the Insolvency Act. That 

being my view of the, construction of the Section—and I think 

that is the construction which has been placed upon the corres- 

ponding English Section, namely, Section 27 of the English Act 
10 
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of 1883—the learned Judge in my opinion, had no power to-make 
the order under S. 36. . 

` Then Mr. Shenai has contended on behalf of the Official 
Assignee that the learned Judge had jurisdiction to make the order 


under S. 7, Now S. 7 is taken word for word from s. 102 of the 
English Act. As regards S. 7 it seems to me that three. questions, 


‘arise. , First, does S. 7, apply to administration proceedings at all ?. 


Secondly, if it does, the general question is, is there power to deal 
with a question arising between the Official Assignee and a stran-. 


„ger, where the Official. Assignee sets up no larger rights than the 
insolvent had, on motion inthe insolvency? Thirdly, if s. 7 


applies, the specific question, was there jurisdiction to make this 
particular order in view of the circumstances in which it was. 


_ made? 


Foy as regards the first question, does 5. 7 apply to ad- 
ministration proceedings at all? The provisions of S. 125 of the 
English Act are reproduced in Ss. 108 and 109 ofthe Indian Act 
Súb-sš. (1) and (2) of s. 109 of the Indian Act correspond to Sub- 
secs.) & 6 S. 125 of the English Act. In the case of Te Re. Hewitt: 
Ex parte Hannah and Walter Hewitt 1 the question arose as’ 


“to ‘whether the provisions of S. 27 of the English Act of 


1883, which corresponds to S. 36 of our Act applied to the ad- 
ministration of the estate of a person ‘dying insolvent and it was 
held that they did not. The ratio decidendi of that case was that 


. as S. 27 was not one of the provisions of Part III of the English 


Act ‘that particular section was not applicable in the administra- 
tion of the estate of a deceased insolvent. . Mr. Justice Cave puts 
it thus :—“ This question depends primarily on the language of S« 
125. The 6th sub-section of that section” (that is Sub-S. (2) of 
S-109 of our Act) “ applies with the modifications after mentioned 
all the provisions of Part III of the Act...... relating to the ad- 
ministration of the property of a bankrupt so far as the same are 
applicable. There is, therefore, an express enactment that the 


' provisions of Part III with certain modifications shall apply .to 


the administration in bankruptcy of the estate of a person dying 
insolvent. The terms of sub-sec. 5 (that is sub-sec. (1) of our S 
109) “ cannot, as it seems to me, be relied upon as extending the 


1. -(1885) L. R. 16 Q.-B, D. 159, 
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. provisions -of Sub-section 6,” Mr. Justice Wills says :—“ By Sub-- 


S. 6 of S. 125, the legislature has specifically pointed out certain 
Sections of the Bankruptcy Act which are to be applied to the 
administration of the estates of persons dying insolvent. According 
to. the ordina ry rule of interpretation, unless there are’ strong. rea- 
sons tothe contrary, when they provide that the provisions 
of Part III shall be applicable, they must be considered 
to mean that other parts of the Act shall not be applicable. 
The learned Judge also observes :—“ There is no reason afforded 
by the use of the language referred to why -any other provisions 
than those of Part III should be applicable to the administration. 
of estates under S. 125.” If we apply the ratio decidendi of 
that decision to the question before us, there can only be one 
. answer to the question. There is another authority which 
throws light on the question and ‘that is In re Gould 1: 


There it was held that S. 47 of the Bankruptcy Act 


of 1883, which avoids certain voluntary settlements executed 
by a bankrupt, does not apply to the administration of the estate 
of a deceased insolvent by the Court of Bankruptcy. According 
to the English decisions the fact that the provision which is 
sought to be applied to administration proceedings does not 
form ‘part of Part III is conclusive on the question as to whether 
that provision is applicable. On the other hand the fact that it 
does form part III is not conclusive. The Judgmentof Fry L. J. 
is instructive, because he traces the histery of the jurisdiction, 
There he makes this observation: “It is argued that the’ use of 
the words ‘administration according to the law of bankruptcy’ 
in sub-sec, 1, shows that the estate of the deceased debtor, is to 
include the property of third persons. In my Judgment ‘those 
words apply only to the mode of administration, and “not 
to the subject matter which is to -be administered. In my 
opinion, if it had been intended to arm the Court with the 
power of administering , the property of third persons as part 
ofthe estate.of a deceased insolvent debtor—a power which 
had never been possessed by the Court of Chancery—the. legis- 
lature would have expressed their intention in clear and 
unambiguous mogunge ,. Again “ What is an ‘administration 
order’? It is ‘an order for the administration of the ‘deceased 
debtor’s-estate’ and of nothing else. So many therefore, of the 


1. (1887) L. R. 19 Q..B. D, 92. ` 5 
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provisions of Part III as are applicable to such an administration - 
are imported into S, 125 and no others.” I do not think there 
is any case (at any rate our attention has not been called to any 
case in which it has been held that on a motion in proceedings 
for the administration of the estate of a deceased insolvent, the 
Court has power to hold that property which prima facie 
belongs to somebody else forms part of the estate of the insol- 
vent. For the purposes of the case before us to-day, I do not 
think it is necessary for us to express any final opinion in this 
matter. But I find it difficult to suggest any grounds for hol- 
ding that the decision in In Re Hewitt 1 does not govern the 
question. sf rk 


Assuming for the purposes of this Judgment that S. 7 applies 
to administration proceedings, there is the further general 
question, is there power to deal with this class of cases 
on notice of motion? That of course depends upon the construc- 
tion of 5:7 which is taken word for word from S. 102 of the 
English Act. No doubt the words are very wide “Subject to the 
provisions of this Act the Court shall have full power to decide 
all questions of priorities, and all other questions whatsoever, 
whether of law or fact, which may arise in any case of insolvency 
coming within the cognizance of the Court, or which the Court 
may deem expedient or necessary to decide for the purpose of 
doing complete justice or making a complete distribution of 
property in any such case,” that is to say, in any case of insol- 
vency coming within the cognizance of the Court. 


The effect of S. 102, of the English Act has been the subject 
of a great many decisions which I do not propose to discuss now, 
But the effect of the decisions is thus stated by Vaughan 
Williams, L. J. in his book on Bankruptcy—9th edition page 342. 
He points out various considerations and then goeson.” “All” 
(that is all the considerations) “ seem to point to an intention by 
the legislature that the High Court in Bankruptcy should now 
exercise that jurisdiction between the trustee and strangers which 
the cases under the old Act decided that the Court of Bankru- 
ptcy as then constituted, could not, or, ought not, to exercise .” 
Applying that summary of the law I should have been disposed 











1. (1885) L. R. 16 Q. B. D. 189, 
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to hold, although I do not think it necessary to give a final deci- 


sion on the question, that the question which was raised in this - 
notice of motion was a question which could be determined as. 


between the Official Assignee and the stranger on a notice of 
motion, and that it was not necessary that the Official Assignee 
should bring a suit for the purpose of having the question 
determined. ; 


That brings me to the last question, the specific question 
in view of the fact that the learned Judge purported to make 
the order under S. 36, can we say -that he had jurisdiction to 
make the order? The learned Judge. says,“ Under S. 36 the 
Official Assignee can apply to the Court in a summary manner 
for an order that the property may be delivered to him.” He refers 
to S, 7'as giving him power to decide all questions arising ina 
case‘of insolvency. I understand that the learned Judge decided 
the question 'of title and ordered delivery of possession in exercise 
of the powers which he considered he possessed under S. 36. 
As I have already said, in my opinion the: jurisdiction given by 
S. 36 does not include a power to determine questions of title 
as between the Official Assignee and a stranger to the insolvency, 
where prima facie and until the contrary is proved (and this is the 


ger. 

I think we must hold that this order was made without 
jurisdiction. The order in so far as it relates to the properties 
described as items 1 and 2 in the schedule attached to the notice 
of motion is set aside with costs here and before Mr Justice Bake- 
well, the costs to be taxed on the Original Side Scale. The costs 
of Mr Grant’s client and of the Official Assignee may be > 
out of the estate. 


Oldfield J:— I agree. 
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PRIVY COUNCIL. ` 


Bandi salar Moulton and Parker of Waddington, Sir 
re ‘Edge and Mr. Ameer Ali, 


‘(On appeal from the Court of the- Judicial Commissioner, , 
Central Provinces.) 


“The Perfect’ Pottery Company Ltd. ... Appellants. 
v. 
` -Ida L. Rose i © u Respondent. 


 Company-—Offer of Service and Sale of patent prior to o formation—Miniutos of 
the Company—Proviso—Sale of Shares. 


.Where one Rose who had invented a tile called “Perfect tilo” offered his 


services as well.as his patent to the provisional directors of the Perfect Pottery Co.” 
which on being duly formed accepted the offer by a.certain minute of Oct. 15th 


1905 agreeing to pay Rs. 80,000 for the Patent, Rs. 10,000°paid in cash and 


Rs. 20,000 in Shares, with the proviso that absolute property:therein should vost in 
Rose in the fifth year and Rose having died before the expiration of the fourth year 
the Company refused to allot finally the said shares to Rose’s widow. 

Held, that the only contract between Rose and the Company wasthat contained 
in the minutes of Oct, 15th and that the offer by Rose could be incorporated into 
the minute only to the extent it was not inconsistent with the minute, and that the | 
clause in the offer enabling the Company to cancel and retain shares, which was 
inconsistent with the minute of the Company by which thers was a sale of the 
Patent for Rs 80 :000/- was- of no effect. 


Appeal from a Judgment and Decree of the Court of the . 
‘judicial Commissioner. dated Nov. 18, 1910 affirming a Judgment 
and Decree of the District Judge of Jubbulpore dated June ` 


1, 1910. 


One Rose had invented a tile which was Patented as 
“ Perfect tile.” He offered the Patent as well as his service- tò 


„the provisional directors of the Perfect Pottery Co. The Gom- 


pany was duly formed. By its minutes dated October. 15th 1905 
the Company agreed to’ pay Rs. 30,000—for the patent 
Rs. 10,000—in cash & Rs. 20,000—in shares with -the proviso 
that property therein would vest in Rose in the fifth year:of the 
issue of the shares but he to receive dividends thereon in the 
meantime. 

Rose died before the expiration of the fourth year of the 
existence of the company. “His widow claimed the shares, but 
the company refused to consider, her claim on the ground that 
by virtue of the letter written by Rose to the provisional directors 
it had the power to cancel and retain the-said shares in certain 
events, Rose’s death being one of such events, The District 
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Judge decided in favour of Mrs. Rose with costs. On-appeal the 
decree of the lower court was varied to the extent of the costs, 
Mrs. Rose being deprived of het costs in both courts. The 
Company appealed to His Majesty in Council. a 

Sir Robert Finaly K.C. with him Loundes for the-appellants 
contended that it was clear that Rose entered -the service of the 
Company upon the terms recorded in his. letter. of offer, under 
which shares claimed were not: to become the property of Rose, 
when he had remained in the service of the company only for- four 
years, The minute of the.company was’ not intended to'con- 
stitute or record any other contract than what was embodied in 
Rose's letter. The minutes were not inconsistent with existence 
of the contract between parties-on the terms recordéd inthe said 
letter. No contract to issue-the-shares claimed without pay- 
ment in cash having been filed-with the Registrar under Sec. 28 of 
the Indian Companies Act October 1882, the respondent was not 
entitled to claim them without payment in full. 


_ Reference was made to Birchin v. Shaw 1° 

` Spence and O’Gilvie appeared for the respondent, but’ were 
not called on, 

The judgment of their Lordships was delivered by 

Lord Parker of Waddington: In this case their Lordships are 
of opinion that the only contract between Mr. Rose and the 
Company was that contained in the minute of the 15th October 
1905. The question which their Lordships have to decide is how 
far this minute incorporates the terms of the document- -which 
has been referred to as D 1? It is to be observed that so far as it 
contains any express terms, those terms differ form those contain- 
edin D 1, The most, therefore, that can be argued, is that D 1 
is incorporated, except so far as it is inconsistent with the express 
terms of the minute, 


-Now one of the express terms is, that there is a sale .of the: 


Patent for Rs. 30,000 to be paid partly; in- cash and- partly in 
paid-up shares, and in their Lordships’ opinion, ‘the clause ‘contain- 
ed in D 1, which enables the Company to retain and cancel these 
shares in certain events | is inconsistent with there being such a 
sale. 


For these reasons their Lordships think that. the. dian ; 


of the Court below was correct. In their opinion-the- plaintiff is is 
1. (1867) 1. BR. A. 0. 40, 16, 
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entitled, in the events which have happened, to have shares to 
the amount of Rs. 20,000 allotted as fully paid. 

With regard to the suggestion which has been put forward 
that shares have already been allotted which are not fully paid, 
their Lordshis need not express any opinion. 

Their Lordships will humbly advice His Majesty to dismiss 
this appeal with costs. l 

Their Lordships think there was no sufficient reason for 
depriving the respondent of her costs in the two Courts below. 


. Therefore, the decree of the Court of Judicial Commissioner will 


be varied to the extent of giving her these costs. 
_ Solicitors for appellants:—-T. L. Wilson & Co. . a 
Solicitors for respondent :—Bull & Bull. 





PRIVY COUNCIL. 
Present :—Lords Moulton and Parker of Meee sir 
John Edge and Mr. Ameer Ali. 
On Appeal from the High Court at Baca, 


Nalini Kanta Lahiri . wa an Appellant * . 
2. i ; 
Sarnamoyi Debya and others ... Respondents. 


_ Partition suit—Judicial—decree — Parties—Knowledge .of one without 
being a party—Acquiescence—Sec. 244 of Civil Procedure Code of 1882. 

- Where partitions had taken place of a patni talook and the last of the co-sharers 
brought a suit to claim his proper share stating that the various partitions had the 
effect of awarding the other co-sharers more than their proper shares, at his ex- 
pense. 

Held, that the partitions being by judicial decrees made against him the matter ` 
was res Judicata in as much asin all partition suits one co-sharer who desires 
partition has to make other co-sharers defendants and the award is to be made by a 
judicial decree and the award so.made could only be rectified under the , pro- 
visions of the Givil Procedure Code and that no irregularity being pointed out it 
was res judicata also as between co-defendants. 


Appeal from a Judgment and decree of the High Court dated 
July 3°1906 affirming a Judgment and Decree of the subordinate 
Judge of Patna and Bogra dated September 22, 1902. 

A patni Talook, Taraf Udoi Krishnapur belonged to the 
descendants of one Ikali Charan Sanyal. Suits weré brought by 
them to have the talook divided in proportion to their respective 
shares. 1n one of the suits the respondent applied to be made a 
defendant while in ‘this as well as in another the appellant was 
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one of the defendants. It was alleged that the appellant was 
aware of all the suits. The appellant in the-present suit alleged 
that the other co-sharers received through the Courts more than 
what they were entitled to and he brought the present’ suit in 
order to recover his proper share. The defence was that the 
partitions operated as res judicata and the possession of the 
defendant over the excess ripened into full ownership by virtue 
of S, 23 of the Indian Limitation Act of 1877. The Subordi« 
nate Judge dismissed the plaintiff's (appellant’s) claim. The 
findings, on appeal, were confirmed by the High Court. An 
appeal to His Majesty in Council was then preferred. 


De Gruyther K. C. and Ross K. C. for the appellant 
contended that the judgment proceeded on the basis that the ap- 
pellant was entitled to half the property. 


[Lord Moulton : You say it is a self contradictory decree] 
In one partition suit the defendant did not appeal, but in the 
other he received no notice. [Lord Moulton, res judicata is in 
the nature of estoppel; there may be estoppel against estoppel. | 
Art. 142 of the Indian Limitation Act of 1877, applied while 
the respndents said that Art, 121 of the Indian Limitation 
Act of 1877 applied [ Lord Moulton ; If he did not bring a suit 
to rectify the error then art, 44 applies]. 

(Lord Moulton : there is an effective Judgment in a partition 
suit]. All the co-sharers received their shares, excepting the 
appellant. The whole point was whether it was decreed in the 
presence of the appellant. The question was never at issue as 
S. 13 of the Civil Procedure of 1882 required. By explanation IT 
it ought to have been raised. The matter therefore was not res 
judicata. 

Reference was made to Sheikh Khurshed v. Fatima 1. 


Dube appeared for the respondents but was not called on. 


The judgment of their Lordships was delivered by 


Lord Moulton. In this case the original plaintiff (now repre- 
sented by the appellants) was one of the co-sharers of a Putni- 
talook. In past times, others of the co-sharers have been desirous 
to have their shares partitioned out to them, and have eel 
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‘Nalini Kanta brought suits for that purpose. To- every one of those numerous 
a care suits the appellant was a party, and the object of each of those suits 
ope Ì was to have the share of the plaintiff in the suit partitioned out — 
as by metes and pounds. Those’ suits have gone on until every 
co-sharer other than the plaintiff has had his share thus parti- 
tioned out, so that the plaintiff was left with the remainder as `; 
representing his share, In this suit he alleged that this remainder 
was insufficient to represent his share of the original Putni-talook, 
It is evident that on examination of the claims of previous plain- 
tiffs, he had convinced himself, and, so far as their Lordships 
know, convinced himself correctly, that in two cases the shares, 
ascribed to other co-sharers were larger than those to which they 
were entitled, and, that, accordingly, the partition gave them a 

larger share of the property than it ought to have done., 
It is immaterial, in the opinion of their Lordships, whether 
this view which is put forward by the plaintiff in his- plaint is 
correct of not, but their Lordships will assume for the purpose 


of this judgment that it is correct. The object of the present 
‘suit is to correct the apportionment to those of the previous 


plaintiffs, or ‘co-sharers;-who received more than their proper 
share so that the remainder will properly represent the plaintiff's 
share. ~:~ ann e 

The Courts below have held that this suit cannot be sustained 
both on the ground of res judicata and on the ground of limita- ' 
tion. Their Lordships do not find it necessary to deal with the 
question of limitation, which was dealt with by both the Courts 
below, because they are of opinion that the po of res jana 
isa sufficient answer to the suit. i 


The case viewed from this point of view‘is an extremely ` 
simple one. If any co-sharer applies for a partition of a pro- 
perty he must make the other co-sharers defendants, because the 
partition, which is made in his favour is a partition against his 
co-sharers. That which gives him a portion of the property 
takes away all right which they would otherwise have to that 
portion, and therefore it is a decree against them, and in favour 
of himself. 


In the present case two groups of suits are p to. The 
first comprises suits 25 of.1885, and 75 of 1885, and suit 5-of 
1886, These suits were heard together, and culminated in a 
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decree which was a decree made in the three suits. It declared 
the shares of all ‘those who in those suits sought partition. 
Commissioner was directed to goon the ground and to measure 
out the declared shares of those parties, That was done, and 
they were put into possession of these shares. 


The decree was thus made in a partition suit in which the 
plaintiff was a defendant. It was therefore a decree against him 
in a suit to which he was a party, That being so their Lordships 
have no hesitation in saying that it became thereby res judicata, 
so far as he was concerned. ‘Supposing any error was made in 
the partitioning out, his remedy lay in proceedings in that Suit 
suitable to correct that error; and the Code of Civil Procedure 
provides adequate means for the correction of such error. But 
apart from such proceedings (none of which were taken by him) it 
isin their Lordships’ opinion the clearest possible example of res 
judicata, a judicial decree made against a party ina suit in which 
he is defendant. 


Mr. Ross has attempted to draw a distinction between the 
partitions under this group of suits and that in the other suit to 
which exception is taken by the plaintiff, viz, No. 231 of 1892. 
In that case a lady, who was not originally made a defendant, 
applied to be made a defendant, claiming that a certain portion 
of the share of her husband (who was a defendant to the action) 
was now possessed by her, and she was accordingly made a 
defendant. In such partition suits a defendant has a right to 
have his share also partitioned out, and she applied and her 
share was partitioned out. Mr. Ross has been unable to point 
out any irregularity in the procedure in that suit. He pointed 
out, with perfect justice, that in the plaint his chent says that he 
was ignorant of her being made a party, and intimates that he 
was ignorant also of her having obtained a partition. But he 
admits that his client, must have known of the decree for 
partition, and certainly he knew that he was interested in the 
partitioning actually being carried out in that suit. But it is not 
necessary to enter into these matters, It suffices for the present 
judgment to say that no irregularity of any kind has been pointed 
out by the counsel for the appellants in that suit, and the conse- 
quence is that there is nothing to distinguish it from the previous 
cases with which their Lordships have already dealt. 
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Their Lordships are therefore of opinion that the action of 
‘the plaintiff is barred by the plea of res judicata, and accordingly 
they, humbly advise His Majesty that this appeal should be 
dismissed with costs. 


Solicitors for appellant :—W. W. Boz & Co. 
Solicitors for respondents :—Barrow, Rogers & Neville. 


— a 


PRIVY COUNCIL. 
Present .—Lords Dunedin bi Moulton, Sir John Edge, and 
Mr. Ameer Ali. 


On appeal from the High Court at Calcutta. 
Harendra Lal Roy Chowdhuri ... Appellant. 


v.. l 
Srimati Hari Dasi Debi and others 1 Respondents. . ` 


Registration—False entry of property in a mortgage—Incluston to obtain juris- 
diction of the Calcutta office of Registryand the Calcutta High Court—Fraud on 
Registration law—Suit onmorigage decree for rectification—Property of Territorial 
jurisdiction—Lrroneous decision upon, cannot enlarge jurisdiction Practice-Concur- 
reni finding—No evidence to support—Court of law—Deser #ption of house property 
-—Number dnd street—Primary descriptions ` 

Where property described as-No. 25, Gurudas street Calcutta within certain 
boundaries was included in a mortgage of properties situate in the’ mofussil and it 
‘was found that there was no such property as No. 25 Gurudas street and that the 
property situate within the given boundaries at no time belonged to the mortgagor 
but the High Court in a suit upon the mortgage to which the contesting defendants 
were not parties had held that the insertion of No 25 Gurudas Street was a mistake 
for Nò. 25 Ashutosh lane (which also belonged to others) and as such had jurisdic- 
ion and had given a decree on the mortgage at the same time directing however, an 
tamendment of the description of the property given in the mortgage. 

`. Held,that the case was not one for rectification at all and even if otherwise, the 
court could not order rectification when there was, no prayer for the purpose and 
‘the question was not properly before the court. 

“That an erroneous decision by the court that it had jurisdiction could not en- 
large its limited territorial jurisdiction so as to bind persons who were not par- 
ties to the suit. 

That the case might be viewed either as one in which non-existent propertyhad 
been mortgagedor , as one in which the-parties had made a, fictitious entry in order to 
give the’deed.the appearance of relating to-property situate in Calcutta and there- 
fore within the jurisdiction of the Calcutta Sub-Registrar and the Calcutta High 
Court; in either view both the registration and the decree were wholly without j juris- 
diction and invalid. ; 

An entry intentionally made use of by the parties for. the purpose of obtaining 
registration in a district where no part of the property actually exists is a fraud on 
the registration law and no registration obtained by that means is valid. The same 
considerations apply to the jurisdiction of ‘the Court in respect of the deed and such 
fictitious item is totally ineffective to bring the deed within the jurisdiction of the 
court which would not have had jurisdiction but for such entry. 
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The propey description of houses in towns for the purpose of registration is by 
the street in which they are situated and the number which they bear in that 
street and that is the description to which one should primarily look in identi- 
fying the property. 


Heid also, that the principle of concurrent finding did not apply to the. 


finding of the lower courts that the entry was due toa mistake as there was nc 
evidence to support the finding. 


Appeal from a Judgment and Decree of the High Court, 
dated March 3, 1909 reversing a Judgment and Decree of the 
Subordinate Judge of Midnapore, dated May 31, 1906. 

The facts of the case relevant to the decision of the Board are 
sufficiently set forth in their Lordships Judgment. 

De Gruyther, K. C. withhim O’ Gorman for the appellant 
contended that the decree obtained by the appellant was a real 
charge. It must be treated as decree for money; under ordinary 
sale, a purchaser took the interest of the original debtor. The 
existence of money decree did not affect title; any attachment 
might be executed and other creditors might come in under the 
distribution clause. There was no priority in attachment; after 
decree it became a real charge. 

Reference was made toSs. 254, 266, 274, 284, 295, 252 
of Act XIV of 1882, C. P. Code. 

Bazayet Hosain v. Duli Chand 1; Radhu v. Mahesh 2. 

Upjohn, K. C, and Dunne for the respondents contended 
that as to the mortgage deed in question there was no registra- 
tion and as to the decree of the High Court it was no decree; 
certain property which gave jurisdiction to the Registry in Calcutta 
did not exist nor did it belong to the mortgagor. The High 
Court in its ordinary original jurisdiction could not try cases in 
respect of properties situated outside Calcutta. Could he policy 
underlying registration be defeated by sticking in some property 
with which the mortgagor had nothing to do? It was all right 
if the parties honestly intended to deal with the property. The 
effect was that the appellant did not fulfil statutory requirements 
for registration. . 

De Gruyther in reply argued that the object of registration 
was to give notice of and publicity to the transfer of property. 

He referred to Ss. 21, 64, 65 and 51 Of the Registration Act 
of 1877. 


1. (1878) L. R. 51. A. 215. 
2. (1887) I. L. R. 9 Cal. 406.4: L. R. 36 I. A, 203. 
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S. 12 of the Charter of the High Court and. S. 19 of the 


i Code of Civil Procedure were referred to. 


The Judgment of their Lordships was delivered by 


` Lord Moulton.—In this appeal the appellant Harendra Lal 
Roy Chowdhri is the plaintiff in the action which was commenc- 
ed by a plaint filed on the 16th September 1905. The claim of 
the plaintiff was based on a mortgage decree dated 28th July 
1905, granted in a civil suit in the High Court of Judicature at 
Fort William in Bengal, acting under ıts ordinary originial civil 
jurisdiction. That mortgage decree purported to enforce an 
English mortgage of the 23rd September 1895 èxecuted by the 
pro forma defendant Mani Mohan Roy in favour of the plaintiff 
of certain properties, among which wasan eight anna share of 
lands known as Mahal Gumokpota. The object .of the present 
suit is to obtain a declaration -that the female defendant Hari 
Dasi Debi acquired no right of ownership or possession’ in that 
property by virtue of an auction purchase made by her on the 
23rd of November 1904. It is therefore brought to establish the 
title of the plaintiff to those lands-as being lands charged under 
his mortgage and subject to the decrea free trom any prior right 
of the female defendant. ` l 


The transactions between the parties to the suit and the 


Jitigation arising therefrom are of the most complex character, 
- and raise questions of considerable ‘difficulty, both in fact and 


law. But the respondents, at the hearing of the appeal,’ raised 
a preliminary point which goes to the root of the action, namely, 
that the plaintiff shows no title enabling him to bring such an 
action. They submit that the mortgage of the 23rd September 
1895 was not duly registered, and further that the Court which 
granted the mortgage decree of the 28th July 1905 had no 
jurisdiction to entertain the suit in which that decree was 
granted. If these contentions of the respondents can be 
sustained, it is clear that the plaintiffs action must fail, and that 


` the decision of the High Court dismissing this action must be 


affirmed: |“ 


The facts of the case, so far as they are relevant to this 
preliminary point, are as follows; On 23rd September1895 Mani 
Mohan Roy purported to mortgage to the plaintiff various 
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properties set out in a schedule to the mortgage deed for the 
purpose of securing an account current of Mani Mohan Roy with 
the plaintiff, and freeing him from certain liabilities, The 
properties in question.as set out in the schedule are 28 in all, 
the first being the eight anna share of Mahal Gumokpota,: to 
which the suit relates, and the last property described as 
follows:— i 

“AT that two-storied brick-built messuage, tenement, or dwelling-house, with 
“ the piece or parcel of rent-free land on part whereof the sameis erected and 
“ built, containing by estimation + cottah, situate, lying, and being premises 
“No. 25, Guru Das Street, Jorasunko, in the town of Calcutta, and butted and 
'“ bounded—on the north, by a private lane of Ashutosh Dey ; on the east, by the 


‘* dwelling-house of Nandakumari Dasi; on thesouth, by the dwelling-house of 
‘© Khetra Mohan Dhara; and on the west, by a Government drain.’ 


This last property is the only one which purports to be in 


the town of Calcutta. All the other properties enumerated in 


the Schedule are outside Calcutta and outside the local limits of 
the ordinary original jurisdiction of the High Court of Judicature 
at Fort William in Bengal. 

This mortgage was presented for registration at the Calcutta 
Registry Office by the executant Mani Mohan Roy on the day of 
its execution and registered by the Sub-Registrar in the usual 
manner. In 1903 the plaintiff broughta suit on this mortgage deed 
against the defendant Mani Mohan Roy and others, in the High 
Court of Judicature at Fort William in Bengal, and on the 28th 
July 1905 obtained the ordinary decree for sale. Neither of the 
two effective defendants in the present suit were parties to such 
action. The parties to the suit upon the mortgage seem to have 
set up that there was a mistake in the description of parcel 28, 
and that the words Ashutosh Dey Lane should be substituted 
for Guru Das Street. The learned Judge accepted this conten- 
tion and accordingly held that property situate in Calcutta was 
included in the mortgage and that he had jurisdiction. No such 
decision, if erroneous, could extend the jurisdiction of a‘court of 
limited territorial jurisdiction, and therefore the validity of this 
decree is open to challenge by the present defendants, who were 
no parties to the proceedings. Similarly, the direction of the 
said Judge that the description of the parcel in question should 
be amended (even if it was effective between the parties to that 
suit) cannot affect the present defendants, whose title is of earlier 
date, or render valid the registration if they can maintain their 
\ 
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contentioné relating thereto. It is difficult, indeed, :to ,see how - 
the direction to amend the description of the parcel which 
formed part of the decree came within the scope of the suit; 
which was in no respect a suit for rectification. 


' The defendant Mani Mohan Roy did not appear in- abe 
present suit. The female defendant Hari Dasi Debi; and third 
defendant Hem Chandra Ghose (who was interested in the suit-as ` 
claiming an interest in the property through her), appeared and 
filed written statements clearly putting in issue the existence of 
the property No. 28 above set forth, and alleging that no portion , 
of the property mortgaged by the mortgage bond lay within the 
jurisdiction of the High Court of Judicature at Fort William in 
Bengal in its original jurisdiction òr within the jurisdiction of 


_ the-Sub-Registrar of the Calcutta Registry. Accordingly they 


contended that the alleged mortgage was not legally registered, 
and that the decree was given by a Court which Had no jurisdic- 
tion to entertain a suit on the mortgage bond in question. “ 


At the hearing of the action the plaintiff called no ‘evidence 
with regard-to the parcel No. 28. Neither the plaintiff nor Mani 
Mohan Roy went into the box to give evidence as to there being 
any mistake in the description. of the parcels. On the other 
hand, the defendants proved that there is not and has never “been 
any such property as No, 25, Guru Das Street, in Calcutta, and 
they. further proved that the-property lying within ‘the metes and 
bounds set out in parcel 28 did not belong to Mani Mohan. at the 
date of the mortgage bond, and that on the contrary he had not 
then and never has had any interest in the_property within those 
metes and bounds. Such property has always “belonged to parties 
wholly unconnected with the parties in this suit and has been 
continuously registered in their names in the Calcutta Registry. 


It follows therefore that No. 25, ‘Guru Das Street, which 
is the parcel No. 28, was a non-existing property. It was no 
doubt open to the plaintiff tò prove that there was a clerical:or 
other error in the description of the property, and that in fact 
an existing property situate in Calcutta. was intended, by. both. 
parties to be mortgaged and to be described in „parcel No, “28. 
But there is not a ‘particle of evidence that such “was the “Case;, 
Neithér thé’ mortgagor Mani Mohan nor the. mortgagee the’ ` 
pigti Harendra ra Roy went into the’ box to give evidence 
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as to this. As to Mani Mohan their Lordships cannot see how 
it would have been possible for him to give any such evidence be- 
cause it would amount to stating that he intended that the deed 
should purport to mortgage an existing property in which he had 
not and knew that he:had not any property or interest whatever. 
This being so their Lordships, in the absence of evidence, decline 
to accept an unsupported suggestion of counsel that the descrip- 


tion of the property mortgaged as No. 25, Guru Das Street, was. 


inserted by mistake. It must be remembered that the proper 
description of houses in towns for the purpose of registration is 
by the street‘in which they are situated, and the number which 
they bear in that street, so that the description No. 25, Guru 
‘Das Street is that to which one should primarily look. 


It may well be that the above is sufficient to preclude any 
rectification of the mortgage bond.. If the mortgagor intended it 
to stand as it appears in the deed there is no question of mutual 
mistake. But if the case of the mortgagee be considered, there 
is similarly no ground whatever for thinking that there was any 
mistake. The only witness whose evidence has any bearing on 
the point is Harakumar Chakravarti. He was clerk to Messrs. 
Sen & Co., who were the plaintiffs attorneys at the time, and 
drew up the mortgage, and he witnessed its execution by Mani 
Mohan and the admission of that execution before the sub-regis 
trar. He does not refer to the matter in his examination: in 
chief, but in cross-examination he says that he did not himself 
enquire about the house No. 25, Rajah Guru Das Street, but 
sent the broker to ascertain the boundaries of the house which 
shows that it was the above description of the house that he 
relied on, and that it was a house so described that was intended 
by the parties to be included in the mortgage. But with regard 
to this house he makes some very serious admissions. He says :— 

‘ I do not know whether there is such a house as No. 25, Rajah Guru Das 
t Street, I did not keep any original title deed respecting this propetiy, I did 
* not see any original title..deed regarding 26, Rajah Guru Das Street before or 
t after the mortgage”? a 

Considering that he was acting on behalt of the mortgagee, 
the fact that he took no steps: to ascertain whether the mortgagor 
had any title in this property points strongly to the knowledge 
of the mortgagee that the entry was a fictitious one, Coupling 
this with the fact that neither this witness nor the plaintiff gave 
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any evidence as to there being any mistake or. as to their know- 
ledge and belief as to the existence of the property at the date of 
the mortgage (although these issues were: plainly ‘raised in the 
pleadings of both the defendants), their Lordships.decline to _ 
accept the suggestion that . there was a mistake on the .part of ` 
the mortgagee any ‘more than that there was a’mistake on the 
part of the mortgagor. The fact that.neither the: mortga+ 


gee nor the mortgagor gave evidence in “support of the:suggess 


‘tion of a mistake has great weight>.with their Lordships. `: 


“The. defendants having proved that the house which ‘purported 


to be mortgaged did not exist, and that the property ‘contained in 
the metes and bounds mentioned in -Parcel 28 was. property of. 
strangers in which the mortgagor had not and never had any 
interest -had proved all that was necessary to throw upon the 
plaintiff the burden of showing that the entry of this parcel was 
‘nota ‘fictitious entry. He might have done this by, showing 
mistake or otherwise, but he did not do so, but: abstained from 
giving any evidence whatever on the subject, although. both. he 
and Mani Mohan were available to give evidence, and were the 
persons who could, establish the’ facts of the case. Taking all 
these matters into consideration, their Lordships can come to no 
other conclusion than that Parcel No.. 28 was to -the knowledge 
‘of the parties to the deed a fictitious entry probably designed to | 
giye. to the deed the appearance of relating tocproperty situated 
in Calcutta and therefore Within the jurisdiction of the Sub-Regi- 


< ‘strar and the Calcutta High ‘Court, so that registration could be 4 


obtained and actions brought i in Calcutta. 


It was strongly: contended before their’ Létdéhips that a: Sub- 
ordinate . Judge'ħad found that it was a mistake, and that- thè 
:High: Court had accepted his finding so that thé priaeipis of ` twò 
-concurrent findings of fact would apply.: 


But their Lordships are of opinion that the principleofc concur- 
‘rent findings of fact does not apply to such a case as the. present 
“inasmuch as it is a case of no evidence, and according to the well 
known principles of our law a decision that there is.no evidence 
‘to support a finding is a decision of law. The issue is that ‘the 


¿existing description of the parcels was inserted by-mistake. A 


mistake means that parties intending to do one thing have by 


„unintentional error done something else. . There. is no evidence 
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whatever here thatthe error:-was- unintentional: or indeed that 
there was any error-atiall, and their.Lardships are therefore free 
to set aside the finding without in any: way. departing from their 
practice regarding concurrent findings of fact.: 


. Itis perhaps necessary i in this connection to point out that the 
document upon. which the Subordinate Judge based his finding 
of mistake was not evidence between the parties nor relevant to 
the issue.” In some other mortgage” ‘déed? of. ‘Tate? date -'and to 
other mortgagees Mani Mohan” had apparently purported to 
mortgage the same property by the.same description; and had 
been compelled by the mortgagees to consent to rectification. 
Such a fact was’ wholly irrelevant, and it is extraordinary that it 
should have been allowed to be proved at the trial. 


It remains to consider the effect of their Lordships’ finding. 
It may be looked at in two ways. In the first place the property, 
25, Guru Das Street, purporting to be mortgaged, is a non-exis- 
ting property, and therefore no portion of the property mortgaged 
is situated in Calcutta. The deed, therefore, could not be regis- 
tered there, nor had.the Court of Ordinary Original jurisdiction of 
Fort William in Bengal any jurisdiction to entertain the suit upon 
the mortgage bond, and its decree is of no validity. The plaintiff 
therefore has no-title to maintain the suit and it must be dis- 
missed. 


But the-point may be put in another way upon broader 
grounds. Their Lordships hold that this parcel is in fact a fic- 
titious entry, and represents no property that the mortgagor 
possessed or intended to mortgage, or that the mortgagee intend- 
ed to form part of his security. Such an entry intentionally 
made use of by the parties for the purpose of obtaining registra- 
tion in a district where no part of the property actually charged 
and intended to be charged in fact exists, is a fraud on the 
Registration law, and no registration obtained by means thereof 
is valid. To hold otherwise would amount to saying that mort- 
gages relating solely to land in other parts of the Presidency 
could be validly registered by the Sub-Registrar at Calcutta if 
the parties merely took the precaution to add asa last parcel, 
Government House, Calcutta, or any similar item. The same 
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considerations apply to the question of jurisdiction: of the High 
Courtof Fort William in Bengal in its ordinary original juris- 
diction. No such fictitious item ‘inserted to give a colourable 
appearance of the deed relating to property in Calcutta when in 
reality such is not the case could bring the deed within the 
limited jurisdiction of the Court. For the same reasons, there- 
fore, as have been stated above, the plaintiff's case fails. 


Their Lordships therefore will humbly advise His Majesty 
that this appeal should be dismissed with costs. 


Solicitors for appellant—T. L. Wilson & Co, 
-Solicitor for respndents— Watkin & Hunter. 
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` PRIVY COUNCIL. 
Present :—Lord Parker of Waddington, Sir John Edge and 
Mr, Ameer Ali, 
(On Appeal from the High Court at Allahabad.) - 


Shoharat Singh and others sp Appellants* 
v. . 
Musammat Jafri Bibi aaa Respondent. 


M ahommedan Law—Shia Sehool— Nikka—M ‘uta—Legitimacy—Presumption— 
Evidence—Limitation bar to claims of some co-heirs—Benefit not to the other co-heirs. 

Where a Mohammedan of the Shia School had contracted a Muta marriage 
with a woman and had several children by her, of whom two- daughters were alive, 
and afterwards married her by nika and had a daughter by her who claimed 
4 of the entire estate of her father. 

Held that she was only entitled to # of § inasmuch as according to Shia law 
the two other daughters of the deceased father born during the continuance of the 
Muta were also legitimate and entitled to an equal share with her. 

Held, further that when cohabitation is proved after Muta, the presumption 
isin favour ofits continuance, although Muta marriage (a temporary marriage, 
the duration of which is fixed by agreement between the parties) as such does not 
confer on the wife any right or claim to inherit from her husband, where some of 
the heirs are barred, the benefit of it should go to the party in possession and not 
to the other to heirs. 


Appeal from a Judgment and Decree of the High Court 
dated February 9, 1910 reversing a Judgment and Decree of the 
Subordinaté judge of Gorukhpur, dated May 27, 1907, 

The facts of the case are sufficiently set forthin their Lord- 
ships’ Judgment. 

Atthe time of the suit before the officiating Subordinate 
judge of Gorakhpur some thirteen issues were framed, but judg- 
ment was given only on two. In Appeal to the High Court the 
case was remanded to the lower Court to determine the 
other issues also. This was done by the successor in office of 
the aforesaid officiating Subordinate judge who had no opportuni- 
ty of seeing the demeanour of the witnesses. 

De Gruyther K.C. with him Dube for the appellants, con- 
tended that the probability was that no Nika had taken place and 
that the continuance of Muta was not proved. The witnesses 
should not be relied upon where the probability was against the 
reception of their evidénce. The Kabinnama was not proved to 
have been executed by Muhammed Kazim Hussain. The appell- 
ants were entitled to protection as being bona fide purchasers for 
value, i E 

* 18th May 1914, 
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Lowndes for the respondent contended that the respondent 
was the only legitimate daughter of Muhammed Kazir Husain- 
and was as such entitled to 4 of his estate. The Appellants had 
no legal or equitable claims as against the respondent to any 


portion of the estate. 


De Gruyther replied. 


The Judgment of their Lordships was delivered by 


Lord Parker of Waddington. The questions which arise for 
decision on this appeal are substantially questions of fact only. 
Was Muhammad Kazim ever married to Acbchhi Bibi, and if so, 
when, and were there any children of the marriage? There is 
no doubt that Muhammad Kazim left three daughters by 
Achchhi Bibi him surviving, of whom the plaintiff was the 
youngest, and that those three daughters, if legitimate, were 
entitled to succeed to his property as co-heirs. But the defen- 
dants to the action (the now appellants) allege that they were 
illegitimate, or alternatively that if the plaintiff was legitimate, so 
also were her. sisters, so that the plaintiff was entitled to succeed 
to one-third only of her father’s property. The plaintiff (the 
now respondent) alleges on the other hand that although her 
father and mother lived together as man and wife for many years 
they were married about 13 years before she was born and not 
earlier, that she therefore was his only legitimate child. 


The plaintiff tendered in proof of the marriage of her parents 
a deed said to have been executed by Muhammad Kazim on the 


. 11th April 1884, a translation of which will be found at page 90 


of the record, and also the depositions of several witnesses who 


‘deposed to the marriage ceremony having taken place in their 


presence about the same date. The Subordinate Judge was of 
opinion that the deed was a forgery, and that these witnesses 
were not telling the truth. The High Court having before it 
additional evidence of considerable importance came to a contrary 
conclusion, holding that the:deed was genuine and that the 
marriage ceremony had been performed as deposed to by the 


-witnesses. The present appeal is from this decision of the High 


Court. 


The deed in question is a deed of dower. Init Muhammad 
Kazim, who was a Mohammedan of the Shia sect, declared that 
Achchhi Bibi had been living with him for some years past, and 


gÉ 
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that he had contracted muta with her in the beginning; that 
owing to their mutual love and affection he had long intended 
performing nikah with her, but owing to certain circumstances, 
as well as to the unwillingness of some members of his family, 
he could not do so; that a suit was recently instituted on his 
behalf in which his deposition was taken; that in this 
deposition he had not considered it advisable to admit his 


muta with Achchhi Bibi; that she came to know of this, 


and by reason of it a disagreement took place between 
them; that as he had made up his mind before this to 
perform nikah with her and as it was also necessary to remove 
the disagreement between them he had of his own free will 
and accord performed nikah with Achchhi Bibi at a dower of 
Rs. 50,000, at a general meeting at which raises and respectable 
residents of the city were present; hence he had executed that 
deed as a memorandum of the dower and nikah that it might be 
of use in time of need. 


A muta marriage is, according to the law which prevails 
among Shias, a temporary marriage, its duration being fixed by 
agreement between the parties. It does not confer on the wife 
any right or claim to her husband’s property, but children con- 
ceived while it exists are legitimate and capable of inheriting 
from their father. A nikah marriage isa. religious ceremony, 
and confers on the woman the full status of wife, and children 
born after it are legitimate. 


If the deed in question be a genuine deed, and the state- 
ments in it be taken as true, then not only was there a nikah 
marriage between Muhammad Kazim and Achchhi Bibi at or 
about the time of its execution, but their cohabitation originated 
ina muta marriage. There is no evidence as to the original 
term for which this muta marriage was contracted, but such 
term, whatever it was, may from time to time have been exten- 
ded by agreement; and in their Lordship’s opinion, if it be once 
proved that the cohabitation originated in a muta marriage, the 
proper inference would, in default of evidence to the contrary, 
be that the muta continued during the whole period of cohabita- 
tion. 


Besides the deed itself there is ample cotroborative evidence 
of the nikah marriage there referred to,.if the witnesses called 
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to depose to the actual ceremony are treated as worthy-of credit. 
There is also Some corroborative evidence of the muta marriage» 


After careful consideration of all the evidence their Lord- 
ships have come to a conclusion that they ought not to reverse the 
findings of the High Court as to the genuineness of the deed of 
dower or the credibility of the witnesses who deposed to the 
celebration of the nikah. The judges who were parties to these 
findings have necessarily a large experience in matters of this 
nature. The Subordinate Judge had no more opportunity than, 
they had of seeing and observing the demeanour of the witnesses, 
and they on the other hand had evidence before them which was 
not before the Subordinate Judge. No doubt, as pointed out by. 
the learned Counsel for the appellants, there are good reasons 
why both the deed itself and the evidence of the witnesses in 
question ought to be looked upon with suspicion and scrutinised 
with great care, Their Lordships do not think it necessary to 
go into these reasons. It is enough to say that, after scrutini- 
sing the evidence with the greatest care, they do not see their 
way to disturb the findings of the Court below. 


There is, however, one matter which does not appear to have 
been considered by the High Court with the attention which it 
deserved, and that i is the question of the muta marriage. If the 
deed be treated as a good and valid deed, and the plaintiff's 
witnesses as reliable witnesses, there is considerable evidence 
that the cohabitation of Muhammad Kazim and Achchhi Bibi 
commenced in a muta | marriage, and if this be so in default of 
evidence to the contrary, such marriage must be taken to have 
subsisted throughout the period which covered the conception 
and birth of the plaintiffs two sisters. These sisters would thus 
be co-heirs with the plaintiff of their father’s property. It is 
true that their claim as such is statute barred, but the expiration 
of the’ period of limitation would accrue for the benefit of the 
defendants in the action (the now appellants), and not for the 
benefit of the plaintiff (the now respondent). In their Lordships’. 
opinion the proper conclusion on the assumption that the nikah 
marriage took.place as alleged, was in favour ofa muta marriage 
having also taken place, and of the legitimacy of the plaintiff's 
sisters, in which case the plaintiff was entitled to one-third only 
of what-she has recovered under the order of the High Court. 
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In their Lordships’ opinion the case should be remitted to the 
High Court to be dealt with on this footing ; the order must be 
varied in this respect, with liberty to either party to apply to the 
High Court to vary the order as to costs; and there should be 


no costs of this appeal which has in part succeeded and in part — 


failed, And they will humbly advise His Majesty accordingly. 
Solicitors for Appellants :—Pyke, Parroth & Co. 
Solicitors for Respondent:—Barrow, Rogers & Nevill. 


PRIVY COUNCIL. 


Present :—Lords Dunedin and Moulton, Sir John Edge and; 
Mr. Ameer Ali, 
(On appeal from the High Court at Calcutta.) 


Bijraj Nopani and another .. Appellants* 
v. 
Sreemutty Pura Sundary Dassee .. Respondent. 


Hindu law of Bengal School—Will—Hwecutor—Sale by without stating that 
sale is as executor—Stridhan—bona fide purchaser for value—Unmarried daughter. 
of daughter as legatee—Deed—Construction—Plain interpretation—not to be 
controlled by indications of intention. 

Where a Hindu had given away by will his house to his daughter subject to 
certain annuities and appointed one of her sons as one of the executors who to pay 
off certain mortgage debts created in the interest of the estate,’ sold the house in 
question without expressly mentioning in the deed that he was selling as executor, 
but on the other hand stating that he (and others) were selling “all the estate right, 
title, enterest, claim and demand whatsoever of the vendors unto and upon the 
said messuage, land, hereditaments and premises and every part thereof, and 
also all deeds, papers, and writings solely relating to the said premises or any part 
thereof now in the custody of the vendors or which they can procure without suit’, 
on the death of the daughter one of her unmarried daughters claiming the estate as 
stridhan of her mother calling into question the conveyance ‘ thereof by her brother 
as by one that had no title thereto under the Bengal School of Hindu Law. 

_ Held that the conveyance by the vendors of all the right, title and interest 
which they possessed included the right which one of them possessed as executor. . 

That to hold on what the court considers the indications in the deed and the 
intention of the parties that only the beneficial interest possessed by the vendors 
should be conveyed’ would be to contradict the deed itself ; that it is a settled rule of 
interpretation thata deed must be interpreted by the language used interpreted 
in its natural sense. 2 

. That it would be entirely contrary to settled principles of law as well as most 
unjust to bona fide purchasers were the courts to allow its plain legal interpretation 
to be affected by speculations as to what particular rights existing in the various 
vendors were present to the minds Of some or all of the parties to the conveyance 
at the date of the execution. 


* 11th May, 1914, 
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Bijraj Nópani Appeal from a Judgment and Decree of the High Court dated 
_Sreemutty January 25, 1910 on an appeal from a Judgment and Decree of 
Pura Sunde ‘the same in the exercise of its ordinary original jurisdiction dated 
February 15, 1909. 
The facts of the case are sufficiently set forth in their Lord- 
` ships’ Judgment. 
' Sir Robert Finlay K. C. with him Dube for the appellants 
contended that the recitals of the deed of conveyance left no 
. doubt that Hemendranath was selling as executor’ also. The 
parties to the deed thought this capacity of Hemendranath as 
material because provision was made by the purchaser for the 
payment of annuities and all those who were supposed to have 
any claim to the property were made parties. The purchaser 
paid the amount bona fide and took every possible step and 
care to satisfy all claims on the property in accordance with 
the provisions of the will. He was in any case entitled to the 
amount of money-he spent in constructing a hovse on the site 
where the house of the testator stood, thereby improving the 
o property. ' . 
i Reference was made to Preonath Karar v. Surya Coomar 
Goswami 1 and Sec. 90 of the Probate and Administration Act 
of 1881. 

De Gruyther K. C. and Dunne for the respondent conten- 
ded that the conveyence by Hemendranath was not in his 
capacity as executor. Ignoring the claim of the respondent he 
conveyed as absolute owner under a mistaken belief that he was 

, entitled to the estate absolutely. The respondent who was 
entitled to a moiety by law could not be deprived of her rights 
under the circumstances. Even as executor he had no power 
to sell. 


+ 


t 


Was the question of the construction of the deed accepted, 
by all parties ? 

[Mr Ameer Ali, She (respondent) was a minor when the 
deed was executed. ` 

She was so for years. 


: [Lord Dunedin: If you choose to pay costs you can go 

back.) 
They all joined in the deed as beneficial owners. 

“E (4991) I. L. R. 19 C, 26, 
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[Lord Moulton; when all join as vendors, it does not follow 
that they all have same interests.] | ki ' 


Sir Robert Finlay K. C, in reply, 
The judgment of their Lordships was delivered by 


Lord Moulton. This isan appeal in a suit brought by the 
respondent against the appellants for a declaration of her title to 
an equal undivided half part or share ‘in a certain house and 
premises known as 8, Sobharam Bysack’s Street, Calcutta, and 
for recovery of the premises from the appellants, in whose pos: 
session they were at the commencement of the suit, with an 
inquiry as to mesne profits. The facts of the case, so far as 
they are material, are not now in dispute, and are as follows :— 

The house and premises originally belonged to Prem Chand 
Bysack, who died on the 13th June 1886, leaving a will, dated 
25th October 1884. By his will the said testator devised and 
bequeathed the said house and premises “to his daughter Katyani 
Dassee and her heirs absolutely,” subject to two charges of 
20 rupees per month, payable to two of his daughters-in-law and 
their children as and for periods specified in the will. He 
appointed as executors Shambhoo Nath Byzack (the husband of 
his daughter, Katyani Dassee), and two of her sons, Hemendra 


Nath Bysack. On application for probate of this will, the 


executors found that a caveat had been entered by some of the 
- relations of the deceased testator, who alleged that the will wasa 
forgery. This led to a suit, where, after a prolonged inquiry, the 
Court, on the 16th May 1887, pronounced the will to be genuine 
and granted probate of it, and directed that the costs of the exe- 
cutors should be paid out of the testator’s estate. 


It would appear that the executors had no funds in hand 
out of which they could meet the costs of this litigation, and 
they therefore mortgaged the property for a sum of Rs. 3,950 to 
Dwarka Nath Dutt, who had been their attorney in the probate 
suit, in order to secure the payment of his costs, which amounted 
to Rs. 3,400, the balance, Rs. 550, being treated as a loan to 
them. Katyani Dassee was made a party to the mortgage bond 
apparently to put on record her wish that no portion of the estate 
should be sold to defray these costs. The term of the mortgage 
was 10 years, l 
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“ Shambhoo Nath Bysack died ‘in 1889, and Ratgnilal Bysack 
died in 1891, leaving his brother Hemendra Nath Bysack sole 
surviving executor. In 1891 Katyani Dassee also died, leaving 
four sons and two unmarried daughters, of which the respondent 
was one, . 


In 1900 the heirs .of Dwarka Nath Dutt, who had died 
in the meanwhile, instituted a suit against Hemendra Nath 
Bysack as sole surviving executor for sale of the property 
under their mortgage, and at the same time the two annuitants 
brought suits against him for arrears of their annuities. To 
meet these demands it was determined to sell the property, and 
accordingly by a deed, dated the 12th of December 1900, the 
property was sold. to the appellant Bijraj Nopani, one of the 
appellants, and Dowlatram, since deceased.. The other appell- 
ants are sued as the executors of his last will and. testament, 
one of them being Bijraj Nopani himself. It is on the inter- 
pretation of this deed of conveyance that the question -now in 
issue depends, and in order to make clear the contentions of the 
two parties it is necessary to explain- -its form and to state how 
the dispute has arisen: before discussing the construction of = 
deed. 


The deed is made between Hemendra Nath Bysack and his 
two surviving brothers of the first part, Baroda Sundary Dassee, 
one of the annuitants of the second part,.and Bijraj and “Dow- 
latram of the third part. It recites that the property originally 
belonged to Prem’ Chand Bysack, that he devised it to his 
daughter Katyani Dassee and her -heirs absolutely, subject to a 
charge for annuities of Rs. 20 per month, to Baroda Sundary 
Dassee and Sonamoni Dassee respectively, and that he appointed 
Shambhoo Nath Bysack, Hemendra Nath Bysack, and Ratanlal 
Bysack executors of such will. It then recites the . obtaining of 
probate of the will after suit. It.then recites the death of 


‘Katyani Dassee on the 8th day April 1891, leaving five sons and 
“three daughters, and the death of two of the sons unmarried, 


and also the death of Shambhoo Nath Bysack on 9th January 
1899. f 

There next comes a recital that Hemendra Nath Bysack on 
the 4th day of September 1900 obtained an order whereby it 
was referred to the Registrar of the High Courtto enquire 


A 


i 
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whether there was any necessity for the sale of the said house, 
‘and what provision should be made to secure the payment of the 
legacies mentioned in the said will out of the rents and: profits 
of the house. It next recites that— 


4 = 
“the said Hemendra Nath Bysack, the sole surviving executor of the said will, 


“ has since paid all the debts, liabilities, and legacies mentioned in the said will.” 
Then follows a recital that Sonamoni Dassee has filed a suit 
against the said Hemendra’ Nath Bysack for, amongst other 
things, a declaration of her rights under the said will, and that 
the vendors have taken upon themselves the responsibility of 
entering satisfaction in the said suit, as also of satisfying the 


claims of any of their sisters, and that therefore the petition will . 


not be proceeded with. There next comes avrecital that the 
vendors have agreed with the. purchasers that Rs. 10,000 shall 
remain with the purchasers as security for the annuity to 
Sonamoni Dassee, and that the other annuitant has been paid off 
by a sum of Rs. 708 in full satisfaction of her claim against’the 
“property. 

l Here the recitals terminate and the indenture goes on to 
witness that the vendors have sold the property to the purchasers 
for Rs. 35,000, of which Rs. 10,000 are to be retained by them 


"as security as aforesaid. The.vendors grant, sell and convey 


the property to the purchasers in ordinary form, together with 
“ all the estate right, title interest, claim, and demand whatsoever 
“of the vendors unto and upon the said messuage, land, heredita- 
“ ments, and premises and every part thereof, and also all deeds, 
“ papers, and writings solely relating to the said premises or any 
“part thereof now in the custody of the vendors or which they 
“can procure without suit.” 4 


Then follows a covenant in the following words :— 


““ The vendors do for themselves and himself, their and his heirs and represen- 

“ tatives do, and each of them doth hereby-covenant with the purchasers, their heirs, 
“ representatives, and assigns in manner following, that isto say, that the. 

“ vendors at the time of sealing and delivery of these presents are lawfully, right- 
“ fully and absolutely possessed of and in the said messuage, land, and hereditamnts 
““ hereinbefore granted and conveyed as an equivalent to fee simple in possession, 
“free from encumbrances, and that the vendors now have in themselves full power 
“and absolute right, title, and authority by these presents to grant and convey the 
“ said messuage, land, hereditaments, and premises unto, and to the use and be- 
“ hoof of the purchasers, their heirs, representatives, and assigns from time to time 


Finally there is .a covenant to indemnify the purchasers 
against any loss at the suit of the annuitant, Sonamoni Dassee, 
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Bijrai Pro or the three sisters (of whom the respondent is one), which may 


Steomutty’ be incurred by them by or by reason of the defect, if any, in the 


Pata'Sundary title of the vendors to the property. - 
Dassee 


The appellants paid the purchase money and took E 
of the property under the conveyance, and remained in possession 
until the 22nd June 1897, when the respondent’ brought the 
present suit, claiming that she was entitled to one-half share in 
the said house, because as she and her sister Kanak Manguri 
-Dassee were unmarried daughters they were entitled to share 
equally her property, inasmuch as it was stridhan she claimed 
that she was not bound by-the said sale. 

The respondents’ claim to a moiéty of her mother’s stridhan 
is admitted to -be good in law, so that the only question 
in the suit is whether the conveyance was valid. It is 
plain that at the date of this conveyance the property was 
still in the hands of the sole surving executor, Hemendra 
Nath Bysack, and therefore’ he was competent as executor 
to’sell it to the appellants, who were bona- fide purchasers 
for value. But the respondent contends that although Hemendra 
Nath Bysack was in a position validly to convey it to: the 
appellants as such executor, and did purport to convey it, he did 

_ not efféctively do so, because the deed shows that he intended only 
to convey as a beneficial owner of the property, being under the 
impression that he and his two brothers, the co-vendors, were 
beneficially entitled to it as heirs to their mother, and being igno- 
rant or forgetful of the right of the sisters to inherit in preference 
tothem. Itis on this ground alone that the High Court decided 

f in favour of the respondent, reversing the decision of the Judge of 
the Court below, who had held that Hemendra Nath Bysack had 
by the deed'conveyed all the right and title he possessed in every 
Gapacity, including the sole ane executor of the will of Prem ` 
Chand: Bysack. 

Their Lordships are of opinion that the judgment of the 
Judge of First Instance was right and ought to have been affirmed 
by the Court of Appeal. “In the first place the deed itself gives 
abundant evidence that the position of Hemendra ‘Nath Bysack 
as sole surviving executor was viewed as material by the parties 
to the conveyance, inasmuch as there are careful recitals as to the 
original appointment of executor which could have. no bearing on 
the conveyance if it were not that it affected; or might affect, his 
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title to convey. But even in the absence of such “direct evi- 
dence that the. conveyance was by him. in his capacity as 
executor as well as beneficial . owner (if.and to the extent that he 
was such owner), the deed makes it clear that all the vendors con- 
vey all the title and right that they possess in the property, and that, 
‘would, undoubtedly include the right and title which one of them 
possessed as executor. That this would be the ordinary rule is ad- 
mitted by the Judges of the Court of Appeal, who base their judg- 
ment on what they consider to be indications in the deed and in 
the conduct of the parties that the intention was that. only 
the beneficial interest possessed by-the vendors should bé convey- 
ed. Their Lordships are of opinion that this would be to 
contradict the deed itself ; and moreover they are of opinion that 
the matters referred to would not support the conclusion drawn 
therefrom by the Judges of the High Court-even if it was 
permissible to permit such considerations to affect the interpret- 
_ ation of the deed. 


If the deed be considered from the point of view of the 
appellants who were the purchasers and ‘who were not otherwise 
concerned with the property or its history, the transaction as well 
as the deed which carries it out, become perfectly clear and 
intelligible. The property was by the will charged with two 
annuities, and in order that the executor might procure the 
funds necessary to pay the costs of past litigation the property 
was under mortgage. This, mortgage was being called in and 
the sale was to enable the mortgage money to be raised. The 
purchasers naturally desired a clear title free from entanglements. 
They therefore required that the mortgage should be paid off and 
the annuitants settled with- or security, given against their claims. 
For both these purposes it was necessary that Hemendra Nath 
Bysack as executor should be a party to the deed, because the 
original mortgage was effected by him for the purpose of securing 
the costs for: which he was of course liable, and on his dis- 


charging the indebtedness as to costs he would become entitled | 


to claim for the same as against the-estate including the house 
in question. Moreover, it is abundantly clear from the executor’s 
accounts and from all the facts appearing in the record that the 
house still formed part of the undivided estate and that therefore 
he would be liable to pay- the dnnuitants the amount of their 
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annuities from time to time, as he had been doiħg for years, 
past. The purchasers would not be likely to trouble themselves 
as -to the question of whether or not the property would ulti- 
mately go to the sons or daughters, but would take care that all 
the persons in whom title could in anywise exist should join in 
the conveyance, and that they should be guaranteed against 
claims from those who did not do so. This is what the deed 
shows to.have been done, and it would be entirely contrary to 
settled principles of law as well as most unjust to bona fide pur- 
chasers if the Courts were to allow its plain legal interpretation 
to be'affécted by speculations as to what particular rights existing 
in the various vendors were present to the minds of some or all 
of the parties to the conveyance at the date of its execution. 
The deed states plainly that whatever right or title the vendors 
possess is to go to support the conveyance, and it is a settled 
rule that the meaning of a deed is to be decided by the language 
used interpreted in its natural sense. From this wholesome rule 
‘their Lordships see’ no reason for departing in the present case. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be allowed and that the judgment of the 
Court of Appeal should be set aside, with costs, and the judg- ` 
ment of the Judge of first instance restored. The seapondents 
will pay the costs of this appeal 

Solicitors for appellant—Barrow, Rogers & Nevill. 

Solicitors for Respondent—Burton, Yeates & Hart. 


+ 





PRIVY COUNCIL, 
Present. cost pede Moulton & Parker of Wasan, Sir John 
Edge & Mr, Ameer Ali. 
On appeal from the High Court at Calcutta. 
Bahaiaji pa A apah 


Jharula Das bo abe Fatit, 
Religious Endowment—Shebaitship—Hereditary ofice—Possession—Hindu Law 


-Widow—Mortgage of income from offers by—Sales in execution—Suit to set aside, 


by widow—Dismissal of—Res Judicata—Limitation Act, art. 124—Receipt of 
income, not possession of office—By person not shebait ~Actionable wrong—C. P. C 
old Codes. 244—Swit to set aside a decree not within. 

Where in execution .of a decree upon a mortgage executed by a Hindu widow 
who was the shebait of a temple, the defendant purchased 3% as share of the daily 
sarpi income to which she was entitled in her right as such shebait from the ` 


* 96th May 1914. 
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offerings. to the. temple ‘and was found.to have been in receipt of the same ever 


since though not beinga Brahmin, he could not perform the Pooja which was 
being attended to as heretofore by the widow and a suitto set aside the decree and the 
sale on the ground of fraud brought by the widow was dismissed as barred by s. 244 
C. P. ©. on the death of the widow a fresh suit being instituted by the reversioner 
to recover possession of the income which was dismissed by the High Court both on 
the ground of limitation under art. 124 of the Limitation Act and res judicata by 
reason of the decision in the previous suit by the widow. 


Held that the decision in the suit brought by the widow aid not operate as 
res judicata. 


(2) That it was also not barred by limitation. The suit was not one for posses- 
sion of an hereditary office. The right tO the office did not arise from or depend upon 
the receipt of the share of income although the right to receive the income was 
attached to and dependent upon the possession of the right to the shebaitship. By 
adversely taking and appropriating to his own use a share of the surplus income 
defendant acquired no rights or title to the share of the income and on each 
oceasion upon which he received and wrongfully appropriated a share of the income 
he committed a fresh actionable wrong in respeot of which a suit could be brought 
but it did not constitute him 2 shebait for the time being or affect in any 
way the title to the office. 


S. 244 O. P. O. cannot apply toa suit which in fect is ac to seb aside 
the decree on the ground of fraud. 
Appeal from a Judgment & Decree of the High Court dated 
March 12,1912 varying a Judgment & Decree of the Subordinate 
Judge of Bhagalpur, dated April 3rd 1911. 


The facts of the case are net set forth in their Lord- 
ships’ Judgment. 

“A.M. Dunne and B. Dube for the Appellant. 

G. R. Lowndes for the Respondent. 


A. M. Dumne for the appellant contended that shebait’s 
right to receive offering made to the Deity was not alienable. 
The appellant being a reversioner was not bound by a decree 
obtained against a widow in possession which was not proved 
to have been for debts incurred for legal necessity. 


G. R. Lowndes for the’ respondent contended that the 
possession and receipt of the offerings by the respondent was 
adverse to the rights of the appellant and by art. 124 of the 
Indian Limitation Act of 1908 his suit was barred by limitation. 
The dismissal of the suit brought by the widow in possession was 
binding upon the reversionary heirs of her husband and res 
judicata. He: was precluded from bringing any action in 
respect of the property in question. 
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The judgment of Their Lordships was delivered by 


Sir John Edge,—The appellants here are the heirs and legal 
representatives of one Bhaiaji Thakur, now dead, who was the 
plaintiff in the suit in which this appeal has arisen. / Bhaiaji 
Thakur was a shebait of the ancient temple of Mahadeoji, called 
Singheswar Temple, which is situate in Mawza Gouripur, other- 
wise Singhaswarpur in the District of Bhagalpur. Bhaiaji Thakur: 
became a shebait of the Temple on the death in 1900 of one 
Musammat Grihimoni who was the widow ‘of one Pratipal Thakur. 
Pratipal Thakur had been a shebait of the Temple, and 
until his death had been as such shebait, entitled to receive a 34 
annas share of the daily surplus income from the offerings to, after 
defraying the expenses of the Temple, on his death his widow 
Musammat Grihimoni, succeeded to his shebaitship and according- 
ly became entitled to receive the same share of the daily surplus 
income from the offerings. The right to such 34 annas share 
came to Bhaiaji Thakur on the death of Musammat Grihimoni as 
the next reversionary heir under the Hindu Law to the shebait- 
ship. The shebaits of the Temple are Brahmin Pandas who, as 
shebaits have to ‘perform, or to provide for the performance of, 
the sacred worship or puja of the Diety at the Temple. Jharula 
Das, who is the defendant to the suit and the respondent to this 
appeal, is by caste a Beldar, and as a Beldar, is not competent 
to perform, or to provide for the performance of, the sacred puja 
to the Deity at the Temple, and consequently was incapable of 
acquiring or holding the office of a shebait. 


In 1880, Jharula Das obtained a decree i money on a 
mortgage which had been granted by Musammat Grihimoni. In 
execution of that decree Jharula Das in 1861 caused the 34 annas 
share of Musammat Grihimoni to be put up for sale, and at the 
sale on the 20th November 1891 purchased the share.. Jharula 
Das on the 8th February 1892 obtained a certificate of -sale in 
which the property which he had purchased was described as the 
“Income of the Muth of Sri Singheswarthanji Mahadeo, which 
“ muth is situated in Mouzah Singheswarthan, pergunnah,. Nisan- 
“khipur Khurha, to the extent of 3 annas 6 pies, which belongs , 
“ to the judgment debtor, within the jurisdiction of the Madhe- 
“ pura Sub-registry Office, Bhagalpur Collectorate.” ` ` 


4 ; 
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In Noyember 1892 Musammat Grihimoni and Bhaiaji 
. Thakur brought a suit against Jharula Das to have the sale to 
him of the 20th November 1891 set aside. That suit was by the 
permission of the Court withdrawn by Musammat Grihimoni 
and Bhaiaji Thakur with liberty to. bring a fresh suit on 
the same ‘cause of action. In 1895, Musammat Grihimoni 
brought a fresh suit against Jharula Das to have the sale set 
aside on the ground that the decree and the order for sale had 
-been fraudulently obtained by_Jharula Das. The suit of 1895 was 
dismissed on appeal on the ground that her proper , remedy was 
by an application under Section 244 of the Code of Civil Pro- 
cedure, 1882, to dispute the validity of the sale, and consequently 
that the suit did not lie. Their Lordships fail to understand how 
Section 244 of the Code of Civil Procedure, 1882, could have 
applied to a suit which in effect was brought to set aside the 
decree of 1880, and the order for sale, on the ground that Jharula 
Das had obtained them by fraud. 

Musammat Grihimoni died in 1900, On the 25th be Janey 
1910 Bhaiaji Thakur brought the present suit in the Court of the 
Subordinate Judge of Bhagalpur and claimed possession of certain 
lands mesne profits anda declaration that he was entitled to 
receive the 34 annas Share of the net income from the offerings 
‘to the Temple with other reliefs. In his written statement the 
defendant Jharula Das alleged so far as is now material that 
Bhaiaji Thakur was bound by the decree which dismissed Musam- 
mat Grihimoni’s suit of 1895, and that the decision in that suit 
operated on the principle of res judicata to defeat the claim in 
respect of the 3} annas share, At the trial a defence that the 
suit was barred by. limitation was raised. As to the defence of 
res judicata the Subordinate Judge rightly held that the decision 
in Musammat Grihimoni’s suit of 1895 did not operate as a bar 
to'this suit. On the question of limitation the Subordinate Judge 
found that jharula Das had not purchased the right of Shebait- 
ship, but the Subordinate Judge held that the appropriation by 
Jharula Das of the 34 annas share of the surplus income from 
the offerings to the Temple practically amounted to a disposses- 
sion, and treating Bhaiaji Thakur’s suit, so. for as it ‘related to 
the 3} annas share,-as a suit for the establishment of his right to 
Shebaitship and for recovery of the profits of that office, and 
having found that Musammat Grihimoni had died in 1900, he 
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applied Article 124 of the Second Schedule of the Indian Limit- 
ation Act, 1908, decided that the suit had been brought within _ 
time. On the 3rd April 1911 the Subordinate Judge gave to the 
appellants here, who had been brought on the record as the re- 
presentatives of Bhaiaji Thakur, who had died, a decree for pos- 
session of the land claimed, for possession of the.33 annas share 
of the net income fromthe offerings to the Temple, and for 
mesne profits subsequent to the institution of the suit, From that 
decree of the Subordinate Judge Jharula Das appealed to the 
‘High Court of Judicature at Fort William in Bengal. The 
High Court in the appeal upheld the decision of the Subordinate 
Judge so far as it related to the land claimed and to mesne profits 
in respect of the wrongful possession by Jharula Das of that land 
and to that extent by their decree affirmed the decree of the Sub- 
ordinate Judge. With that part of the decree of the High Court 
this Appeal is not concerned. The learned Judges of the High 
Court considering that Article 124 of the Second Schedule of the 
Indian Limitation Act 1908 applied to the claim in respect of 
the 3} annas share of the surplus daily income from the offerings 
to the Temple, and being of opinion that the 12 years’ period of 
limitation provided by that article began to run in 1892, when 
Jharula Das first began to appropriate to his own use the income 
of the 3} as share, decided that the claim in respect of the 3} as 
share was barred by limitation. They also held that the claim to 
the share was barred by the principle of res judicata, arriving at 
that decision apparently on the view that the dismissal of Musam- 
mat Grihimoni’s suit of 1895 extinguished the claim of the She 
bait to the 34 annas share. Accordingly, the High Court by 
its decree of the 12th March 1912 set aside the decree of the Sub- 
ordinate Judge so far as it related to the claim to the 34 annas 
share and the profits of that share, From that decree of the 
High Court the present appellants have appealed to His Majesty 
in council. The defendant Jharula Das has not appealed. 


On the hearing of this appeal, the contention that the dis- 
missal of Musammat Grihimoni’s suit of 1895 extinguished the 
right of the Shebaits to the 34 annas‘share, and that the claim in 


- respect of that sLare was res judicata was very properly abandon- 


ed; it was untenable. But it was strongly contended on behalf 
of the respondent that the claim-in respect of that share came 
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within Article 124 of the Second Schedule of the Indian Limita- 
tion Act, 1908, and was barred by limitation. It is not necessary 
for their Lordships to consider whether, if that Ariticle applied, 
the 12 years’ period of limitation began to run in 1892 or on the 
death of Musammat Grihimoni in 1900, as they are of opinion 
that Article 124 of the Second Schedule of the Indian Limitation 
Act, 1908, does not apply in this case. Bahaiaji Thakur’s suit 
was not a suit for possession of an hereditary office. The office 
of shebait of the Temple was an hereditary office which could 
not be held by any one who was not a Brahmin Panda. Jharula 
Das was not a Brahmin Panda, he was of an inferior caste, and 
was not competent to hold the office of shebait of the Temple, 


or to provide for thé performance of the duties of that office. The 


appropriation from time to time by Jharula Das of the income 
dérivable from the 34 annasshare did not deprive Musammat Grihi- 
moni, or, after her death Bahaiaji Thakur, of the possession of the 
office of shebait, although that income was receivable by them in 
right of the shebaitship. The right to the office of shebait did not 
arise from, or depend upon, the receipt of a share of the surplus 
daily income from the offcrings to the Temple, although 
the right to receive daily a share of net income from the 
offerings to the temple was attached to and dependent on 
the possession of the right to the shebaitship. Unless the 
shebaits received their share of the daily net income from 
the offerings it does not appear how the ministrations of the 
Temple could be provided for. By adversely taking and appro- 
priating to his own use a share of the surplus daily income from 
the offerings Jharula Das acquired no title and no right to a share 
of that income. On each occasion upon which Jharula Das 
received and wrongfully appropriated to his own usea share of 
the income to which the shebait was entitled Jharula Das com- 
mitted afresh actionable wrong in respect of which a suit could 
be brought against him by the shebait. But it did not constitute 
him the shebait for the time being or affect in any way the title 
to the office. 

The appellants here are entitled to have the decree of the 


High Court so far as it relates to the 34 annas share, and to the . 


costs in the High Court andin the Court of the Subordinate 

Judge varied by setting aside that part of the decree of the High 

Court which relates to the 33 annas share and those costs, and by 
15 . 
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_ giving them a decree for dll the costs in the High Court dnd in the: 


court of the Subordinate Judge, .and a declatation that Bahaiaji 
Thakur was at the date of the suitenititled to the 33 annas sharé. 
of the net daily income of the offerings to the Temple. Their. 


ees of the net will advise His Majesty accordingly, 


The respondént must pay the costs of the appeal, 
Bolicitors for appellants :—Barrow, Rogers & Nevile 


Solicitors for respondent—Z. L, Wilson & Co, 


AN 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Tyabji and Mr. Justice Spencer. 
Marwadi Padmaji Miachand and others .... Appellants.® . 

2. ; 


The Deputy Collector of Adoni ... Respondent. 


_ Land Acquisition Act (Act I of 1894)—Ss. 19, 23.—Burden of Proof—On the 
claimant to prove value insufficient—Reasons not given by Collector— Effect of 
Speculiiwe value by reason of proposed land development—When to be taken into 


-account—Hope that the very lands might be acquired—Prices paid under useless. 


enhancement of value due to hope of rise in the value of lands not acquired other- 
wise—Bases of value to be kept separate. 3 
In land acquisition cases, the ordinary rule is that the burdenis on the claimant 


“to prove that the valuation by the Collector is sufficient but the burden varies 


according to the nature of the enquiry made by the Collector. If no evidence has 
been taken by the Collector and he has given no reasons to support this conclusion the 
burden is very lightly discharged, his mere ipse dixit being of little weight and no 
prima facie eviderice of the correctness of the award. 

Effects which any suggested land development may ptoduce on prices must be 
excluded except to the extent to whichil is shown that such speculations have acta.’ 
ally entered into the market price of the land to bé acquired: as 

Secretary of State for Foreign Affairs v. Char rlesworth Pilling & Co. 1.. 

followed, . 

Where in the hope that the very lands might be dequired, high prices hive 
been paid for them the speculative value so attached is of little assistance in fixing 
the market value. But when it is known that there will bé somé schemeof develop.’ 
ment and it is hoped that the scheme will enhance the value of the lands not ac- 
tually acquired, such enhancement in value must be taken into account. 

The bases on which the value of the lands acquired is calculated are numerous - 
But it is necessary to keep the basis actually adopted clear and not to shift the 


. point of view. 


Appeals from the orders of the District Court of Kaba 
in referred cases Nos. 4, 1; 2, 3 and 10 of 1910 respectively. 


.'* A, Nos. 218, 261, 263 and;264 of 1912. 4 12th March 1914, 
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In-A. 213 of 1912. 
A. Sundaram for Appellant. 
The Government Pleader for Respondent. 
In A. 261 and 263, 264. 


L. A. Govinda Raghava Aiyar and A. Visvanatha Anyar, for 
appelant 


` The Government Pleader for Respondent. 


The Court delivered the following. 

Judgment :—We have been greatly assisted by the learned 
‘District Judge’s careful analysis of all the evidence in the case. 
But there is nothing to show on what basis the calculation of 
the valuation of the lands is based. 


The award of the Deputy Collector does not contain any 
reasons, and in our opinion the remarks of the Calcutta High 
Court in Harish Chunder Neogy v. The Secretary of State for 
India in Cowncill are applicable in this case. They say 
“Now the ordinary rule of onus probandi in these cases 
is that the claimant (who is a plaintiff) must prove that 
the valuation made by the Collector is insufficjent, The 
theory is that the Collector in arriving at his award performs 
administrative and quasi judicial functions. He may take evi- 
‘dence and come toa conclusion on suchevidence. The award under 
section 11 of the Act becomes final, if it is not challenged within 
a definite time before the tribunal of the special Judge, and that 
Judge, therefore fills the position to'some extent of an Appellate 
Court. The burden of proof is thus ordinarily on the claimant 
in the Court of the special Judge, but the burden must vary 
according to the nature of the enquiry made by the Collector. If 
no evidence has been taken by the Collector, and if no reasons 
have been given in his decision to support his conclusion, the 
claimant has a very light burden to discharge. The mere ipse 
dizit of a Collector has very little weight, and is not prima facie 
evidence of the correctness of his award. Instances are not uncom- 
mon where the Collector has not given the grounds on which 
the amount of compensation was determined by him and the 
legal result of his failure to comply with the provisions of 19 (à 
(d) of the Act isto make it incumbent on the Collector to justify 
before the special Judge, an award which is a mere brutum 


—_ 








1, (1907) 11. 0. W. N. 117. 
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fulmen. It seems to us that it is” necessary to’ have some 
affirmative basis for valuing the-land and it is not satisfactory 
to proceed on the ground that the claim put forward is manifestly 
too high and therefore’ to decide that the Deputy Collector’s 
‘award must stand. < 


Oné point of general importance was alluded to at the 
outset with which we think it desirable to deal before we consider 
the evidence of value which is before’ us. It was argued 
that the probability that the Municipatity would acquire .some 
lands near the town of -Adoni was known long before the’ 
notification. This fact is alluded to by the learned District 
judge in paragraph 8 of his judgment and we accept it as 
a finding, This fact however does not alter the necessity for 
our valuing the land at its market value at the date of the 
publication of the declaration under the Land Acquisition Act, 
section 23 (1) first clause, notwithstanding | that the. Market 
value may have been affected by speculations as to land develop- 
ment in the town- Adopting the language of their Lordships of 
‘the Privy Council, speculations as to the effects which any sugges- 
ted development may produce on prices must be excluded except 
to the extent to which it is shown that such speculations had 
actually entered into the market price of the land to be acquired, 
at the date of the declaration. Secretary ry of State for Foreign affairs 
ve Char lésworth Pilling & Co. 1 Where however the specula- 
‘tions are based ona, hope that those lands may. themselves be 


“Tand the. “market price of the land actually acquired i is sought to 
-be deduced, in such cases the speculative value so paid may for 
obvious reasons be of little assistance in arriving at the valuation 
ofthe market, value of the lands acquired, But when it is known 
that there will be some scheme -of development and it is 
hoped that the scheme will enhance the value of the lands not 


_actually acquired, there can be no doubt that such enhancement 
_ in the value of the market rates must be taken into account. 


The bases on which the value of the land acquired is calcu- 
-lated are numerous and it is necessary-to keep the basis actually 


| adopted clear, and not to shift the point of view. Two «bases 
-seem to have been alluded to in the argument. One is-that:of 
> te teat 


1, (1900) 1. L. R. 26 B. at p, 38, 
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the prices fetched by the sale of lands in the same locality at or 


about the time of the declaration. The other basis is that of - 


classifying the lands acquired as building sites or agricultural 
-sites. The latter method of valuation seems to us to be inappro- 
priate to the present case as we have no sure foundation on which 
to. proceed after it’has been determined whether the land ought 
to be classed as building site or not. ; 


- We therefore fall back on the former method of valuation 
the prices paid for similar lands, various documents were produ- 
ced in the Court on behalf of the claimants. We agree with the 
learned judges that for the reason given by him all the documents 
which are passed by Hanchaji in favour of the previous pur- 
chasers are an uncertain guide not necessarily because they are 
fraudulent transactions but because the prices given for the plots 
sold were- affected by many circumstances of too speculative a 
nature to be capable of being adequately weighed in arriving ata 
market value of the land. 


But even assuming that all the documents to which we 
have referred above should be omitted from consideration 
as of too little value or of a value too difficult to be capable of 
being .calculated, still there are some sales which cannot be 
neglected. We refer to the sales evidenced by exhibits Z and L 
and the sales of which evidence was given by the Collector. Out 
of these we consider Exhibits III, IV, and XXI to offer the safest 

“guides that are available and after making all allowances for the 
circumstances referred to by the learned District Judge in para- 
graph 21 of his judgment and which have been relied upon 
‘during arguments before us, we think that the lands in survey 
No. 33/2, 33/1, 38 and 34 should be valued at a somewhat higher 
rate than the rates. paid in the exhibits just-referred to. These 
Survey Nos. are nearer to the town and more accessible. On this 


basis we think that a proper valuation for these survey numbers 


would be at Rs. 450 per acre. 


As regards the other survey numbers, namely, survey Nos. 
"31 and 32, these are less accessible and they cannot be used ag 
building sites until the road is completed which will be an 
expensive process as appears from page 120, line 42 of the 
printed documents. We consider that they should be valued at 
Rs, 300 per acre, ; 


Marwati 
Padmaji 
Maichand 
v: 
Deputy 
Collector 
Adoni. 


410 THE MADRAS LAW JOURNAT RiPORfS. ([Von. xxvit 


Marwati °° These -‘valuatioris do- not’ include the 15 per tent. allowed 

. Matsa . “for compulsory purchasé under the Land Acquisition Act, sec, 23 ; 

‘nor the interest which’ must-be added under section 34 both of 

Dewa ` „whicb will be calculated on the excess awarded under our judge- 
mS ‘ment. ; i i ‘ 


As regaids referred case No. 10 we see no ere increase 
the amount. 7 ss 4 
There is no doubt that the Sees in these cases ‘have been 


-extravagant and we think that these are proper cases for bringing 
section 27(2) of the Land Acquisition Act into play. 


Taking into consideration all the Sircametances, we make 
“the following order as to costs without disturbing the order ‘as to 
costs in the lower Court. Appeal No. 261 of 1912 — 

We order that'the appellant should pay half jeg costs of 
, the Government i in this Court. 

‘Appeals Nos. 262, 263, and 213 of 1912. We think, tind 
on somewhat different footing. These were purchases by the 
claimants themselves i in these cases for consideration somewhat 
‘nearer to their claims and though these purchases may not have 
been such as to afford a basis for valuation we think they should 
be borrie in mind.in awarding costs. There will be no orders as 

-to costs of these appeals each party bearing his ọwn çosts. 

Appeal No. 264 of 1912 will be dismissed with costs. 

The decrees will be satisfied by-the Secretary of State for 
‘India within 3 months.of this date. 





IN THE HIGH-COURT OF JUDICATURE AT MADRAS. 
Present .—-Justice Sankaran Nair & Justice Ayling, 


Suppan Asari.and other. ... Appellants.” ~~ 
a v. ‘ 
Vannia Konar and others. ... Respondents. 
Suppan Asari Caste—Acquisition of rights by—Prescription—Customary right and right by 
Vanmia prescription distinguished—Legal origin presumption of, from long user—Suit to 


Konar. > ` establish right use a path on behalf of a caste—Maintainability of. 
Where a right has been enjoyed time out of mind, a legal originif possible 
will be presumed for such right. If the right claimed is with reference to a defined 
: locality, then it isa customary right. But where the right is claimed on behalf 
. of individuals or bodies politic or corporations then the right i is said to be acquired 
“by prescription. A caste ‘is for this purpose recognised asa corporation ; it is not 
ee ee 


"BA. 1618 of 1912, 19th February 1014 
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necessary that all the members of the caste should have been exercising the right, — 


it is sufficient if the persons who did exercise the right claimed to do so on behalf 


of the caste. The right claiméd in such a case must be distinguished from a publio ` 


right which is vested in the general public and in respect of which a suit cannot be 
maintained in the absence of special damage. 


Held accordingly, where a suit was brought by certain plaintiffs named on 
behalf of themselves and their caste, to establish their right to use a certain pathway 
and it was found that members of the caste had been using it from time out of mind. 


That the caste had acquired a valid right by prescription and the agit as framed ` 


was sustainable. 


Second appeal from the decree of the District Court of 


Tinnevelly in A. S. No 332 of 1911 presented against the decree 


of the Court of the District Munsiff of Tinnevelly in 0. S. No, 
253 of 1910. 


T. R. Ramachandra Aiyar &G. S. Ranachanira'Aiyar fot 


Appellants. 


M. D. Deva Doss & K. 8. Jayaram Aiyar for Respondents. 


The Court delivered tbe following. 


Judgment :—The suit is brought by certain plaintiffs named on` 
behalf of themselves, their caste, the Karnams, and the Villais. The. 


lower courts have found that they have been using the path A.B, 
which runs on the northern side of the Kamatchiamman temple 
in Tinnevelly and leads to the bathing ghat and the temple for 
a long timé and therefore they have acquired a customary right 
to use it. The main objection that is raised in second appeal 
is that a caste cannot acquire a customary right. It is argued 
that every custom must be local and must be alleged to be confined 
to a village or district. According to English law this may be so. 
But the question is when it is found that certain castes have been 
exercising a certain right whether a legal origin ‘cannot be found 
for it. For it is clear law that when a right has been enjoyed 
time out of mind-in this case the origin of the right is not shown 
a legal origin if possible will be presumed. If the right is claimed 
with reference to a defined locality then it is a customary right. 

“But when the right is claimed i:n behalf of individuals or 
bodies politic of corporations, then the right is said to be acquired 
by prescription. A caste is for this purpose recognised as a 
corporation with civil rights. The cases show that properties are 
purchased for the caste and by the caste. Their right to hold 
and manage property has been recognised. Courts: have often 
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given effect to the resolution of the caste asa body as to the 


management of property. Suits have been brought on behalf of 
caste and against caste. All the members of the caste cannot be 
parties to such suits. Certain persons were allowed therefore to 
represent their under §. 30 ofthe Civil Procedure Code. Iri these 
circumstances we do not see why the members of a caste cannot 
acquire a right by long user. It may be true that all the 
members of the caste may not have been exercising the right.. 
but it is sufficient if the persons who exercise . the rights 
claimed to do so on behalf of the caste. In principle there is no. 
difference between such acquisition and the acquisition of a 


right by a joint family or a corporation, We are therefore of 


opinion that on the facts proved in this caséthe castes represented 
by the plaintiffs must be held entitled to‘ the right claimed by, 
them. i 

The next contention is that the suit-is not maintainable as 
the right claimed isa public right. The right that is found is a 
right existing in the castes represented by the plaintiffs and 
certain other castes, It is not aright vested in the general public.. 
The castes as already stated must for this purpose be treated as. 
corporations. “The argument of the appellant’s pleader assumes, 
that for this purpose the exclusive right claimed by a casteis a 
public tight. We disallow this contention also and dismiss the 
second appeal with costs of Respondents Nos. 11 to 14. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
‘Present Mr. Justice Wallis and Mr. Justice Oldfield. 


Devaguptapu Kameswaramma... Appellant* (4th defendant) 
< ; a i 


,  Veddadi Venkatasubba Rao ... Respondent (plaintiff and 
ii and others defendants 1 to 8 and legal 
f representatives of the ist. 
i . defendant ) 


. 0. P. O 258 (old)—Surety for restitution—Execution against—Proviso inserted 
long afier enactment—Interpretation—Value for—Hindu law—Decree against 
father—Not executable against proper ties allotted to the sony after partition. 

2 Having regard to S. 253 of the old Code of Civil Procedure, person who has 
stood ‘surety for restitution in case the decree is reversed can be proceeded against in 
execution and the amount realised from him in the same manner as if he were 
the judgment debtor. 
Br Nance 








P S. A. No. 1667 of 1912, | * 39th April 1914. 
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Such an order though it may be executed against the family properties of the 
surety and his sons when they arein a state of union, cannot be executed against 
the propertiesin the hands of theson alloted to himat a bona fide partition 
taking place after the order but before the attachment. -The analogy of S. 58 New 
Code cannot be used to justify such execution. 


A proviso inserted long after the enactment of a section can afford little 
assistance in interpreting the section. Provisos are so often inserted ex abundanti 
cautela that, even when they are inserted at the time of the enactment their value 
as aids to interpretation is very little. 


Thirumalai v. aaa followed Arunachellam v. Artpachellam 2 
dissented from. 


Second Appeal aes the decree of the Court of the Tempo- 
` rary Subordinate Judge of Rajahmundry in A. S. No. 42 of 1912 
preferred against the decree of the court of the District Munsif 
of Peddapur in O. S. No. 285 of 1908. 


A. Krishnasami Aiyar for Appellant. 


How ble B- N. Sarma for Respondent. 
‘ The Court delivered the following. 


Judgment :—Wallis J—In this case the present 2nd defen- 


dant obtained a decree for maintenance against the 3rd defendant f 
and recovered in execution Rs. 637 which she was allowed to’ 


draw on giving security under S. 253 C. P. C. The surety was the 
1st defendant, the father of the plaintiff. The decree was reversed 
by the High Court, and the Ist defendant as surety was ordered 
to pay the 3rd defendant the money which had been recovered 
from him by the 2nd defendant under the decree. The order 
was made under S- 253 C. P.C. which read with S. 583 C. P. C. 
was applicable to security for the performance of appellate decrees 
according to Thirumalas v. Ramayyar. 1 This decision has been 
questioned before us on thé ground that it is inconsistent with 
the later decision in Arunachellam v. Arunachellam 2 decided 
by the same Judges. In that case the security had been given 
pending an appeal to the Privy Council, and it was necessary to 
invoke the aid of S. 610. C. P. C, to render S. 253 applicable 
to the case. The learned Judges apparently were of opinion 
that it might have been invoked but for the fact that in 1888 a 
special proviso had been introduced into S. 610, that, in so far 
as the order awards costs to the respondents, it may be executed 
against a surety therefor to the extent to which he has rendered 
himself liable in the same manner in whichit may be executed 


1. (3889) I. L. R. 18: M. I. 2. (1891) I. L. R. 156 M. 908, 


16 


Kamegwara- 
amma 


Ve 
Venkata- 
subbalRao. 
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Kameswara- against theappellant. With great respect it appears to- me that what 
oe a we have to look tois the meaning of Ss. 253 and, 610 ‘as originally 
Jone ` enacted in 187 7. The fact that the legislature eleven years later 
“Nn 1888 inserted a proviso in S. 610 only shows the interpretation 
which ‘the framers of: the: amendment were disposed to place 

upon the sections as they then stood. This intetpretation is not’ - 
authoritative, and in. these. circumstances the addition of “the. A 

- proviso is po reasoh for modifying, the opinion which - the Court 

would otherwise have arrived at on the construction: of the, 
original sections. Even where a provisd of this kind‘is introduced 

into a section at the time of enactment, it is often; done ex, gbun- 

danti cautela and it by no means follows that the: operation- of 

the section is affected thereby. In thése circuttistances I. prefér, 

to follow the earlier decision of the learned J udges i in, Thirumalai 

v. Ramayyar! which has been cited with approval in Chettikulam 

v. Venkatachala Reddiar v. Chettikulam Buimdra Vonkiita ičhala 
Reddiar 2 more especially as this interpretation ‘of the sections 

had been adopted in the express provisions of; the present. Code. 

Tam therefore of opinion that the order was nightly made. against 

the Ist defendant. i ro NG 


. This order the aed detendatit éxeciitad agaitist property 
which fell to. the plaintiff at a: partition between himself and” ‘hig 
father, the ist defendant, after the date of the order against. ‘the 
father.. The plaintiff, objected that the properties were ` ‘not 
liable to attachment, and. ọn the rejection of his claim filed” the 
present suit to-establish his right. The defence in the lower’ Court 
was ‘that the partition was‘céllusive and inoperative, ‘but the lower. 
Courts rejected this contention and gave the plaintiff a : 


gonen Eo ae E g oy per 
f . i 


Te Second "Appeal the point has been taken that, even 
supposing the partition to have been good, the present 3rd defen: _ 
dant is none the less entitled to execute the decree against the ` 
plaintiff, to the extent of the joint family property which hak 
come to him, the order being equivalent to a decree which -he 
obtained against the plaintiffs father before the partition. -The 
order under S. 253, may, I think, be considered as equivalent to a. 
pe Ngan the then and it tappears: to be now edi in this 





1 (1889) I. L. R. 48 M.i. 12. (4905) LL. R. a8 M. 877.” 
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court that a suretyship . liability: such as this, is one which 
a Hindu son is under a pious obligation to discharge. 


- I think it is also clear that plaintiff as a Hindu son is liable 
for the debt to the extent-of the- joint family property which came 
_ to his hands at‘partition Ramachandra- Padayachi v. Kondayya 

Chetty’ 1. ‘Fhe only question then: is, is a decree for such a debt 
obtained against the father before partition executable after par- 
tition/against the son and the “joint family’ property alloted to 
him. : In Krishnasami Konan v. ‘Bamasami Ayyar 5 ‘where the 
father had contracted the debti before partiti6n,-'and-a ' suit- had 
been ‘brought and.a decree passed against. him after partion, it 
was held that the’ decree could not be executed against the pro- 
perties which had fallen'to the son on partition, because the princi» 
‘ple. upon which the son cannot object to ancestral property being 
seized in ex&cution for an unsecured personal debt of the father i is, 
that the father underthe Hindu law is entitled to sell on account of 
such debt the whole of the ancestral estate.” This necessarily im- 
plies that at the time the property is attached it remains the 
undivided property- of the fathér and the son. The same view 
has been taken under very similar circumstances by Muller dé 
Krishanaswami Aiyer JJ. in Lakshmana chettiar v. Govindaraju- 
lu Naidu 8 —see also Rathna Naidu v. Aiyanachariar,*. It 
is ‘sought to distinguish these cases.on the ground that the order 
equivalent to a decree was made against the father in this case 
before the date of partition ; but this circumstance does not appear 
to make any difference, as, at the date.of execution, the prop- 
erty now in question had ceased ‘to be joint family property, and 
‘the cases refered to on the other side. Jagabhat Lalubhat v. Bhu- 
kandas Jagjivandas 5 . Deendyal Lal v. Judgeeb Narain Singh § ; 
Suraj Bunst Koer v. Sheo Proshad Singh’ ‘Nanomi Rabudsin 
v. Modhun Mohun 8 and Govind v. Sakharam 9 wereall cases in 
which the property. remained joint and so subject to alienation 
by the father in satisfaction of his debt. Lastly it had been attempt- 
ed to base an argument on S. 53 of the present Code which 
provides, that for the purpose Ss. 50 and 52. property in thé 
aaa aaa SUR mamangan aaa maeka a Aa aana 


1. (1901) I L. R. t My 556. . 2, (1899) I. L. R. 22 M. 519: 
8. (1910)-8 M: L. T: 349. . , 4 (1908) 18 M: L. J. 599. 
5. (1886) I. L:-R. 11 B. 37. 6. (1877) 4. I. A. 247. 


7 (4879) 6. I. A 88. > s 8: (1885) I. L. R.1830. 21. 
oS “9. (1904) I. D. R. 28, B..888: 
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hands of a son which under the Hindu Law is liable forthe pay- 
ment of the debt of his deceased father in the respect of which a 
decree has been passed shall be deemed to be property of the 
deceased father which has come to the hand of his son as his legal 
representative. This stationary fiction however only applies. to the 
case of a deceased father, and we should not be justified in exten- 
ding it to a case where father is still living or in inferring, as has, - 
been suggested, that ‘as the decree could under the section be exe- 
cuted against the property in question if the father was dead, it 
must be a fortiori be executable against the same property when 
the father is alive. The answer is that the’ legislature has not 
made any such provision. In the result-the second appeal fails and 
is dismissed with costs. 


Oldfied J :—I concur. 


ote 
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eT PRIVY COUNCIL. ~ > 2° 

© Prosen! : ~Lords Dunedin and Koukou ai "John “Edge 
ang Mr, Ameer Ali’. 7°” í 

“On Appeal from ie High Court at Calcutta. 


Peter Charles Ernest Paul and another .. Appellants. žo 
s i v. p < f wy r 
William Robson and others -,.. Respondents. ` 


Easemani—Right to light—Infringement of—Test—Actionable Nuisance— 
No right to amount o f light enjoyed —Liumited to quantity required for inhabitancy, 
ör business. 

By the enjoyment of light fora period of twenty years, 2 person does not 
acquire an indefeasible right to the enjoyment of a like amount of light in the 
future ; his right is limited to that quantity of light which is required for the 
ordinary purposes of inhabitancy or business of the tenement; in other words to 
constitute an infringement of the right to light, the obstruction complained of must 
amount to an actionable nuisance. 

Colls v, The Home and Colonial Stores, Ld. (1) approved and followed. 

‘Jolly, v. Kine (2) explained. 

Appeal from a Judgment and Decree. of the High Court, 
dated Aug. 1,1911 on.an appeal from a Judgment and Decree of 
the same in HORRE original jurisdiction, dated March 29, 
1911. i 

The facts of the case are SANGAN set fariti in Their 
Lordships’ Judgment. . 

Upjohn, K. 0. and Hudson, K. c. with them Vernon. foe 
the appellants contended. that. the evidence proved that the 
respondent’ s new buildings caused a -nuisance or illegal obstruc- 
tion to the appellants’ ancient windows. - The appellants’ pre- 
mises. had in consequence been rendered to a. substantial degree 
less fit for the purpose of business or occupation and been 
sensibly. interfered with according to the ordinary notions of 
mankind in point of affording comfort and ‘convenience, The 
question whether sufficient light was. left for the purpose of a 
dwelling house and place of. business was not-the. test to be 
applied in order.to ascertain whether, the -respondents’ building 
constituted an actionable ‘nuisance. - ne ; 

Reference was made to Colls v. The: Hie and. Colonial 
Stores, Lid. 1 and Jolly v. Kine: “2, . 

De Gruyther, K, C. and Dunne appeared; for the respond- 
ents, but were not called on, : 


*"lith May 1914. 
1. (1904) A. ©. 179. . ae 2, (1907). A. 0.1. 
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The Judgment of Their Lordships was delivered -by 

Lord Moulton: The action in which the present appeal is 
brought is an action in which the appellants sued the respondents 
for infringement of certain rights of light possessed’ by them in 
connection with premises known as 7, Esplande, East, Calcutta, 
of which they owned the freehold. The respondents had erected 
a building known as 8, Esplanade, East, Calcutta, lying to the 
east of the appellants’ premises, and so situated that the western 
walls of the respondents’ buildings were parallel to and ata dis- 
tance of 17 feet from the eastern wall of the appellants’ building. 
The ground on which the respondents’ building was erected 
had for more than 20 years previously been occupied by much 
lower buildings, and it is conceded’ that the appellants had acquir-, 7 
ed rights of light thereby for the windows on the east side -of - 
their premises. The new buildings of the respondents greatly 
exceed in height the former buildings upon the site and decreas- 
ed the amount of' light coming to the eastern windows of the 
appellants, and it is in respect of this interference with the access 
of light to their windows that the appellants brought the action. 

The action came on for trial with witnesses before the Hon. 
Mr. Justice Stephen, sitting as a Judge of the High Court of 
Judicature at Fort William in Bengal, in its ordinary civil juris- 
diction, and on the 29th day of March 1911 he ‘gave judgment 
dismissing the action. An appeal was brought from that judg- 
ment to the High Court of Judicature at Fort William in Bengal 
in its appellate jurisdiction, and on the Ist day of August 1911 
judgment was delivered by that Court dismissing the appeal. It 
is from this judgment that the present appeal is brought. 

Both in the Court of First Instance and in the Court -of 


Appeal the facts of the case are dealt with in detail, and clear 


findings are given on all relevant . points of fact. Their 
Lordships can find no material difference between the views 
taken by the two Courts on these points of fact, though the 
expressions used may not be in all cases identical. “Their Lord- 
ships therefore would feel justified in. holding, if it were necessary 
that this is a case of concurrent findings of. fact. But in truth 
the grounds of appeal do not relate to these findings of fact, but 
to the question whether the Courts below have taken the proper 
view of the legal rights of the appellants, and whether accord- 
ingly, the test which they applied as to whether those rights had 
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been infringed was the correct one. This is a pure question of 
law, and it was admitted by counsel for the appellants that it 
practically turns upon the interpretation to be given to the well- 
known decision of the House of Lords in the case of Colls v. 
The Home and Colonial Stores, Limited 1 , when considered in 
connection with the later decision of the House of Lords in 
Jolly v. Kine 2. 


Their Lordships do not consider that it is either necessary 
or profitable to go into the history of the divergent views in 
respect of the nature and extent of rights of light acquired by 
prescription that prevailed in the Courts prior to the decision in 
Colls case. It suffices to say that one stream of authorities 
gave countenance to the view that by the enjoyment of light for 
a period of 20 years, there could be acquired an indefeasible 
right to the enjoyment of a like amount of light in the future. 
The conflicting stream of authorities countenanced the view that 
nothing constituted an infringement of rights of light which did 
not amount to an actionable nuisance, so that the amplitude of 
previous enjoyment was no measure of the rights acquired there- 
by. This conflict of views was fully recognised by the noble 
Lords who took part in the decision of Colls’s case, and there can 
be no doubt that it was their intention to decide between them, 
and to lay down the Jaw in such a manner as to prevent uncer- 
tainty in the future. 


Mr. Justice Stephen takes as expressing the law laid down 
by this decision the following quotation from the opinion of Lord 
Davey in that case. : 

“The owner . . . . of the dominant tenement is entitled to the unin- 
“terrupted access through his ancient windows of a quantity of light the measure 
“of which is what is required for the ordinary purposes of inhabitanoy or business 
“of the tenement according to the ordinary notions of mankind . . . . The 
“single question in these cases is still what it was in the days of Lord Eldon 
‘whether the obstruction complained of is a nuisance.” ? 

And the Court of Appeal although they do not so directly base 
their judgment on the above passage in Lord Davey’s opinion, 
appear to their Lordships to have substantially taken the same 
test. But in their Lordships’ opinion it is not necessary to 
examine minutely the verbal differences between the expressions 
used in the Court of Appeal and by the Judge of First Instance. 


1. (1904) A. ©. 179. 2, (1907) A.C. L 
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They accept in full the finding.in fact of the Judge of First 
Instance, and they are of opinion that he has consistently applied 
to them: the legal test above formulated. The: only question 
therefore is whether | it accurately formulates: the law onsthe 
subject: ‘ 
It is evident on endhas the opinion of Lord- Davey that he 
intended, the passage to be a precise formulation of the. rights of 
a, dominant tenement in-respect of ancient lights, . and his opinion 
was formally accepted by Lord Robertson who also took part in 
the decision. The opinion of the Lord Chancellor i in that case 
is equally clear on the essential points that, the easement acquired 
by ancient lights is not measured by the amount ‘of light enjoyed 
during ‘the period of prescription, and that there is no infringe- 
ment unless that which is done amounts to a nuisance.: It has 
been suggested that a different view is to be found in the-opinions 
of Lord Macnaghten and Lord Lindley, but although there are 
passages in these opinions, which might., if they. stood alone 
indicate that those noble Lords. considered. that to some extent - 
the -amount of light ‘enjoyed in the past might influence the 
rights, acquired for the future, there is no reason to think there 
was any intention on the part of those noble Lords to differ-from 
the conclusions of, their colleagues. It must be taken therefore 
that the House of -Lords adopted -the. formulation of the law. 
given by Lord Davey as above mentioned. ` : 
‘But if any, doubt remained on the point , it ‘is ‘in, their 
Lordships’ opinion ‘set at rest’ “by a consideration’ of the . 
subsequent decision ‘of the House of Lords in the’ case of 
Jolly v. Kine 1, In'that case Mr. Justice Kekewich had found 
as a fact that the obstruction’ amounted to a nuisance; but’ 
a he course of his judgment said that the room affected, 
“still a well-lighted room.” He gave judgment for the 
plaintift On appeal to the court of Appeal there was a divi-. 
sion of opinion among the judgés. Romer, L.J., held that under 
the decision in Colls’s case the finding that it was still a well- 
lighted room was fatal to the plaintiffs’ claim, Vaughan Williams 
and Cozens Hardy L. JJ., held to the- contrary. “On appeal to 
the House of Lords their Lordships were equally divided and 
accordingly the appeal was dismissed. But this division of 
Opinion was not due to. any doubt as to the law to - be applied. 
1. (1907) A. O. 2, 
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The Lord Chancellor gives- his-opinion of the law as laid dowh 
in Colls’s case 1 in the following words:—:- mim an ccosa 
“ The right of the owner:or occupier -of a dominant tenement to’ light is based 
“f upon the principle stated by Lord Hardwicke in 1752, in Piskmongers’ Company 
‘v. East India Company, that he is not to be molested by what would be equiva- 
“Tent to a nuisance. He does not Obtain by his easement a right to all the light 
“he has enjoyed. He obtains a right: to’ so much of it as’ will ‘suffice for the 
“‘ ordinary purposes of inhabitancy or business according to thé ordinary notions of 
“ mankind having regard to the locality and surroundings, - That is the basis on 
“* which the decision of this House proceeded. * 
Lord James of Hereford concurred i in the judgement delivered 


by the Lord Chancellor. sees 
ex These. were. ‘the: _ judgments, a the, two: ae. ‘Lords oh 
were in favour, of dismissing. the appeal, On the other -hand 


Lord., Robertson., was of opinion that the. ee should: be 
allowed and i in his opinion says :— ii Me Pee eer 


E. me Fe a, $ 


3 


i feid 


‘‘ Tadhere, asl did in Colls’s case, to tho definition given by. Lord Davey i in entire 
‘te: “accordance with the judginents of the other noble and learned Lords. - According 
‘to thag definition the quantity of light to’ which right i is acquired in in 20 years is 
‘what is required for the ordinary purposes of inhabifanoy:: of bitsiness of fhe 
u tenement according | to.‘ the ordinary notions of mankind.’ af ne'i. ey 


„~ Lord Atkinson, . who!was. the other member of- the Court, 
was also in favour of allowing the, Appeal; and. i to the 
decision in Colls’s case, he says i— 


“It would appear to me that that dase established the atasi that t there must 

“ be an invasion of the legal right of the owner of the dominant tenement sufficient to 

“amount tò a.nuisance in order to give him a right of action, and-that as long ds 

Me ‘ae receives through the windows ofhis s dwelling-house, .or in the case of a particular 

“room in his dwelling-house,. through, “the windows of ‘that room, an amount of 

“t ight which, to use the words of” "James, L.J., in Kelk v. Pearson is ‘ sufficient 

‘decording ta -the ordinary “notions of mankind for the comfortable use and 

“ enjoyment’ of his dwelling- house, or of the room. in it, as, the, tase may. be, no 

"tt nuisance has as ‘regards him béen created, and no legal wrong has been, inflicted 
“ upon him.” 


- “` 


<: And although he does not expressly “repeat thé” well-known 
passage from Lord Davey’s- opinion in Colls’s . case he. shows by 
the language which he uses that he thoroughly agrees with it, 
and says that to him it appears to be of general application, 


` In the judgment of the | House of Lords in Jolly v. Kine, 2 
there is therefore an authoritative exposition of the decision in 
Colls’s case,! and it is established that the law as formulated by 


——, 


1. (1904) A, O. 179. 2. (1907) A. O. 1. 
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Lord Davey is the law laid down by that decision. It is. 
somewhat remarkable- therefore that counsel for the appellants 
should have sought to treat the decision in Jolly v. Kine las 
throwing some doubt upon the interpretation of the decision in 


Colls’s case,2 operating, if such an expression could be used, to 


weaken it in the direction: of directing that regard should be had 
to the extent of previous enjoyment of light. The only explana- 
tion of such a view is that the appeal was in the end dismissed, 
inasmuch as the House was equally. divided. But this was 
in no way due to any difference of opinion as to the law, but to 
the fact that the Lord Chancellor felt himself . entitled to 
Sega the finding that the room was “still a well- -lighted 


“room” in the sense which those words’ would naturally cohvey 


and to hold them as meaning that it would have been considered 
to be well-lighted “according to the, Standard’ of a crowded 
city.” His Lordship was led to this’ conclusion by passages in 
the evidence and the context of Mr. Justice Kekewich’s judg- 
ment. It was on this ground alone that he was in favour of 
dismissing the appeal, and therefore the actual result in that 
case has no bearing on its effect as an-authoritative explanation 
of the law laid down in Colls’s case 2. 


Their Lordships are therefore of opinion that the learned 
Judge at the trial took the proper test as to whether or not there 
had been an infringement of the rights of the appellants and .. 
that:he applied it correctly to the facts of the case. They are 
therefore of opinion that his judgment was right and that the - 
Court of Appeal was right in affirming’it, and they will humbly 
advise His Majesty that the present appa: should be dismissed : 
with costs. 


Solicitors for Appellants: Westbury, Preston and Slavridt. 
Solicitors for Respondents: Watkins and Hunter, 


1. (1907)A, 0. 1. 2. (1904) A.C. 179.. 
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. PRIVY COUNCIL. 
Present :—-Lords Shaw, Moulton and Mr. Aber Ali. 
On Appeal from the High Court at Calcutta. 


Bijoy Gopal Mukerji and others ... Appellants* 
Y. l 
Girindra Nath Mukerji and others see Respondents. 


Hindu Law—Necessity—Alienation bya Hindu widow—Ijara—Consent of 
reverstoners——Acquiescence on the pari of reversioners—Family settlement. 

Where it appeared that at 'a time when the widow was not in possession though 
she had established her right after a long litigation and there was danger from the 
growth of adverse rightsin actual possessors of the land she had granted an Ijara 
for 60 years in favour of two of,the reversioners and a Dar Tjara some time ‘after in 
favour of the other, the effect of which was that the property was divided up by her 
among the reversioners reserving for herself a small income as maintenance and on 
the death of one of the grantees of the Ijara, his sons continued in enjoyment till 
the death of the widow which took place 11 years after. 

Held, in a suit by them to set aside the ijara asan unauthorised interference 
with their reversionary interest, 

agreeing with the High Court, that the arrangement was dictated by.necossity 
and was binding on the estate. < 

That there was no reason to hold that the settlement by which peace 
for 80 years was brought into the family was an unjust arrangement thrust upon 
a helpless widow by her influential relatives, that the fair inference from their 
conduct was that they believed that the arrangement had been made in good faith 
and under circumstances of necessity. 


It is a feature of the law as.administered by the Board to attach great weight 
to the sanction by expectant reversioners of an alienation of property, by a Hindu 
woman as affording evidence that the -alienation was under circumstances which 
rendered it lawful and valid. 


_ Appeal from a Judgment and ihre Decrees of the High 
Court dated June 4, 1908 reversing a Decree of the Subordinate 
Judge of Nuddia dated Nov. 28, 1898. 


On the death of the widow Tarini the Appellants brought. a 
suit against the heirs of [jaradars and Dar-Ijaradars to have the 
Ijaras and Dar-Ijaras' created by the said widow declared 
inoperative against them in 1897 in the Court of the Subordinate 
Judge of Nuddia. The Subordinate Judge decided in fayour of 
the Appellants, holding that there was no necessity on the part 
of the widow to justify the ‘alienation in question. On appeal to 
the High Court in 1903 it was held that the suit was barred by 
limitation and the appeal dismissed. An appeal was then pre- 


ferred to the Judicial Committee which remitted the appeals to the 
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High Court for further..consideration on.the merits: In 1908, . 
the High Court -delivered its Judgment holding that the Ijara 
was part of a family arrangement intended for the ‘benefit of the 
estate. and which did in fact benefit ‘the. estate; ; that the widow 
and other f persons interested ‘might ‘mutually : a ‘that the pro- 
perty should be managed in a particular way and. that a Court 
of ‘equity: would “hot set asidé Such* an _atrangéméat unléss it 
séřiouslý prejudiced the ` parties to it or theié ` suécessors. ‘The 
plaintiffs’ were “therefore ` held , not, ‘to be entitled to possession 
till ‘the expiry, of the: ‘fall “periods of. ‘60 years. Against: this order. 
of ane High Gourt the. Pinia igs bsa to the Privy Council, ° 


‘Dev Gruyther , K: pe “Gott: him Badi) on behalf of ‘the: 
Appellants ‘contended that: there was’ no: ‘ legal: necessity forthe’. 
execution “of the” ijara which was theřefore nót binding on thé’ 


| (Lord Shaw: You ¢ cannot take necessity in the abstract: 1e 


[Lord “Moulton : “I don’t think it’ means. de, «facto necessity. 
You must, take, the whol celroumatances of the case into account.) 


ak Hindu widow executing ‘an janan in, i- favour of ‘her, 
datighter’ s son, then ‘the-apparént’ reversionary heif, i in which.she- 
transferred to him the management ‘of hër” husband’s © “property” 
but did not sutrender hér widow’s estáte therein‘ ‘could’ not bind 

another “daughter's son born. after the execution, of ihe said”. 


ikrarnama far beyond her lifetime. gee Wie 


[Lord Motilton: “It'is -Absutd on the’ face of the ‘dociiment, 


| She! jal apo to give ‘something which ŝhé had’ not! got 1 


There is no other.reason, which the: Hindu- Law recognises as’ 
binding i the reversioners ‘after the widow’ s death. - : The plaintiffs did, 
not ratify or confirm the said thei iara in respect of any part of the 
lands comprised therein.. Such a family arrangément as forms the. 
basis of the decision, of the High Court was. “not set up: “by. the 
défendants 1 nor raised at the’ hearing of the, case, ; 

“Reférence was made to: Behari Lal v ‘Madho ‘Lait Majic 
Hindu Law, Sec. 604, P. 804. i 


i Sir Robert Finlay, K: c. and Loundes appeared for: the Res: 
pondents,. but were not caled upon.. o Ee. 


sue E 





1 (1892) L-R. 19 4. A, 30. 
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The Judgment of +heir Lordships was delivered by 

Lord Moulton :—The substantial question’ in this Appeal is 
the validity of an Ijara executed on the 7th September 1863, for 
a term of 60 years, by a -Hindu widow named Sayamoni . Debi, 
under circumstances which it will be nécessary to refer to in 


some detail. , ; 

Sayamoni Debi was the widow of Chandra Bhusan Mukerji, 
Her husband died in 1832 without leaving any issue, making her 
his sole heiress. The property consisted chiefly of landed pro- 
perty of considerable value. 


Sayamoni was a Purdanasheen lady and probably not very 
capable of managing a large estate. She appears to have been 
dispossessed of the property by one of her husband’s relatives, 
Baman Das Mukerji, and was compelled, in 1844, to bring a suit 
against him and his two brothers, Gouri Pershad- and Annoda 
Pershad, to recover it. This litigation lasted till 1858, when on 
appeal to his Majesty in Council, the rights of Sayamoni to the 
estate of. her husband were finally established. But although 
this was the case, it is evident that she did not thereupon obtain 
possession of the property. Further difficulties were raised and 
much of the property was threatened with growth of adverse 
rights in the actual possessors of the land, who refused to ‘pay 
rent under the pretext that the title had not béen settled, and 
seeing that, prior to 1858, adverse possession against a widow 
ranked as adverse possession against the reversioners, there can 
be no doubt that the whole estate was in very serious peril. 


While this state of things was still continuing the Ijara now 
in question was executed by the widow. Although at this distance 
of time it is impossible to ascertain with accuracy all that. then 
happened, it is evident that this Ijara was part of a general 
family settlement whereby the widow divided up the family pro- 
perty amongst the various reversioners, reserving to herself only 
a comparatively small annual income which may fairly be looked 
on as representing maintenance. The Ijara itself was granted to 
Annoda Pershad and Saroda Pershad, who was the son of Gouri 
Pershad who had died in the interval. The third brother, Baman 
Das Mukerji, did not directly take any interest under the Ijara, 
but in October 1863 a Dar-Ijara was granted to his son ofa 
portion of the property, and we find also that a large sum due 
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from him on account of mesne profits was remitted by Sayamoni, 


so that it isclear that all branches of the family shared in the 
settlement. 


If the term of the Ijara had been for the life of Sayamoni, 
no question could have arisen such as is now before their 
Lordships. But doubtless from the necessities of the case, in 
order to facilitate the practical settlement of the property so as 
to obtain its full value, the term was made for a fixed period of 
60 years. Inasmuch as the lady was 42 years of age at the date 
when the Ijara was granted, it is evident that all the parties 
realised that the term would extend beyond her lifetime, and 
thus affect the rights of the reversioners whosoever they might 
happen tobe. So far as the persons are concerned who then 
represented the reversion, it is clear that all this was done with 
their consent. They all took large interests under the 
arrangement, and have continued to enjoy them so long as they 
lived. 


One of the parties who principally benefited by the Ijara 
was Annoda Pershad, who was one of the actual lessees under 
the Ijara. He died in 1882, so that Sayamoni (who died in 
1893) survived him 11 years. .The Appellants are four sons of 
Annoda Pershad, and on the death of Sayamoni they became 
entitled directly to share in any family property of which she 
was the life tenant, and they have brought this action to set 
aside the Ijara, on the ground that it was an unauthorised 
interference by the widow with the reversionary interest which 
did not belong to her. The Court below, in a careful and well 
reasoned Judgment, have decided that, on the facts of the case, 
the arrangement of which the Ijara formed part was in truth 
dictated by the necessities of the case, and that the choice of 
the term of 60 years as the term of the Ijara was made for the 
benefit of the estate and did not injure anyone. 


Their Lordships agree with this Judgment. They are of 
opinion that the case depends entirely on the facts, and that it 
raises no new question of law as to the powers of Hindu 
widow to deal with family property in case of necessity with the 
consent of the then present reversioners, and they are, therefore 
of opinion that the appeal fails. 
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Counsel for the Appellants laboured to show that the so- Bijoy Gopal 

called settlement by which peace for 30 years was brought into Make 
the family and, in their Lordships’ opinion, the family property oe Nath 
was in fact saved, was an outrageous and flagrantly unjust ae 
arrangement forced upon a helpless Purdanasheen widow by her 
influential relations in wkose hands she was, and that any 
person either at the time or since must have known from its 
terms that it had been extorted by duress or engineered by fraud. 
Their Lordships are of opinion that Counsel entirely overlooked 
the evidence against this contention which is derived from the 
conduct of his own clients. From the year 1882, when Annoda 
Pershad died to the year 1893 when Sayamoni died, they 
themselves took the benefit of this arrangement which they now 
stigmatise as a gross fraud. It is suggested on their behalf that 
they thus made themselves participants in it solely because it 
was profitable so to do. Their Lordships decline to believe them 
to be as unscrupulous as they desire to be considered. As 
against them it is a fair inference from their conduct that they 
believed that the arrangement had been made in good faith, and 
under such circumstances of necessity as would give it validity 
according to Hindu law, and as it has always been a feature of 
Hindu lawas administered by this Board to attach great 
weight to the sanction by expectant reversioners of an alienation 
of property by a Hindu woman as affording .evidence that the 
alienation was under circumstances which rendered it lawful 
and valid, their Lordships in this case consider that the conduct 
of the Appellants themselves during those years affords evidence 
upon which the Respondents are entitled to rely. 


Their Lordships will therefore humbly advise His Majesty 
that this appeal should be dismissed. The Appellants will pay 
the costs. : 

Solicitors for Appellants: Sanderson, Adkin, Lee and 
Eddis. 

Solicitors for Respondents: T. L. Wilson and Co. 
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“PRIVY COUNCIL. = 
Present :—Lord Shaw, Sir John Edge and Mr. Ameer Ali 


_ . (On Appeal from the Court of the Jawa Commissioner of 
Oudh.) 


Thakur Sheo Natale’ Singh and others ... Agpuianta* 
EE ie i Looe (Plaintiffs) . 
Thakur Bishunath Singh.and another ... Respondents. 


Award—Construction—‘' No right to demand gccounts "Division “of cash’ — 
Claim for share of profits under usufructuary mortgage, excluded—Hquitable set- 
off—Amount made payable under award—Plaintifs’ claim for share of joint income 
—Set off. 


-- Where in an award by which the plaintifis and defendants who were members 
of an undivided family became divided it was stated that the parties had put in 
written statements saying that they had divided the,cash, &c., that they had under. 
stood the accounts among themselves and’that they had no right to demand accotnts 
fiom one another, in a suit by the plaintiffs for their share of the receipts under 
a-certain usufructuary mortgage by some of the defendants previously to the 
award alleging that the award had omitted to deal with them. 

Heid that the term cash clegtly referred to those receipts that in any event the 
stipulation in the award, viz., that “no co-sharer had any right to demand accounts” 
covered the claim and excluded it. 


The arbitrator had found certain sums due to the defendants and had qe: 
clared that they should be paid out of the joint income. Ti 

Held that the defendants were entitled to an.eguitablé, set-off in. respect of the 
said.amounts. against the plaintifts claim for their share of the joint income. 

Appeal from a Judgment and Decree of the Court, of the Judi: 

cial Commissioner, dated July 26, 1907 allowing the respondents’ 
appeal against an order of the Subordinate Judge of Rai Bareili, 
dated June 5,1907 and dismissing the appellants’ suit against them 
for an account and other reliefs. 


_ Thakur Pirthi Singh had three sons all of whom formed a 
joint Hindu family. On thé'death-of their father, they decided to 
separate and appointed Syed Fida Hosain to act as an arbitrator. 
to divide the joint property and settle any disputes arising between 
them, In-1895 the award was made. Soon after Gur Baksh Singh, 
appellant’s father died. Ignoring the award, the appellants, 
brought a suit for an account of the joint property and 4 share in 
certain immovable property and moneys lent’ on mortgage. ` The 
respondents pleaded the finality of the award and further pointed 
out that the appellants received mote than their share in the joint 


‘property. The Subordinate Judge dismissed the appellant’s claim. 





* 8156 October 1913. 
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On appeal thé Judicial Commissioner confirmed the findings of the 
lower Court holding that the award was final by which no right 
_to demand an account from others of the profits enjoyed prior to 
the date of the award in respect of an usufructuary mortgage was 
conferred on any of the brothers, and that a sum of Rs. 5,827-2-1 
on account of appellant’s share in the joint debts should be 
‘regarded as set off against Rs. 5900 which they (respondents) 
were entitled to appropriate to themselves out of the appellant’s 
share of the joint income by virtue of the award. Against these 
findings an appeal was preferred to the Judicial Committee, by 
the Plaintiffs Appellants. 


De Gruyther K.C. and Dube on behalf of the appellants 
urged that the findings of the Court of Appeal were erroneous 
inasmuch as it placed a wrong construction on the award. 
The appellants were entitled to claim the sum which was realised 
before the date of the award. There could be no set-off in the 
present case. Interest ought to have been allowed at the rate of 
12 per cent. per annum as agreed upon by the parties. 


Sir E. Richards K. 0. and Grey on behalf of the respondents 
contended that the award was binding on the appellants. There 
were concurrent findings of both Courts in India that a sum of 
Rs. 5827-2-1 was owing to the appellants as‘their share 
of respondent’s valuations. No interest had been allowed to the 
respondents, on the sum payable to them under the award, 


out of the joint income and therefore it was not equitable 


to allow an interest to the appellants alone. 


The Judgment of Their Lordships was delivered by 


Mr. Ameer Ali: Thisisan Appeal froma Judgment and 
Decree of the Court of the Judicial Commissioner of Oudh, dated 
the 26th of July 1909, and arises out of a suit brought by the 
Plaintiffs-Appellants in the Court of the Subordinate Judge of 
Rae Bareili against the Defendants-Respondents for an account of 
the joint money-lending business and other reliefs. Although a 
number of questions appear to have been discussed in the courts 
in India the only two argued on this appeal depend on the 
construction of certain provisions of an award made on the 5th 
August 1895, which admittedly put an end to the joint status of 
the family, and -on the applicability of the principle of equita- 


Thakur-Sheo 
Narain Singh 


KA 
Thakur: Bisu- 


. nabh Singh. 


“pakur Sheo. 


Narain Singh 


“Thakur Bisu- 
nath Singh. 


130 tin MADRAS LAW JOURNAL REPORTS. [VOL xxvit 


ble set-off to the facts of this case in so faras‘one of the points 
for determination is concerned. 


The Plaintiffs are the sons of one Gur Bakhsh Singh, who 
with his brothers, the Defendants-Respondents, formed a joint 
Hinda family. On his death disputes appear to have arisen bet- 
ween the nephews and uncles which were referred to the arbitra- 
tion of one Syed Fida Husain, who made the award referréd to 
above. . It is a very able document and appears to deal with the 
subjects.of dispute in concise and perspicuous form. After recit- 
ing that “in every way the executants gave the - Arbitrator 
“ complete power for decision, and engage themselves and their 
“representatives to be bound by: whatever decision would -be 
“ passed by him,” the document proceeds to state :— 


“ But on the 81st July 1895 each of the three parties in his statement record - 
‘* ed by me stated that after the execution of the agreement all the three brothers 
“ have divided among themselves all the moveables consisting of cash and kind, 
“ ornaments, clothes, and household goods, and that therefore there is no necessity 
* for filing list thereof or giving any decision thereon ; that the sum of Rs, 8,150 
** on account of deficiency in the price of ornaments and Rs. 2,500 whichis the 
‘* personal money of Thakur Bishunath Singh contributed to the joint business, 
“total Rs. 6,650 is to be paid to him ; that the manner in which this money is to 
“ be paid has‘ to be decided; that they have understood the accounts among 
x themselves and that now no co-sharer has any right to demand accounts from 
‘another; that only the grain kept for home consumption and for dealings with 
“ the tenants, the agricultural implements, cattle, horses, and elephants are still 
“ undivided.” ~ 


The Plaintiffs seek in the present suit for an account of the 
debts and monies realised by the Defendants during their manage- 
ment ofthe joint money-lending business, and in list C attach- 
ed to the Plaint they specify particularly the debts in respect of 
which the claim for account is directed. Theimportant items in 
the list relate to a usufructudry mortgage dated the 16th of June 
1883 executed by one Mohammed Askari in favour of Bishunath 
Singh as representing the joint family. The principal sum 
secured by the mortgage was Rs. 32,000 ; ‘and it was provided 
that.should the mortgagor fail to discharge the principal and 
interest within the period of 14 years,.the term of the mortgage, 
the mortgage debt would become discharged at the end of that 
period by the receipt of the usufruct. Under this covenant the 
first defendant was receiving the- ‘usufruct, of the mortgaged. 
property towards the Jiquidation nof. the. principal and interest, 
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At the time df the award two years were still outstanding in 
respect of this mortgage. l 


There is no reference to the award in the Plaint, but thė 
Defendants contend that under the terms and intent of the Award 
the Plaintiffs are not entitled to the relief they seek. The first 
question for determination, therefore, is whether having regard to 
the declaration contained in the award the plaintiffs are or are not 
precluded from asking for an account of monies realised previous 
to the date of the award. 


The Subordinate Judge dismissed the Plaintiffs’ claim in this 
respect on the ground that in his judgment it was barred by limi- 
tation. The Judicial Commissioners proceeding on the Award, 
have held that it seemed to them sufficiently clear from the provi- 
sions of the document that the arbitrator did not intend to confer 
on any one of the brothers the right to demand from the others an 
account of the profits enjoyed to the date of the Award under 
Mohammed Askari’s usufructuary mortgage. Their Lordships 
think that the conclusion at which the Appellate Court in India 
has arrived is correct. 


The word “cash” in the passage quoted clearly refers in their 
opinion to all monies received by the parties before the statement 
was made to the Arbitrator, and in any event it appears to their 
Lordships that the stipulation in the Award that “now no co- 
sharer has any right to demand accounts from another” covers 
this claim and excludes it. 


The second question relates to a sum of Rs. 5,900 or there- 
abouts regarding which the Defendants claim a set-off against the 
amount decreed in favour of the Plaintiffs on other items. 


The Arbitrator had found that two sums of Rs. 5,650 and 
Rs. 1,000 respectively were payable to the Defendant Bishunath 
and had declared that it should be “ paid out of the joint income.” 
And he added that he would specify later on“ the joint income.” 


Similarly he had found that Rs. 5,150 was payable to Jadu- 
nath. Bishunath and Jadunath, each being liable to the other for 
a certain share of these debts, became entitled to receive from the 
Plaintiffs, the sons of Gur Bakhsh, Rs. 5,900. Defendants con- 
tend that they are entitled to a set-off as regards, this sum against 
the amount decreed to the Plaintiff on account of “the joint 


‘Thakur ‘Sheo 
Narain Singh 


v 
-Thakur Bisu- 
. nath Singh. 


Thakur ‘Sheo 


Narain Singh. 


‘Thakur: Bisu- 
nath Singh. 


Thalagara 
Ramanne 


v. 
Kalagare 
Gangayya. 


182 THE MADRAS LAW JOURNAL REPORTS.  [VOL; XXVII 


income” of the parties. The-Subordinate-Judge refused to give 
effect to the Defendants’ contention, and his view was upheld at 
one stage of the case by the Court of the Judicial Commissioner. 
At asubsequent stage when the case came back to the Appellate 
Court after the remand it had ordered for certain enquiries, the 
learned Judges who heard the Appeal modified ‘the view previously 
expressed, and considered that having regard to the circumstances 
of the case, the Court would ‘be justified in applying the principle 
‘of equitable set-off to the Defendants’ claim. Their Lordships ` 
concur generally with the reasons given by the learned Judges 
for coming to this conclusion. .. 

In the result-their Lordships think that „this Appa should 


‘be dismissed with costs, and they will humbly advise His Ma- 


jesty accordingly. 
Solicitors for appellants Bar row, Rogers £ Neville. 


Solicitors for respondents :—T. L. Wilson & Co. 





wii 
IN THE HIGH COURT:OF JUDICATURE AT MADRAS: 


Present :—Mr. Justice Miller and Mr. Justice Tyabji. ` 


Thalagara Ramanne and others "eae Appellants,* . 
Kalagare Gangayya and others i - Respondents. 


Hindu Law—Widow—Sale by—Major portion of consideration binding—Bona 
fide—Price not unreasonably low—Sale upheld. . 

Where the major portion of the consideration fora sale bya Hindu Widow 
was found to be binding on the estate and it was also found that the sale was bona 
fide and the ptice paid was not unreasonably low. 

Heid, that the sale should be upheld Felaram Roy v. Bagajanand (1) followed. 
Second appeal from the decree of the District Court of 

Kistna at Masulipatamin A. S, No. 222 of 1910 preferred against 

the decree of the Court of the Subordinate Judge of Kistna at 

Ellore in O. S. No. 42 of 1908. 

_ T.V. Sheshagire Aiyar and T. Ramachandra Rao. for 

Appellants. 

- E. Narayana Rao for Respondents. 
The Court delivered the following aN 
Judgment :—The District Judge finds -that out’ of the 

sum of.Rs. 1300 the price paid 'for the property, Rs. 1022 was 





"= S, A, 1429 of w ad 2156 October ‘1918. 
; (1910) 140, W. N. 895. © ` 
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to pay off a debt or debts which the widow was legally justified in 
paying out of the corpus of hisson’s estate, and that as regards 
the balance of Rs. 278, there was no justification for obtain- 
ing that money by sale of the land. The District Judge also 
finds that both sales were bona fide transactions and that the 
prices paid were not unreasonably low. These findings we accept 
but we do not think they justify the decree which the District 
Judge has made. 


The sale Exhibit IV for Rs. 700 is clearly wholly good as 
found by the District Judge and the reversioners have no claim 
to recover the property. The only ground suggested in support 
of the decree is inadequacy of price but the District Judge’s 
finding is that the price was not unreasonable. 


As regards the sale for Rs, 600, the sum of Rs. 322 is 
binding, so to phrase it, on the reversion and Rs, 278 is not bind- 
ing; but the sale was bona fide and the purchaser is, we think, 
entitled to retain the land; 


We accept the view taken of this question in Felaram Roy v. 
Bagalanand Banerjee! and think that the right decree as regards 
the second sale will be one which permits the purchaser to re- 
tain the land; we need not consider the question whether the 
reversioners have a right to recover the sum of Rs. 278 because 
that question was not argued and it was stated by Mr. Seshagiri 
Aiyar if we accept the District Judge’s finding his clients were 
willing to pay that amount to retain the land. 

We leave that question open for further consideration 
should it arise. 

The decree will, therefore, be that the suit be dismissed with 
costs throughout as against defendants Nos. 1-to 14and 17 and 
18 and that if the 15th defendant do not within 3 months pay 
thé amount of Rs. 278 with interest at 6 P. C. per annum from 
the date of the death of the widow, i.e., on 24—-1—00, the plain- 
tiff be at liberty to sell the property covered by” Exhibit III for 
the amount but if the payment is made within 3 months the 
plaintiff's suit will stand dismissed against the 15th and 16th 
defendants also. The 15th defendant will pay his own costs but 
not the plaintiffs. The memorandum of objections is dismissed 
with costs. ; 








1. (1910) 14 C. W. N. 895. 
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IN THE HIGH COURT OF JUDICATURE:AT MADRAS. 
Present:—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Tyabji. 
Venkatasubbaiyar ... Appellant® (Plaintiff). 
2. 
Subbarathinam Aiyar, and others Respondents (Defendants). 

Assignment—Morigage—Voidable on the ground of fraud or undue influence 
Payment by mortgagor after notice from assignor asking not to pay—Validity of — 
Ef fect of decree setting aside assignanent. 

Though a decree setting aside an assignment on the ground that it was brought 
about by fraud or undue influence may have the effect as between the assignor and 
assignee of cancelling it from the date of the assignment itself, it has not the same 
effect as against parties who are-bound to treat the assignment as valid and binding 


till it is actually set aside, 

Accordingly, where the plaintiff (a mortgagee) assigned his rights under tho 
mortgage and gave notice of the assignment to the defendant his debtor but subse- 
quently asked him not to pay to the assignee alleging that his assignment was pro- 
cured by undue influence. Held that so long as the assignment was not set aside, 
the debtor was entitled as well as bound to treat the assignment as valid and any 
payment made by him to the assignee before the date of the decree actually setting 
aside the assignment was binding against the plaintiff. 

Rajah of Ramnad v. Arunachailam Chettiar (1) ; Primbak Bikaji v. Shankar 
Sham Rao (2) foll. Gopalakrishna Iyer v. Gopalakrishna Iyer (8) distinguished. 

Second Appeal against the decree of the. District Court of 
Trichinopoly in Appeal Suit No. 179 of 1910 presented against 
the decree of the Court of the Subordinate. Judge of Trichinopoly 
in Original Suit No. 46 of 1909. | 

S. Srinivasa Iyengar and S. Varadachariar for Appellant. 

C.V Anantha Krishna Iyer and K.R. ar cat fyengar 
for Respondents. 

This Second Appeal came on for hearing on Tuesday 
the fifteenth day of October 1912, before Sundara Aiyar, and 
Sadasiva Aiyar, JJ., who delivered the following. 


Judgment :—Before disposing of this Second Appeal, we 
consider it desirable to have findings on the following questions :— 


(1) Whether before the -receipt of- Exhibit VII by the 1st 
defendant, Doraisawmy Iyengar had agreed to receive payment 
of the amount due on the hypothecation bond from the usufruc-. 
tuary mortgagees under Exhibit VI, whether he had agreed to 
release the Ist defendant and whether he had received any pay- 
ment from the usufructuary mortgagees or from the 1st defendant? 


* B. A. No. 1370 of 1911. ` 20th February 1914. 
1. (1913) 24 M. D. J. 592. 2. (1911) I. L. R. 86 B. 37. 
3 (1909) I. L. R. 88 M. 123. 
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(2) Whether before the receipt of Exhibit VII the'tst 
defendant had entered into any and what contract, agreement or 
undertaking with Doraisawmy Iyengar with reference to the 
hypothecation debt ? - 

and (3) Whether any and what payments were made to 
Doraisawmy Iyengar before the decree in O. S. No. 235 of 1900 
on the file of the Court of the District Munsif of Kulitalai ? 

The findings will be on the evidence on record. 

The finding is to be returned within one month from the 
date of receipt of this order. Time for objections, seven days. 

[In compliance with the order contained in the above Judg- 
ment, the District Judge of Trichinopoly submitted thé findings 
summarised in the opening of the Judgment.] 

Judgment :—Sadasiva Aiyar J:—I accept the facts as 
found by the lower appellate Court. Those facts are :— 

(a) that the lst defendant as mortgagor paid Rs. 230 and 
odd in October 1897 to Doraisawmy Iyengar who has obtained 
the assignment from the plaintiff of plaintiffs rights as first 
mortgagee ; 

(b) that the person who obtained the second usufructuary 
mortgage from the 1st defendant paid at the lst defendant's 
request the balance of Rs. 1,800 and interest, due under the 
plaintiff's mortgage bond to the plaintiff's assignee in March 1898 
after the Ist defendant had got notice in November 1897 from 
the plaintiff that the assignment was obtained by coercion and 
undue influence; | 

(c) that the ist defendant has redeemed his second 
(usufructuary) mortgage by payment of money, including the 
money which the said mortgagee had paid to the plaintiffs 
assignee at the Ist defendant’s request ; 

(d) that the plaintiff has by the decree Exhibit D (passed 
in a suit of 1900) succeeded in having it declared as against the 
plaintiffs assignee Doraisawmy Iyengar that the assignment is 
not binding on the plaintiff ; 

On these facts, it is admitted by the plaintiff (who is the 
appellant in the Second Appeal before us) that he ought to give 
credit (in his claim in this suit for money due under his 
mortgage bond) to the 230 and odd rupees paid by the 
ist defendant after the date of plaintiffs assignment to Dorai- 
sawmy Iyengar and before the date of the notice (Exhibit VII of 
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November 1897,-given by the plaintiff-to the Ist defendant. The 
plaintiff, however contends that, the Ist defendant’s second 
mortgagee’s payment of Rs..1,800 and interest in March 1898 
was made at the Ist deféndant’s risk as it was made after the 
notice of November 1897. ln the first place, this notice (Exhi: 


` bit VII). is worded as if the assignment by the plaintiff to 


Doraisdwmy Iyengar by registered deed was altogether’ a void 
transaction and net a merely voidable transaction: There is no 
trace of an intimation by the plaintiff in Exhibit VII that he 
intended to bring a suit against; Doraisawmy lyéngar to have the 
assignment set aside. On the other hand (as I said before) it 
treats the assignment deed as of no legal effect at all. Now,.the 
Ist defendant would have-had no defence to a suit by Doraisawmy. 
Iyengar on the plaintiff's mortgage deed if that suit had been 
brought before the plaintiff had the assignment set aside by a 
decree obtained in a suit brought by him (plaintiff), (See Trimbak 
Bhikaji v. Shankar .Shamrav 1, Rajah of Ramnad v. Aruna- 
chelam Chettiar 2,and' IV. American Cyclopedia page 62). The 
first defendant, therefore, was entitled, and, in fact, bound to treat 
Doraisawmy Iyengar as the owner of the mortgage right under the 
plaintiff's mortgage bond till the assignment was so set aside by the 
plaintiff (and the plaintiff may or may not choose, to do.so). The 
first defendant was not bound to wait to pay up the money due on 
the mortgage charge binding on his property-to the person owning 


' the legal right in the mortgage till the plaintiff so chose to bring a 


suit and to obtain a decree, divesting the plaintiffs assignee of 
the latter’s rights under the assignment. A decree so obtained 
by the plaintiff against his assignee might have the effect of 
cancelling the assignment from the date of the assignment itself 
as between those two but it cannot be given-that effect as against 


those who were bound to treat.the assignment as valid till it was 


set aside and who made payments accordingly to the assignee in 
order to protect and conserve their own rights and interest. 
The case in Ramamurthi v. Secretary of. State for India 8, 


'* merely decided that -a decree establishing A’s title toa land 


as against B_was binding on B, if A’s title was set up by C as . 
against B even in a suit by B against C. I do not think that that 
case is relevant to the decision of the question now in dispute, 


-a (1918) L L, R. er 37. 2. (1911) 24 M. L. J. 592. 
a ` (1911) 24 M. L. J. 469. 
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namely, whether payments made by a third person who is the-owner 
of a land and who treated the assignee of.a mortgagee over the land 
as the mortgagee entitled to receive the mortgage amount, the 
payments having been made before the assignment was set aside 
by the assignor through the instrumentality of the decision of a 
Court of Justice, whether such payments could be questioned 
by the assignor as payments made to a person who had no 
right to receive such payments. In other words, can the assignor 
ignore such payments and compel the owner of the land to make 
the payments again to him? I think that he cannot do so. It 
may be that the third person after he got notice that the 
assignor was disputing the validity of the assignment might 
have brought an interpleader suit but in the circumstances of the 
present case, I think that the 1st defendant was:not bound to 
bring an interpleader suit as the assignment, on the assignor’s 
own case, was merely voidable and not void. An observation in 
Gopalakrishna Iyer v. Gopalakrishna Iyer 1, (at p. 130) is relied 
on by the appellant’s learned vakil. That observation is that 
“when the fact of-the assignment” by the creditor “or its 
validity and operation is in dispute,” the safest course for 
the debtor is to ask the assignor and the assignee to inter- 
plead and if he pays either of them, “he does so at his 
risk.” I do not think that this observation applies to cases 
where the creditor does not deny the fact of the assignment and 
only pleads that it is voidable by him and where the -third 
person acts as an ordinary and reasonably prudent man would 
do to protect his own interests. The plaintiff was asked by the 1st 
defendant to give security “against the plaintiffs assignees claim 
and the plaintiff refused to do so. The plaintiff might have 
brought a suit at once against his assignee and obtained an 
injunction against the Ist defendant and the Ist defendant’s 
second mortgagee, preventing them making payments to the 
plaintiff's assignee but he did not choose to doso, I therefore 
hold that the payments made to the plaintiff's assignee before 
the plaintiff brought his suit to cancel the assignment deed are 
binding on the plaintiff and I would dismiss the Second Appeal 
with costs. 


Tyabji, J. I agree generally. 


1. (1909) I. L. R. 38 Mad. 128. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Tyabji and Mr. Justice Spencer. 


Krishna Rao alias A. Srinivasa Rao... Appellant 
` — Plaintif * 
v : 
Aiyasami Padayachi A, oe sees Respondent— 
j Defendant - 


Guordian—Alienation by—Recital of necessity—Not suficient evidence o f—: 


Burden of proof-—Mesne profits and interest—Award Gaenang Ih ust bear 
proportion, 

Recitals of necessity contained in deeds executed by guardians anid managers, 
are-not sufficient to establish the facts recited though they are evidence to show 
that the facts recited were present ‘to the minds of the parties at the time of the 
alienation and their absence may render it difficult for the alienee to prove that 
the alienation was supported by necessity. 

But, where in addition to recitals of necessity there were these facts, viz., that 
the guardian who alienated the properties was the natural father of the minor and 
was on affectionate terms with him, that the existence of a portion of the debt was 
admitted by the minor after attaining majority, that there was an expensive liti- 
gation in respect of the minor’s adoption and there were no other funds available to 
meet the costs of the same, that the creditors who were paid off were persons who 
‘had no interest in the present litigation. , 

Held, thatthe judgment of the Lower Court holding that under the circum- 


‘stances the burden was on the ward to show that the alienation was not sup- 


ported by necessity was right and could not be interfered with in second appeal. 
Where an alienation by the guardian is set aside and a deoree given to the 
minor for possession with mesne profits on terms of his paying the amount of the 
consideration found to be binding with interest, the questions as to what should be 
the proper allotment-for mesne profits and what the proper amount of interest 
to be awarded, are matters of discretion but if, where the alienation set aside is a 
usufructuary mortgage and .the court awards interest out of all proportion to the 
mesne profits, the order should be set aside and | the interest made to bear some 


proportion to the mesne profits. 
- In this case, their Lordships allowed for interest the same proportion of the 


mesne profits as the consideration upheld bore to the whole. 

Second Appeals from the decrees of the Court of the Subor- 
dinate Judge of Kumbakonum in A. S. Nos. 161 and 163 
of. 1910 and ‘A. S. Nos. 162 and 164 of 1910, preferred 
against the decrees: of the Court of the District Munsif of Kum- 


-bakonum in O. S. No. 382 of 1908 and O. S. No. 394 of 1908. 


E. Srinivasa Atyangar and K. V, Krishnaswami Ay yar 
for Appellant. 

T. R. Ramachandra Aiyar and T, R. Krishnaswami Ain 
for Respondent. 





S, A. Nos. 2494 and 2495 of 1919. - ~ *8rd April 1914. 
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The Court delivered the following 


Judgment :—This appeal arises out of an unfortunate litiga- _ 


tion. The matter has been before the Courts now four times and 
this is the fifth time that the questions have been‘ considered 
judicially, and yet the questions in themselves are neither abstruse 
nor of unusual difficulty. They are whether two documents 
Exhibits I and VI ate binding on the plaintiff. ` These documents 
were executed by the guardian of the plaintiff when he was a 
minor. He has now attained majority. His guardian is dead. 
The guardian was the plaintiffs natural father and had been 
appointed the testamentary guardian of the plaintiff by his 
adoptive father. That he was an affectionate father and guardian 
to the plaintiff is stated by the learned Judge and has not been 
denied before us. 

Exhibits I and VI purport to have been executed for a total 
consideration of Rs. 1,575 each. The Munsif in the first instance 
found that they were valid to the extent of Rs. 1,000°and Rs. 500 
respectivley. On appeal the Subordinate Judge upheld the 
validity of both in toto. In Second Appeal No. 1731 of 1910, the 
High Gourt remanded the suit for being’ retried in the light of 
their observations. On remand the Subordinate Judge in the 
judgment under appeal held that they were valid to the extent of 
Rs. 1,286 and Rs. 1,000 respectively. 

The question as to whether or not this finding-is correct, 
being one of fact it cannot be reconsidered by us unless it is 
shown the finding was contrary to law. It is contended for the 
appellant that the finding was arrived at without there being any 
evidence to support it and must, therefore be set aside. 


The argument for the appellant was that the only wan 
referred to by the learned Subordinate Judge for the finding that 
the debts were binding on the minor consisted of recitals in docu- 
‘ments to the effect that the debts were for purposes binding 
upon the minor and that such recitals are not by themselves 
any evidence of the truth. of the statements contained therein. 
For this proposition Makundi v, Sarabsukh li was cited to 
us. There it is stated that such a recital in itself is no evidence 
of necessity as was held by the Privy Council in Rajlukht 
Debia v. Gokul Chandra Chowdhry 2+ The decision of the 
Privy Council does not perhaps go to the extent mentioned 

1. (1884) L L. R. 6 A. 417. a. (1869) 3 Bengal L. R. P.O. 57. 
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in Makundi v. Sarabsukh 1 . The gist of the Privy Council deci- 
sion so far as now relevant, may ‘be gathered from the following 
portions. of the. judgment’ in Rajlakha Debia v. Gokul’ Chandra 
Chowdhry:2 (at page 60). “Their Lordships say: “ Then, upon 
grounds are we to ‘treat this transaction as valid’? The 
statement upon the face of the deed is, that the property was 
sold in order.'to liquidate the husband’s debts.” Then’ their 
Lordships set out the recitals and then state. “ Therefore there 
is a clear allegation that the transaction was entered into for the 
purpose of defraying the debts of the husband, including a 
particular debt, secured by: an instalment bond, and an agreement 
made in Court, and under the threat of an immediate execution 
against the Zamindaries, though the: deed goes on to say that 
it was executed for the further purpose of performing “the Sradh 
etc., of our husband, at Gaya”: It is not easy to see why, if the 
case so stated were true, there should -have .been any difficulty 
in giving far more satisfactory evidence of it than has been given 
in this suit. There is the reference to an agreement in Court, 
there is the reference to a threat of execution and to the 


instalment bond. which constituted the debt, at least of 
‘Narayan Das. These things, if- they had any real existence, 


were presumably capable, of being proved. . But what-has been 
the course of the litigation ? The burden’ of proof was unques- 
tionably on the party seeking to support the transaction, that is 
the present respondent. But it is an admitted fact, that in 
the Court of first instance he gave no evidence in’ support of 
the transaction -except the deed itself. In that. state of things 
the Principal Sudder Ameen very properly ‘decided the issue 
against him.” In the result their Lordships held that the ` 
Court of ‘first instance was right: in holding that the sale 
‘by the widows could not be upheld as valid and that the High 
Court: should at the utmost have remanded the case for full con- 
sideration and should not have reversed the decision of the 
first court. Then we have the case of Sunkar Lall v.. Juddoobuns 
Suhaye 3 The: decision was that there was no necessity -for 
a declaratory decree - to the effect that the bond was not 
given,. as recited in it, for money borrowed by the widow 
for ‘the performance of the -husband’s shradh and ` the 


dle (1884) TAL. R. 6 A. n . < 2. (1869). 8 Bengal L. R. P:C. 57.. 
; = 8: ` (1868) 9. W. R. 285. D kh ii 
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grounds of the decision were that it is admitted. by- the vakil-for 


the plaintiff that if the/bond had not contained any such state- 


ment, a suit could not have been’ maintained for declaration’ that 
the money was borrowed for the putposes of the widow, and not 
for any purposes binding upon the’ husband’s estate or upon the 
heirs of the husband ; and itis also admitted in like manner that 
the recital in the bond that the “money was’ borrowed 
for the husband’s, shradh would be no evidence of ‘the ‘fact 
in a suit against the heirs of the husband, or in’ a suit to, chargé 
‘the estate: In point 'of law, therefore, the recital sought to be 


„set aside makes no difference as regards the estate of the husband’ 
or as regards the evidence which would be necessary to prove the ° 


fact in a Suit against the heirs’. We' think, ‘However: that the 


“ law-relating to the admissibility and the effect of recitals is most 


accurately .stated- in Stkherchund v. Duiputiy- Singh iù the 
following words: “The ‘learned Advocate-General’ has presséd 
on us that a.recital in’ a deed would* be conclusive’ or ‘at least 
satisfactory evidence of a necessity for contracting a débt binding 
ona minor or a member of.a joint family. .I- am’ prépared to 
admit that such a recital is some evidence that the fact’ recited 
was present to the minds of the parties to'the ‘transaction ; and 
further, that the absence of any’ such recital in ‘a deèd would, 
probably, make it more difficult for the party on, whom the bur- 
den of -proof lay to establish the existence of a legal necessity. 


But I cannot accept a mere recital in a deed as evidence Sufficient .. 


to establish the fact so recited.” We shall proceed on the basis 
that the recitals relied upon by the learned’ Judge in this case are 
not sufficient to prove the necessity for the debts ‘which are the 
subject-matter of the.suit;-that there was evidence only of the 
fact recited having been present to the minds of the parties to the 
transaction. = - oust 


The learned pleader for the appellant in these circumstances 
pressed upon us that there’is no proof of two facts ‘which ‘must 
necessarily be made out before they can be held to. be’ binding 
against the minor. First that there was some liability to be dis- 
charged at the dates of Exhibits I and VI, and secondly that the 
liability could not be discharged except by borrowing. `` E 


Some statements made by the learned Subordinate Judge in | 


` considering the evidence with reference to these debts may not be 








1. (1879) I. L. R.-5 O. 863 at pp. 874 & 875. 
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quite accurate. But we consider that, taking the whole judgment, 
he proceeded on the basis that there were. cetain facts which 
éntitled’him’ to consider that the defendants had made out a` 
prima facie case that these debts were as a matter of fact incur- 
red bona fide for purposes which would make them binding on the 
minor; so that in the absence of some more definite evidence 
on the part of the plaintiff the learned Judge was not prepared to 
hold that the debts were not so binding. The,circumstances may - 
be shortly stated as follows:— 9 

First that the guardian was the natural father of the plaintiff 


‘and that he was an affectionate father : 


Second that there is one transaction, to which I shall refer 
more fully and which points to the fact that the plaintiff himself 
considered a good portion of the debt for discharging which 
Exhibit VI was entered into as having been a binding debt ‘upon 


` himself, That circumstance is evidenced by Exhibits XII and: IX. 


We must refer to the facts’in some detail for the purpose of 
making this clear. 

Exhibit VI is, as we have already-said, for the total amount 
of Rs. 1575. This amount was made up of various items one of 
which was Rs 500: borrowed for the purpose of discharging 
Exhibit VII. Exhibit VII was a usufructuary mortgage the total 
consideration for which was Rs. 1500, It is proved that the plain- 
tiffafter attaining majority proceeded on the basis that Exhibit VII 
was binding upon him. That is proved by the fact that by Exhi- 
bit IX he borrowed money for the purpose of paying off Rs. 1000 
out of the total consideration due on Exhibit VII. Itis true 
that the plaintiff tried to explain away the circumstances in which 
Exhibits IK and XII were executed, but on page 16 paragraph 3 
of the judgment under appeal the learned Judge clearly intimates 
that he does not accept the plaintiffs explanation of the circum- 
stances referred to in Exhibits XII and IX. 

The third fact which has been relied upon for showing that 


‘the burden of proof may be considered to have shifted from the 


‘defendants to the plaintiff is that véry soon after the plaintiff had 
been adopted a suit No. 15 of 1896 was instituted for the purpose 
of establishing his adoption, that that litigation was. expensive 
and there were no funds available for carrying on that litigation _ 
and it may well be that the plaintiffs natural father and guardian 
borrowed certain sums for the purposes of that very necessary suit, 
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Fourthly there is the circumstance that many of the debts 
which were paid off by the consideration borrowed under Exhibits I 
and VI were originally created in favour of creditors who have no 
interest in the present litigation. One such creditor who has 
figured very prominently in the present suit is Vyasachari the 7th 
witness for the defence. His debts have been paid off, and the 


learned Judge disbelieves his evidence and indicates that- 


Vyasachari was a witness hostile to the defence. His own evidence 
in chief consists of more or less formal evidence. He had 
necessarily to be summoned by the defence for the production 
of the deeds relied upon by-the defendants for showing that 
Exhibits I and VI were executed for purposes binding upon the 
minor. It is true that Vyasachari says that no enquiries were 
made before the sums were advanced for the payment off of 
which Exhibits I and VI were partly executed and it must be 
accepted on the evidence that it has not‘ been proved that any 
such bona fide enquiries were made as would make the bonds 
binding upon the plaintiff. irrespective of ‘their being supported 
by a valid consideration which would affect the estate. But the 
Judge was entitled to consider that Vyasachari being the person 
who was the original creditor and the recitals being proof of the 
fact that the matters recited, -were present to his mind, that 
it was unlikely that he advanced moneys on an unstable 
foundation. 

All these circumstances ‘alah together seem to-us to be 
sufficient for shifting the burden of proof in regard to the question 
of the nature with which the courts below were concerned, espe- 
cially in view of the fact that the onus on the défence in cases of 
this kind is not always and necessarily very heavy, This appears 
from Sikher Chund v. Dulputty Singh 1. “The reason why the 
onus was thus generally thrown upon the purchaser is explained 
in Hanooman Pershad Panday’s case 2-to be based upon this 
principle that the circumstances under which. the sale took place, 
and which made it-necessary must be presumed to be rather 
within the knowledge of the purchaser than of the minor, 
who was often quite a child at the time of the transaction; 
and the same reason was given by the Court: in Syud. Looti 
Hoossein’s case ® “as the sale was made during the 

1. (1879) I. L. B.5 C. 868 atpage’879. 2. (1856) 6 Moo, I, A, 398 at 428, 
3.. (1875) 28 W. R. 424, 
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minority of the plaintiff at a time when he could kiiow gotia 
of the circumstances of the case, it was obligatory on the defend- 
ants to prove, that when the original loan was taken from the 
widow, it was taken for the benefit of the ,infants’’, This rule, 


however, is not always applicable; See Oomed Rai v. Heera Lal 1 
referred toby the Privy Council in Hanoomai Pershad Panday’s 


‘case 2. Their Lordships there expressly say, that the question on 


whom the onus of proof lies in suits brought by an infant to recover 
property improperly sold or mortgaged,—‘is one which is not 
capable of a general- or inflexible answer. “The presumption 


_ ptoper to be made,- will vary with’ circumstances; and must: be 


regulated by, and depéndent, on them”. When the nature of the 
presurnption ‘is, therefore, to be considered‘ and especially when 
the provision of S. 114 of the Indian Evidence Act is made to 
bear upon this presumption, and when the circumstances to which 
we have above alluded are considered, it seems to us that it would ` 
be a bold step for us to take, sitting in second appeal, to hold-that 
the learned Judge was wrong in holding that the debts were bind- 
ing upon the minor to the extent he has. held. We might’ 
illustrate our meaning by a refererice to a case decided by the 
Privy Council and reported in- Sardar Kirpal ‘Singh v. Sardar 
Balwant Singh 3.- Their Lordships were in that case dealing 
with the question whether the plaintiffs could set, aside a sale by- 
their father on the ground that the sale was for immoral: debts, 
Their Lordships there stated: as it has been frequently -held, that 


the burden of proving immorality is onthe sons; but they. refer -. 
to the fact that there was general evidence of the father being 
‘recklessly extravagant and speak of that fact as having “an 


important bearing on the. question-of necessity”. The question 


` whether the onus has been shifted is in any particular case of 
' course a question of fact. In thecase now before us we are of 
' opinion that there were sufficient materials on which the Judge 


` - might have asked the plaintiff to give evidence of such facts 


“as would show that the general inference that might fairly be 


made.from the circumstances to which we have referred : ought 
not to be drawn in this case and that the debts should be held 


‘to have been borrowed to his detriment by his guardian and natural 
father. ` Under these circumstarices we see no reason to interfere 








“1, 6S.DAR. a P. 218. 2. (1856) 6 Moo I. A. 428, 
. (1912) BAM. L, J 818 - 
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with the main decision in Second Appeal and S. A. No. Ki af 
1912 will be dismissed with costs. 


It has been contended, hoped in regard to one matter 
that the decree of the lower Court must be-modified. The plain- 
tiff has under that decree been awarded mesne profits but on the 
other hand has been required to give interest on Rs. 1,000 in 
regard to Exhibit VI and Rs. 1286 in regard to Exhibit Iat the 
rate of 12 per cent. The question as towhat was the proper 
allowance for mesne profits and as to the proper amount of interest 
to be allowed are no doubt, matters of discretion and we should 
be slow to interfere in matters of that kind. But we think‘ in 
the present case that the learned vakil for the respondents has 
rightly conceded that the decision could not be allowed to stand. 
For mesne profits and interest in the present case must neces- 
sarily be taken as having a certain relationship to each other, 
Exhibits I and VI being usufructuary mortgages it must be taken 
that the usufruct of the lands, in other words the mesne profits, 
represented the equivalent of the interest on the. amounts 
borrowed under Exhibits I and VI respectively. Therefore it 
would have been proper to proceed on the basis that such an 
amount of interest payable by the plaintiff should have the same 
proportion to the mesne profits recoverable by him as the amount 
of the debt declared binding upon him bears to- the amount 
declared to be invalid. In other words the defendant will have 
a set off of 1286/1575 of the mesne profits of the lands referred 
toin Exhibit I and 1000/1575 of the mesne profits -of the 
lands referred to in Exhibit VI. With this alteration second 
Appeal No. 2494 of 1912 will be dismissed with costs. 


With reference to S. A. No. 2495 of 1912 our attention has 
been drawn to the fact that a portion of the consideration for 
Exhibit I consists of items that ought not to be allowed. Exhibit I 
was executed on the 13th June 1906. Its consideration purports to 
have been borrowed for the-payment off of Exhibits II, IV, IVA, 
and V, a sum Rs. 59 borrowed on a promissory note and stamp 
and registration fees amounting to Rs. 25. But the learned Judge 
has accepted only that portion of the consideration for Exhibit I 
which was for payment off of Exhibits II, IVA. and V. A portion 
of the consideration for Exhibit II was borrowed for the purpose 
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of payment off'of Exhibits III. A,and III. F both of which were 
promissory notes. It is contended that the consideration for, 
Exhibit II. A, namely, Rs. 175 was a debt which was barred and 
which should not have been paid off out of the sums borrowed 
under Exhibit II, We are not prepared to say that the learned 
Judge was wrong in holding that Exhibit I was valid to the 
extent that Exhibit II had to’ be paid off under Exhibit I by 
season of the fact that it was not for him to enquire with too great 
a‘sccutiny into every item which may have made up the consider- 
ation for Exhibit II, ‘The real question for the learned Judge 


| was whether Exhibit I was binding and if a great portion of the 


consideration for Exhibit I was satisfactorily proved, we are not 
prepared to say that he may not proceed on the basis that other, 
portions of the debts recited in Exhibit I were genuine unless 
there is something clearly showing that they were not genuine. 
Each case must be considered with reference to all the facts and 
when a document executed in 1906 has to be scrutinized in a- 
suit instituted in 1908 with reference to transactions’ of 1898, it 
may be a more satisfactory basis to proceed on the general pro- 
babilities of the case and’all the circumstances than on the basis 
that strict proof must be adduced by the defence with reference 
‘to every rupee making up the consideration for the debt claimed. 


“The decree in this case will be modified with reference -to 


| the.mesne-profits and interest; ` 


“We have omitted to. TK to II] F and IV A. IIL.F isa- 
promissory note to Srinivasachari for Rs. 176-9-0. It purports 
to have been executed for the purpose of paying of some Kist and 
it is found that the Kist was as a matter of fact paid out of funds 


- ‘in the Court, It also purports to be borrowed for the educational 


expenses of the plaintiff. Exhibit IV A is executed in favour of 
one‘ Saminadha Aiyar and purports to be for discharging the debts 
due to Vyasachari’s bond for ‘the payment of Kist and the remarks 
that we have made as regards Eou Mi happy to Dini III F 


and IV-A. 


Second Appeal No. 2495 of 1912 will da be dismissed with 
costs;:but the order as regards mesne profits: will be varied as 


stated i in S.A. No 2494 of 1912, 
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The time for redemption will -be extended by one month 
from the reopening of the District Munsif’s Court, Kumbakonum 
after the vacation. 


In conclusion we must refer to the careful tabular statement 
prepared by the learned junior Vakil, appearing for the appellant 
which has greatly facilitated the disposal of the appeal. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Sadasiva Iyer and Mr. Justice Tyabji. | 


Malli Reddi and another .. Appellants » 
v. ` (Plaintiffs) 
Peddakka and others ... Respondents 


(Defendants 1 and 
2 and4 to?) > 


Eprarte order excusing delay—Limitation Act, S. 5—Liability to be objected at 
the hearing by the other side. 


An order excusing delay under S. 5 of the Limitation Act passed ex parte with. 
out notice to the other side oan be objected to by the latter at the hearing. 


Quaere if an ex parle order setting aside an abatement also would not stand on 
the same footing. 

Second Appeal from the decree of the District Court of 
Cuddapah in Appeal Suit No. 121 of 1911 preferred against the 
decree of the Court of the District ‘Munsif of Gooty in O. S. No. 
167 of 1910. o 


J.C. Adam for Appellants. 
T. V. Muthukrishna Aiyar for Respondents. 


t 
t 


The Court delivered the following 


Judgment :—Sadasiva Aiyar J. Following Venkatrayudu 
v. Nagadu 1 Krishna Bhatta v. Subraya 2 Sarat Chandar Bose 
v. Saraswati Debi 3 and the very recent case, A. A. O. No. 71 of 
1911 on the file of the High Court, Madras, decided by Ayling 
and Napier JJ., two days ago and also the uniform practice of this 
court on this particular question of the effect ofan order of a court 
admitting an appeal (excusing the delay in its filing without 
_ giving notice to the other side), I hold that the District Judge 





* S, A. 1489 of 1912. 17th July 1914. 
1. (1886) I. L. R. 9 M. 450. 2. (1897) I. L. R. 21 M. 228, 
3. (1907) I. D, R, 84. C. 216 at 221, . 
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had jurisdiction to consider, at the final hearing of. the appeal 
after notice, the question whether the délay in ‘the filing of the 
appealhad been adequately explained notwithstanding the ev 
parte order of his predecessor excusing, the delay and admitting 
the appeal. toe 


This being the only point argued in this second e, and 
it being decided against the appellant as above, the second 
appeal i is dismissed with costs. : 


Ty yabji, J :—The decisions véforeed to by my learned brother 


l (Venkatrayudu v. Nagadu 1, Krishna Bhatta v. Subraya 2, 


Sarat Chandar Bose v. Saraswati Debis and A. A.O. No. 71 
of 1911 on the file of the High Court, Madras, recently decided 
by Ayling and Napier JJ.) and also, in so far as the circumstances 
of the present caseare concerned, the case reported in Jhotee 
Sahoo v. Omesh Chander ‘Sircar,t lay down in express terms 
that “an order made ex parte under S. 5 of the Limitation 
Act (Act ‘EX of 1871) may on proper cause shown be set 
aside by the Court’ which’ made it.” These decisions leave 
no room for the expression of any opinion on my part 
on the question involved. „The decision in Appeals. Nos, 
128 and 210 of 1911. on the. file of this Court in which Mr. 
Justice Miller and 1 took part, ‘supports the same view. Second 
‘Appeal No. 1045 of 1907 decided by Justice Ayling and me) was 
not cited tous in this appeal; nor were the decisions above referred 
to cited to us in second Appeal No. 1045 of-1907, It is ‘therefore 


- unnecessary for me to express any opinion on the point whether 


Second Appeal No. 1045 of 1907 should also have been governed — 
by the same decisions or whether it was open to us to deal with 
‘the particular question then involved į as res integra. _ 


For these reasons I agree that this appeal. should be-dismiss- 
ed with costs. 


3 


1. (1886) I. L. R. 9 M. 450 - 2, (1897) I. L. R. 21 M. 228. 
3. (1907) I L, R; 840. 91606221... 4. (1879) LL R50. 1. o 
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. PRIVY COUNCIL. 
Present :—-Lords Moulton and Parker of Waddington, Sir 
John Edge and Mr. Ameer Ali. 
On Appeal from the High Court at Allahabad. 


Musammat Hiran Bibi and others ... Appellants*® 
2. 
Musammat Sohan Bibi : ... Respondent 


Hindu Law—Compromise—Family settlement—Alienation by a limited owner, 

The widow of a Hindu “A” under the power to adopt given to her by 
her husband, adopted ‘‘B” but remained in possession of the property of 
her husband and being predeceased by “B” was succeeded on her death by the widow 
of “B,” whereupon one of the daughters of “A” brought a suit for her share 
of the property belonging to her father questioning the adoption of B 
and a compromise was arrived’ at. When in a subsequent suit the 
daughter of ‘‘B” challenged the aforesaid compromise, on the ground that B's 
widow, her own mother had no power to come to any compromise as it amounted 
to an alienation. ` 


Held that thecompromise was in no sense of the word an alienation 
but a family settlement in which each party took a share of the family property 


by virtue of the independent title which was to that extent and by way of 


compromise admitted by the other parties and therefore binding on them. 
Lala Khunni Lal v. Kunwar Gobind ‘Krishna Narain (1) approved. 

Appeal heard ex parte ‘from a Judgment and Decree of the 
High Court, dated, April 6, 1911 partly affirming and partly 
reversing a Judgment and Decree`wf the District Judge of 
Benares, dated July 26, 1909. . : 


One Babu Harish Chandra gave his wife Manki Bahu 
power to adopt a boy which she did by adopting one Parsotam 
Das on the understanding that during her lifetime she was to 
remain absolute owner of the family property. Parsotam pre- 
deceased Manki Bahu on whose decease Bindeshri Bahu 
widow of Parsotam came’ into possession of the family estate. 
One of the daughters of Harish Chundra and Manki Bahu, 
Puno Bibi, brought a suit for the recovery of her share of the 
estate calling into question the adoption of Parsotam. A com- 
promise was arrived at by which various claimants got their 
respective shares. Later Sohan Bibi, the daughter of Parsotam 
and Bindeshri Bahu, brought a suit against her own mother, and 
others who had received shares under the compromise on which the 
decree of the Court was passed, alleging that her mother had no 
power to come to any compromise which resulted in out and out 
alienation of the family property and that at the very best it could 





* 24th April 1914 1. (1911) L.R. 88 I. A. 87. 
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not bind the reversioners, The District Judge of Benares 


‘decided upholding the compromise but on appeal to the 


High Court, the findings of the lower Court were reversed. 

Appeal was then preferred to His Majesty in Council. 

De Gruyther, K. C. with him Dube for the appellants argued 
that the compromise was fair, just and reasonable and therefore 
binding on the respondent. , 

This was a case of family arrangement and was covered 


by Lala Khunni Lal v. Kunwar Gobind Krishna Narain 1 


and had nothing whatever to do with the -question of alienation 
by a limited owner without legal -necessity. 

The Respondent did not appear. 

The judgment of their Lordships was delivered by 

Lord Moulton.—In-this case their Lordships are of opinion 
that the facts, bring it within the decision of Lala Khunni Lal v. 
Kunwar Gobind Krishna Narain1 in other words, that the 
compromise in question is in no sense of the word an alienation 
by a limited owner of the family property, but a family settle- 
ment in which each party takes a share of the family property 


by virtue of the independent title which is, to that extent, and 


by way of compromise, admitted by the other parties. 
Their Lordships will accordingly humbly advise His Majesty 
that this appeal should be allowed, that the decree of the High 
Court should be set aside, that the decree of the District Judge 
should be restored, and that the appellants should have their 
costs of this appeal and the costs of the suit in both Courts. 
Solicitors for appellants :—Barrow, Rogers & Neville. 


PRIVY COUNCIL. 4 
Present :—Lords Moulton and- Parker of Rina Sir 
John Edge and Mr. Ameer Ali, 
On Appeal from the High Court at Calcutta- 
Ragunath Das and others - ... Appellants * 


D. 
Sundar Das Khetri and another ... Respondents. 

Insolvent Debtor's Act, 1848 (11 & 12 Vic. Ch. 21)~Judgment-debtor—Sale 
by Official Assignee—Sale—Execution of decree after vesting of property in Official 
Assignee—Notice—Procedure—S . 49—248, 32, 872 and 291 of Civil Procedure Code 
of 1882—Practice—Raising point of limitation for the first time. 

1. (1911) L. R. 38 I. A. 87, 102. 

* 18th May 1914. 
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Where subsequent to the attachment and order for sale of certain property an 
order was made under the Insolvent Debtors’ Act, 1848, vestingthe properties in 
question in the Official Assignee who was then served with notice as to why he 
should not be brought on record in place of the judgment-debtor and on his failing 
to appear the property was sold by auction, the Official Assignee also selling the 
properties in due course, and an action being brought to determine which sale was 
valid : ; 

Held, that attachment in execution though followed by an order for sale did not 
confer on the judgment-creditor any charge on the property, its effect being only to 
avoid private alienation, that the effect of an order in insolvency being to vest the 
property in the estate of the insolvents in the Official Assignee and to bring the judg- 
ment-creditor’s claim down to the level of the claims of other creditors, the sale in 
execution was irregular and that of the Official Assignee good. 

` That the notice issued to the Official Assignee being only one to show cause 
why he should not be substituted in place of the judgment-debtor and not one as 
itought to have been under S. 248 to show cause why the decree should not be 
executed against him, the order could not bind the Official Assignee. 

Having regard to 5. 49 of the Insolvent Debtor’s Act, the proper order the 
executing court should have made under the circumstances was to stay the sale, 
_ Sarkies v. Mussammat Bhundho Bace (1) Goodall v. Mussoorie Bank Lid., (2), 
Gopal Chunder Chatierjee v. Gunamont Dasi (3) approved. Malkarjun Bin Skidram, 
apps Pasare v. Narhari Bin Shivappa (4) held not applicable. 

Held, further, that a point of limitation never raised at any stage of the pro- 
ceedings in courts -below, and which required an inquiry into facts could not be 
raised for the first time before the Privy Council. 

Appeal from a Judgment and Decree of the High Court dated 
June 4, 1912, reversing a Judgment and Decree of the Subordinate 
Judge of Burdwan, dated September 8, 1909. 

Sundar Das Khetri and Bolanath Khetri, the respondents, 
were the owners in possession of a colliery in the District of 
Burdwan. This they granted on lease to Atul Nath Chatterji and 
others. A şum of Rs. 13,000 was raised on mortgage which 
sum remaining unpaid a decree was obtained by the mortgagee in 
Jan. 1914. The rent and royalty on the output of coal becoming 
. due, the lessors, the respondents obtained a decree for Rs. 3070 
and on July 13, 1904 applied for execution of their decrees and 
obtained an attachment of the said colliery and its equipment. 
On September 8th 1904, lessees filed their Schedule in Insolvency 
in the High Court at Calcutta, which passed the usual order vesting 
all their real and personal estate and eftects in the Official Assig- 
nee and on Sept. 9, 1904 filed their inventory and estate paper 
and entered therein the claims of the mortgagee and of the respon- 
dents. On Sept. 10,1904 a copy of the vesting order was filed by 


1. (1869) 1 N. W. P. H. C. R. 172. 2. (1887) I. L. R. 10 A. 97. 
8. (1892) I. L. R. 20 C. 870. 4. (1900) L. R. 27I. A. 216. 
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the insolvents pe the Court of the Subordinate Judge-of Burdwan 
and on Sept. 12 an order was made that the attached property 
could not be sold in face of the vesting order. and staying the 
sale till further orders’ On Sept. 30, 1904, the respondents 
applied to the Subordinate Judge that the Official Assignee should 
be substituted in place of the judgment-debtors and made a 
party to the proceedings; notice was accordingly issued and served 
on the Official Assignee, but without further proceedings, the sale 
was allowed to proceed. On March 6, 1905 the respon- 
dents who had obtained leave to bid, bought the properties 
in question for Rs. 3115; on May 23, 1905 an order was 


` made by the High Court in the said, Insolvency Proceedings 


granting liberty to the Official Assignee to sell the properties 
in question which were ultimately sold by private treaty to a 
a banker who sold them tothe appellants. In consequence of the 
opposition of the respondents the appellants brought the suit 


‘which the Subordinate Judge of Burdwan decreed. The High 


Court reversed the findings of the lower Court. Appeal was then 
preferred to His Majesty in Council. 

De Gruyther, B. Ç. and Dune for the appellants contended 
that the attachment gave respondent no right in or charge over the 
property which vested in the Official Assignee and that the fur- 
ther proceedings in execution and the eventual’ sale, were 
invalid and did not affect the rights of the Official Assignee 
and that notice was not duly served on him. 

Reference was made to Insolvent Debtors’ Act of 1848, 

Ss. 7 and 49 Goodall v. Mussoorie Bank Ltd! saa Ve ia 
mat Bandho Baee 2. 
-Dube for the respondent contended that the letter of: the 
Subordinate Judge giving notice of execution proceedings to the 
Official Assignee through the bailiff was duly served under “Ss. 
75, 91 and 92 of the Code of Civil Procedure of 1882. He referred 
to S. 244 of ©. P. C. of 1882. 

[ Lord Moulton :—S. 244 only deals: with jurisdiction. | Hé 
then referred to S- 311 of 0. P. Code. 

[ Mr. Ameer Ali :—Has there been any decision on it? ? It does 
not assist you.] 4 
Reference was then made to S. 270. 
De Gruyther, K.C. was not called upon to reply. 





1. (1867) I.L. R. 10 A. 97. 2 (1869) 1 N. W. P. H.C. R. 172. 
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The Judgment of their Lordships was delivered by 

Lord . Parker of Waddington.—The action in which this 
appeal arises is an action for the recovery of a leasehold colliery. 
The plaintiffs (the present appellants), claimed title to the property 
under the Official Assignee in the insolvency of the lessees. The 
order vesting the property in the Official Assignee’ was. made 
under the Insolvent Debtors (India) Act, 1848, on 'the 8th 

. September 1904. At the date of this order the colliery had been 
attached in execution case No. 303 of 1904, in which the lessees 
were the judgment-debtors and the defendants (the present 
respondents), were the judgment-creditors, and an order had 
been obtained for the sale of the interest therein of the judgment- 
debtors. Counsel for the respondents admitted that attachment 
in execution of a money decree followed by such an order for 
sale does not confer on the judgment-creditor any charge on 
the land (see Sarkies v. Mussumat Bandno Bace 1). An 
attachment prevents and avoids any private alienation, but does 
not invalidate an alienation by operation of law such as is 
effected by a vesting. order under the Act of 1848, and an order 
for sale, though it binds the parties, does not confer title. 

Tt follows that under the order of the 8th September 1904, 
the property vested in the Official Assignee free from any charge 
in favour of the judgment-debtors. The Official Assignee in 
due course, by order of the Court having jurisdiction in the 
insolvency, sold the property, and the appellants derive title 
through the purchaser. Their title is thus prima facie a good 
and valid title, but it is disputed by the respondents under the 
following circumstances. f 

On the 12th September 1904 the Judge in the execution 
proceedings stayed the sale therein directed, until further order. 
This was the proper and indeed the only thing he could do, for 
the judgment-debtors had no longer any interest which could be 
sold. Further, if, as was no doubt the case, the judgment debt 
was included in the schedule filed by the insolvents under the 
Act, Their Lordships are of opinion that he was bound to stay 
the sale under Section 49 of the Act. At any rate the execution 
could not proceed until the Official Assignee had been properly 
brought before the Court, and an order binding on him had been 
obtained., In Their Lordships’ opinion this could only be 


1. (1869) 1N. W.P. H. Q. R. 172. 
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done by obtaining an order for the issue of, and'by serving 
him with a notice under Section 248 of the Civil Procedure Code 


-of 1882, which was the Code then in force. It was 


suggested in argument that he might have been made a. 
party to the proceedings either under Section 32 or under 
Section 372 of the Code, ‘but even if these sections are 
applicable after final decree, as to which there is considerable 
doubt (see Goodall v. Mussoorie Bank, Ltd., 1), no proceedings 
seem to have been taken thereunder. What the judgment-credi- 
tors did was this: they applied to the Judge in the execution case 
for an order, and on the 30th September 1904, and again on the 
3rd November, obtained an order for the issue and service on 
the Official Assignee of a notice calling-upon him to show ‘cause 
why he should not be substitutedin the suit for the judgment- 
debtors. This was not a proper notice under the 248th. section. 
A notice under that section.should have called upon the Official 
Assignee to show cause why the decree should not be executéd 
against him. Had the Official Assignee been served with such 
a notice, it is at-least probable that he would, as in Their Lord- 
ships’ opinion he certainly could, have shewn good cause why 
the decree should not be executed, the property having under the 
Act and vesting order been transferred to-him for the benefit of 
the creditors of the insolvent generally. It is possible that the 
notice might be upheld as a proper notice preliminary to adding 
the Official Assignee as a party under the 32nd section if that 
section. wefe applicable, but in order to bind a party added, under 
the 32nd.section, he has, after being added, to be served witha 
summons to appear and answer, and it is not suggested that 
any such summons was served. Similarly, it is not suggested 
that any order to carry on proceedings was putmacd under the 
372nd section. 


Having obtained leave in that behalf the respondents pro- 
ceeded to serve the notice in question, and Their Lordships will 
assume that the notice was duly served on the Official Assignee., 
The Official Assignee, took no notice of it, possibly because he had 
no objection to being substituted as a party, and expected to be 
served with notice of any further application against him. There 
is no evidence that he knew that an order for sale had been al- 
ready made. The time fixed by the notice for cause to be shown 


p penne annem, tam 


.1. (1887) I. L. R. 10 A. 97. 
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having expired, the respondents, without further notice to the 
Official Assignee, applied for and obtained an order not only 
substituting the Official Assignee as a party in the place of the 
judgment-debtors but directing the sale to proceed. The sale 
accordingly proceeded. There had to be a fresh sale proclama- 
tion by reason of the 291st section of the'Code. Such proclama- 
tion is not in evidence, but Their Lordships must presume in 
default of evidence to the contrary that the property offered for 
sale was the property ordered to be sold, that is to say the right 
and interest of the judgment-debtors in the colliery. At the sale 
the respondents (the judgment-debtors), having obtained ‘leave to 
bid, became the purchasers. The sale was confirmed by the 
Court on the 8th April 1905, and on the 25th April 1905, the 
appellants obtained the usual certificate which refers to the right, 
title and interest of the judgment-debtors as the property sold. 
Their Lordships are of opinion that this sale was altogether 
irregular and inoperative. In the first place the property having 
passed to the Official Assignee it was wrong to allow the sale to 


proceed at all. The judgment-debtors had no charge on the land, 


and the Court could not properly give them such a charge at the 
expense of the other creditors of the insolvents. In the second 
place no proper steps had been taken to bring the Official As- 
signee before the Court and obtain an order binding on him, 
and accordingly he was not bound by anything which was done. 
In the third place the judgment-debtors had at the time of the 
sale no right, title, or interest which could be sold to or.vested 
in a purchaser, and consequently the respondents acquired no 
title to the property. ` 


Their Lordships’ attention was called in this connection to 
the case of Malkarjun Bin Shidramappa v. Narhari Bin 
Shivappa 1 but in their opinion there is nothing in that case 
which has any bearing upon the present appeal. As laid down 
in Gopal Chunder Chatterjee v. Gunamoni Dasi, 2 a notice under 
section 248 of the Code is necessary in order that the Court 
should obtain jurisdiction to sell property by way of execution 
as against the legal representative of a deceased judgment-debtor. 
In the case in 27 Ind. Appeals, such a notice had been served, 
and the Court had determined, as it had power to do for the 


1. (1900) L. R. 27. I. A. 916%=1. L. R. 25 B. 387. 
2. (3892) I. L. R. 20. C. 370. 
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purpose:of the execution proceedings, that the party served with 
the notice was in fact the'legal representative. It had therefore 
jurisdiction to sell, though ‘the decision as to who was the legal 
representative was erroneous. There being jurisdiction to sell, 
and the purchasers having no notice of any irregularity, the sale 
held good unless or until it were set aside by appropriate ` pro- 
ceedings for the purpose. The present case is of a wholly differ- 
ent character. No proper notice was served under the section, 
and the Respondents had full notice of, andindeed were respon- 
sible for, the irregularities of the procedure adopted. - 

~ The Respondents suggested that’ with regard to certain 
machinery which was included in the sale of the colliery by the 
Official Assignee - and which was also sought to be recovered in 
this action, the statute of limitations was a good defence. This 
point does not appear to have been taken at any time prior to 
the hearing beforeTheir Lordships’ Board. It was not one of 
the issues séttled by the Court on the action, nor did the respon- 
dents mention it among their grounds of appeal from the decision 


. of the Subordinate Judge. Their Lordships consider that it 


involves an inquiry as to the nature of the machinery to which it 
is said to be applicable, andit is therefore too late to raise it. 

Their Lordships will humbly advise His Majesty that the’ 
appeal ought to be allowed and the decrée of the High Court 
of the 4th June 1912 set aside with costs, here and below, and 
that the judgment of the Subordinate Judge of Burdwan of the 
8th September 1909 cught to be restored. 

Solicitors for Appellants—W. W. Box & Co. 

Solicitors for Respondents—Barrow, Rogers & Nevill. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
‘” Present :—Mr. Justice Tyabji and Mr. Justice Spencer. 





Kunhambi and 6 others ... Appellants.* 
e ` | 4 (Defendants 
$ v o _ Nos. 15 to 21.) 


¿+  Kalanthar and others Respondents. 


‘Madras Civil Courts Act, S..16—Custom—Mahomedan Law—Mappillas—North 
Malabar—Applicability of Marumakkathayam Law—No presumption—Question of 
fact—Circumstances to be considered. 

The strict rules of Mahomedan law may be varied by proof of family custom or 
usage, the law to be administered ‘by Courts being the law which | the parties as. 
mattér of fact by their customs and usrges ha¥e adopted and not-the law which 

* 5. A. No. 1498 of 1911. 24th March 1914.. | 
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-either by a consideration of historical cireumstances ‘relating to’ the parties or 
of their religious books or otherwise, the court should consider to be the law that 
they ought-to have adopted. 

Whether an alleged custom can be enforced ‘at all or whether iti is ; uncertain, 

‘irregular or unreasonable and as such ought not tò be recognised is a question of law 
but the question whether the custom exists and if it exists, it applies to a particular 
person or set of persons is a question of fact to be decided in each case until it be- 
comes so well understood that the courts may take judicial notice of it. 

It is erroneous to say that there is a presumption in the case of North Malabar 
Mappillas that they are governed by Marumakkathayam law as it is not a matter 
on which there could be a presumption. 

Although if there had been a series of decitions holding concurrently that the 
community has adopted this system the courts might have taken judicial notice of 
that fact, in the absence of such a series of decisions, the question remains in each 
-case, a question of fact, whether the particular parties have adopted the one system 
or the other. In determining that question, various circumstances may have to be 

“weighed on one side and the other; e.g. that the parties being Mahomedans, 
there would be a tendency to follow the rules of Islam, that a great number of 
families as a matter of fact observe the Marummakkathayam law, the conduct of 


parties, &o. 

Second Appeal from the decree of the Court of the Sub- 
ordinate Judge of North Malabar in Appeal Suit No. 189 of 1910, 
preferred against the decrec of the District munsif of Kuttu- 
paramba in Original Suit No. 565 of 1908, 


The Court delivered the following 


Judgment —Tyabji J. The question on which the paga 
to this appeal are at issue is whether they are governed by 
Muhammadan Law” or’ Marumakkathayam Law. They 
are Mappillas of North Malabar. Both the lower Courts have 
decided that the Mahomedan Law is applicable. The learned 
District Munsif proceeded on the basis that'“a custom varying 
Mahomedan Law, to be recognised as valid, must satisfy the 
essentials of peaceableness and consistency, ‘‘ These elements ” 
he added “appear to be wanting inthis case.” In appeal the 
Subordinate Judge came to the same conclusion—on the ground 
apparently that the general presumption ‘that the parties follow 
the law of their religion. He stated, however, that no authority 
was quoted for the proposition that Mappillas in North Malabar 
follow the Marumakkathayam Law. In conclusion he said :—“I 
do not think, for the reasons pointed out by the District Munsif, 
that the form of evidence, wareh the law -Gemands to prove a 
custom, is present in this case . ga 

It is argued: before us that the Andaga of the Lower Ce ourts 
proceed on such an erroneous view as to the nature of the 
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question to be decided and such a T of the presumptions 
applicable that we ought to interfere in second appeal. 

Neither of the lower Courts has alluded to the Madras Civil 
Courts Act, S. 16 of which lays down :—“ Where, in-any suit, or 
proceeding, it is necessary for any Court under this Act to decide 
any question regarding succession, inheritance, marriage or caste, 
or any religious usage or. institution. 

(a) The Mahomedan Law in cases where the parties are 


“Mahomedans and the Hindu Law in cases where the parties 


are Hindus, or (6) any custom (if such there be) having force of 
law and governing the parties or property concerned, shall form | 
the rule of decision.” The Act expressly mentions customs and 


, usages as capable of being enforced by Civil Courts, and in this 


respect it differs from such Acts as the Civil Courts Act to 
Bengal, the United Provinces and Assam, Act XII of 1887, S. 37 
of which does not refer to customs and usages. The Courts bound 
by the latter Act had through a series of decisions been holding 
that inasmuch as the Mahomedan Law was by the legislature 
required to be enforced by the courts. and inasmuch as that Act 
did not refer to custom, it was not permissible for the parties to 
adduce any evidence of custom varying ` the ‘strict: Mahomedan ° 
Law. The rule as I have just stated was- followed by the 
Allahabad High Court in the case of Jammya-v. Diwan! and in a 
later case which was taken in Appeal to the Privy Council. In 
the latter case the position taken up by the Allahabad High 
Court is very distinctly laid down. It appears: from the decision | 


. of the Privy Council reported as Mohammad- Ismail Khan v: 
Lala Sheomukh Rai 2 that the following two issues among others 


were raised. 

(1) “Can the answering defendants plead that the family 
in the matter of inheritance is subject to any custom ‘in 
suppression of the Mahomedan Law ?” 

And (2) “If so does any custom prevail in the family 
depriving female issue of right of inheritance in presence of their 
male issue ” ? 

All the three courts in India in that case decided that no 
evidence of the alleged custom was admissible. Their Lordships 
of the Privy Council, however, teversed these decisions. Their 


` judgment consisted of the following sentence :—'“ Their Lordships 
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have considered and they think that the suit should be remanded 
to the High Court to enable the parties to file evidence with 
respect to issue No. 3asto the family custom.” 


As the Privy Council have not given reasons for differing 
from the series of decisions pronounced by the Allahabad and the 
Calcutta High Courts it is only possible to fall back on previous 
decisions in order to discover the principle underlying the rule 
of law enacted specifically in.t the Madras Civil Courts Act and 
held by the Privy Conneil to be applicable notwithstanding 
that it finds no explicit’ mention in the Act with which they 
were dealing. That principle was considered with very 
great learning in a celebrated Judgment by -Sir Erskine Perry, 
C. J. of the Supreme Court of Bombay in Hirbae and others v. 
Sonabhe dc. Co. The Chief Justice considers this point at page 
116 et seg. Helays down in effect that such legislative enact- 
ments as we have to deal with and as govern the rights of the 
parties in the present case proceed on the basis that the Courts 
have to give their decisions in accordance with the law as delivered 
to them for administration by their sovereign and that the law 
so delivered to them consists of that law which the parties asa 
matter of fact by their customs and usages have -adopted, 
not the law which the court either by a consideration 
of the historical circumstances relating to the parties, or 
of their religious books or otherwise ‘should consider to 
be the law that they ought to have adopted. If that law, being 
sufficiently certain and not opposed to public policy, is of such a 
nature that the courts can give effect to it, then the enactments 
require that they should give effect to ite In dealing with the 
rules that are included in the body of law to which any class of 
persons is sabject he points out various considerations render- 
ing customs peculiarly important: “In every well-ordered 
community” he says ‘it is essential to its place that clear and 

certain rules should exist as to the various relations of domestic 
life, and in every early history it will be found, that as to most 
of these, such as marriage, succession, adoptions, as well as to 
the various occupations, agricultural, pastoral or mercantile, which 
may happen to prevail in such society, the exigencies of man have 
framed rules long before written laws existed. A considerable 
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body of law thus arises in every State, and the legislator, when 
he is required to-enter upon his task, rarely seeks to interfere 
with regulations which the habits and manners of the people have 
spontaneously adopted.” (Perry O. C. 116.) The reason of this 
non-interference is that “it is a matter of comparatively little - 
interest to the commonwealth how the affairs of the private 
individuals are conducted among themselves,” “In some case 
the wisdom, but in most the indifference or want of skill, of the 
legislature, has left mankind to frames.their own rules for the 
conduct of daily life, and when such. rules grow up into a 
custom, we may see by the present cases that it is often more. 
difficult to change it than even the peculiar religion out of which 
it perhaps arose.” Sir Erskine Perry cited the words of Austin. 
The prevalence of a custom amongst the governed may deter- 
mine the Sovereign, or some political superior in subjection to the 
Sovereign, to transmit the custom into positive law”; and 
concludes that the policy’ leading to such enactments as the 
charters of the High Court, or the Civil Courts Acts “ proceeded 
upon the broad, easily recognisable basis of allowing the newly 
conquered people toretain their domestic usages.” “ The main 
object was-to retainto the whole people lately conquered their 
ancient usages and laws, on the principle of uti possidetis.” 


‘These seem to me to be the principles which must be taken to 


have been:reaffirmed by the last decision of the BEN Council to 


‘which I have referred. - 


Therefore the. question must in each case be—what as a 
matter of fact is the rule of law followed amongst the particular 


parties before the court ? 


In this-connection it seems to me to be necessary to- point 
out that-both the lower courts have been misled by the use'of the 


-word “custom-” No customary rule of conduct will be enforced 
-unless it satisfies those general requirements of the-law which 
‘are well known, and which alone can give to it a claim to judicial 


recognitions Hence -previous adjudication on the -question 


‘whether a particular rule of conduct satisfies those requirements, 
-would afford guidance in subsequent cases; and such previous 
‘decisions may be binding-on the court considering the same ques- 
‘tion subsequently ; that question being ‘whether the alleged rule 
‘of conduct can be enforced at all or. whether, e.g. it is uncertain 
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or opposed to public policy, or unreasonable. This question is 
one of law and may be considered irrespective of the question 
whether the custom actually exists, as in Moult v. Halliday 1. 
But a further question has always to be considered (unless the 
parties admit that it must be answered in the affirmative) whether 
the rule of conduct (assuming that it has all the elements entitling 
it to be so recognised) applies to any particular person. _ The 
latter question is a question of fact; and for the reason I have 
already stated the latter question is resolvable into: have the 
particular parties as a matter of fact adopted this rule of 
conduct ? 

Our attention was drawn toa number of rulings of this 
court in which the question was considered by which system of 
law the parties then before the court (being the Mappillas of 
North Malabar) were governed, and-it was argued that the pre- 
sumption arising from decisions is that the parties now before 
us are’ governed not by the Muhammadan Law but by Maru- 
makkathayam Law. The cases reported and unreported are 
collected in Moore’s Malabar Law & Custom (3rd edition) pages 
323, 324 & 325 where nine cases in all are cited and as a result 
the learned author says “The result of these decisions appears 
to be that this question is left as it was decided in 1860 by the 
Sudder Court following Mr. Holloway’s dictum” (in S, A. No. 
651 of 1860). That dictum was as follows :—“The presumption 
of course is that the descent is that of nephews, as is the rule of 
North Malabar universally.” It seems to me, however, that this 
exposition proceeds on the erroneous basis, that presumptions of 
this nature can be raised by counting the decisions in which facts 
have been found to be similar to those alleged in the case under 
enquiry or by showing that in the last decision the facts were 
held to have been to a particular effect. I am unable to see how 
in a case of this kind it is possible for the court to lay down by a 
decision that there shall be a presumption one way or the other. 
Iam further of opinion that the courts have not purported to do 
so. It is one that if there has been a series of decisions holding 
concurrently that a particular community of persons has 
adopted a special Customary law, then the Courts will take 
judicial notice of the repeatedly proved fact. But this is not 
what we are asked to do. 
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Two reported decisions have been cited to us ; one is the case 
of Assam v. Pathumma 1. The'‘passage dealing with this ques-. 
tion is at pages 504, 505 and 506. The question there also were ' 
whether the rights of the particular parties in regard to the 
property which formed the subject of litigation had to be govern- 
ed- by the Marumakkathayam law or by the Mahomedan Law. 


“The decision according to Subramaina Aiyer, J. depended onthese 


facts (1) that the father and the paternal ancestors of one Pokkar 
had all along been following the Mahomedan Law. This fact 
was, it.is stated, established beyond doubt by the evidence (2) that 
Pokker’s mother was governed by the Marumakkathayam 
Law, (3) the the Mappillahs of North Malabar were originally and 
generally bound by the Mahomedan Law but that later they had 
adopted certain rules of conduct taken from the Marumakkathayam . 
law. This third fact was also like the two other facts establish- 
ed by evidence. The evidence was furnished by Logan’s 
Malabar volume I, page 273 to which the Judge was entitled to 
refer in accordance with Ss. 49, 57 and 32°(4) of the 
Evidence Act. Taking these three facts, Subramania Aiyar, J. 
by a process of reasoning in which he also included considerations 
of principle and of equity and justice came to the conclusion that ` 
in regard to the particular parties the conclusion of the lower. 
Courts was correct, namely that the Mahomedan Law should be 
taken, to have been the law. of the parties. In-a later case 
Kunhimbi Umma. v. Kandey Moithin 2, Subramania Aiyar, J» 


‘had again to consider a similar question, and he there held that 


the parties before him were governed not’ by the Mahomedan 
law but by the Marumakkathayam Jaw, and he stated “ The 
question will, to a great extent, depend upon the circumstances 
of each case and the -presumption would often bein favour of 
Marumakkathayam rule of devolution, since we know-that, in fact, 
that rule is followed in very many instances by such families.” 
Here therefore he based his decisio on a fourth fact quite 


“ distinct from the three facts which were before him in the earlier 


case and on which in his opinion the decision of the earlier case 


‘depended. This fourth fact was the knowledge of the fact - that 


a great number of “Such families follow” the Marumakkathayam 
Law. C0 o | BIG, 
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I have referred to the mode in which each of the first three 
facts were brought to the cognisance of the Court. With 
reference to the fourth fact the point isso often misunderstood 
that I must explain myself more fully. When the fact of the 
existence of a custom amongst a particular class of people has 
been repeatedly proved in the Courts, the Courts have the power 
to take judicial notice of it, George v. Davis! strikingly illustrates 
the rule. The question thus arose in the following circumstances. 
There was a reported decision, Moult v. Halliday 2 in which 
Hawkins and Channell JJ. had felt unable to take judicial notice 
of the existence ofa particular usage. Thirteen years later in 
1911, the County Court Judge took Judicial notice of the existence 
of that same custom, and Bray and Lord Coleridge JJ. held that 
this could be done notwithstanding that thirteen years earlier 
the Court had held that then the custom-could not be judicially 
noticed. George v. Davies 1. 

The two English cases to which I have referred bring out 
with great lucidity the two component elements of the question: 
one an element of fact and the other of law: and the decisions 
also show when and to what extent Courts have power to take 
judicial notice of previous decisions. Thus in the former case 
Hawkins, J. said “I am very sorry to say that our decision in 
this case cannot settle the law on the question which the parties 
wished to have decided. The question which came before the 
County Court Judge for decision was whether or not the alleged 
custom had been proved and that is a question of fact, and not a 
question of law. There is nothing here to show that this alleged 
custom had been recognised so as to dispense with the necessity 
for proving its existence. In this particular case I wish we had 
power to consider the evidence, and determine whether the alleged 
custom had really been established, but the law is that the 
County Court Judge is the sole Judge on question of fact, and 
therefore, on this ground only we must dismiss the appeals. 
There was evidence before the County Court Judge which 
justified him in arriving at the conclusion that the alleged custom 
had not been proved.” With reference to the legal aspect of the 
point he said “ Having heard the question as to the reasonable- 
ness of the alleged custom fully discussed in the course of the 
argument. I think we ought to give our opinion upon it, and I 

1. (1911) 2K. B. 445. 2. (1898) 1 Q. B. 125. 
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have no hesitation in saying that, in my opinion, not only would 
the alleged custom not be so unreasonable that it could not 
prevail, even if proved, but it would be so reasonable that, if it 
were established by evidence, it ought to be acted upon.” And 
Channell, J. said :—“I am entirely of the same opinion. I agree 
with everything that has been said in the judgment which 
has just been delivered, and I should not have considered it 
necessary to add anything, were it not that the case raises a 
question of some interest as matter of law. It depends on 
what is the nature of that thing which is called a custom. A 
custom is what is so wellknown and understood that in 
transacting business it is unnecessary to mention it, because 
it is so well-known that it must be taken to be incorporated 
in every contract, unless something to the contrary is said. For 
instance, there is the custom of a month’s notice or a month’s 
wage whicli is so well-known that every person who is hired as a 
domestic servant is taken to be engaged on those terms, unless 
there is an express stipulation to the contrary. The question 
as to the existence of a custom is a question of fact, and it is 
necessary to prove the custom in each case, until eventually it 
becomes so well understood that the courts take judicial 
notice of it. In the present case the custom has not got to the 
stage of being judicially noticed, but the court must in each case 
have evidence of thecustom,and must form an opinion on that 
evidence. Here the County Court Judge has formed'an opinion 
and we cannot review his finding, I think the alleged custom, 
if it were proved would. be reasonable, and certainly it would 
not be so unreasonable that it could not be acted upon. There 
can be very few cases, where acustom had been sufficiently 
proved, in which a Court could hold that it was unreasonable ; for 
that it must be convenient is shown by the fact that it has been 
established and followed. In the later case Bray J. said; “ At- 
the trial the plaintiff relied upon a custom that either party 
in the case of acontract for the engagement -of a domestic 
servant may terminate the contract of service at the end of the: 
first month by giving notice to that effect at or before the 
expiration of the first fortnight of the service. The County. 
Court Judge was asked to take judicial notice of that custom and 
to act upon it. The Judge, who has been a County Court Judge 
for many -years and who must have had great experience of 


PART vi) THE MADRAS LAW JOURNAL REPORTS. 165 
these cases which almost necessarily, owing to the smallness of 
the sums claimed, are brought in the County Court, said that he 
had in previous cases taken judicial notice of the custom, and 
he would take judicial notice of it.in this case. I cannot say 
that the Judge was wrong in so doing. A time must come 
when a County Court Judge having had the question of the 
existence of this custom before him in other cases, is entitled to 
say that he will take judicial notice of it, and will not require 
it to be proved by evidence in each case. In Moult v. 
Halliday 1 evidence was called in support of the custom, 


but the County Court Judge came to the conclusion upon the. 


evidence that the custom was not proved, and he gave 
Judgment for the defendant. Upon appeal it was contended 
that the Judge was bound to take judicial notice of the custom. 
This Court held that the question whether the custom was 
proved was a question of fact, upon which the County Court’s 
decision was final, upon that ground alone they dismissed 
the appeal. That case was decided over thirteen years ago,- and, 
as I have said, when this custom is continually being put forward 
and proved by evidence, a time must come when a Judge- may 
say that he no longer requires it to be proved, but that he will 
take judicial notice of it. Icannot say that the Judge was 
wrong in taking judicial notice of the custom, and, therefore, 
that point fails.” 

In the same way there was nothing to prevent Subramania 
Atyar, J. from taking judicial notice of the fact to which he 
allowed in Kunhimbi Umma v. Kandy Movthin 2 that a great, 
number of Mappillas families adopted the Marumakkathayam law 
nor do I see any more inconsistency between the legal points of 
view from which Kunhimbi Umma v. Kandy Moithin? and Assan 
v, Pathumma 3 were respectively decided than between Moult v. 
Halliday 1 and George v. Davis *, In each case that question was 
one of fact. The considerations on which the decision in the first 
case Kunhimbi v. Kandy Moithin 2 proceeded were different from 
those on which the second case was decided. Being the decision 
of so distinguished Judge as Sir Subramania Aiyar they must no 
doubt be taken te be of assistance and guidance as to the way in 
which the consideration of such a question must be approached, 
T 11898) IQ. B. 125. . 2. (1908) I. L. R. 27 M. 77, 

8. (1892) I. L. R- 23 M, 494. . # (191)).2Ķ, B. 445, 
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But they cannot be distorted into authorities for holding’ that 
because he found on the evidence in the one case that the parties 
were'governed by the Marumakkathayam law therefore in any 
subsequent case there . isa presumption or likelihood: that the 
parties should be governed’ by the same law. The ‘question 
would be whether there is the same basis for coming to the same 
conclusion. Subramania Aiyar J. himsel flaid down the true 
basis of presumption to be twofold: either some policy of law 
or some general conformity with fact, See’ Subramanian Chetty v: 


Arunachellam Chetty 1, 


~ I, therefore, come to the conclusion that where the question 


-is whether the particular parties are governed by the Marumakka- 


thayam law or the Mahomedan law the real issue to be decided 
is one of fact, namely, whether the particular parties have adopted. 
the-orie system of law or the other and whether they have been 
governing their conduct in accordance with the ,one system or the 
other. For that-purpose various considerations may have to 
be weighed on one side or the other, some of which have been 
alluded to by Sir Subramania Aiyar. One consideration is 
that if the parties: belong to Musalman religion, the rules of 
succession being a portion of that religion, it may be inferred that 
there would be a tendency to follow the rules of Islam as regards 
inheritance. Another consideration pointing the ‘other way would. 
be that ifthe parties are Mapillahs it is known—I. adopt. Justice 
Subramania Aiyar’s dictum—that a great number of families asa 
matter of fact observe the Marumakkathayam. law, There may ‘be, 
also some considerations as regards the way in which property. 
has been held or the way in which the parties have conducted. 
themselves in the past, if, for instance, the: parties themselves 
or their ancestors have in previous litigation set up that they are 
governed. by one system on the other. The mode of proving the 


` existence of custom in any particular case is thus alluded to 


by Thibaut System des Pandakten Rechts, I. P. 15 in a passage 
cited by Sir Erskine Perry (Perry’s O. C. 118) “A custom there: 
fore, to hold good in law, requires, besides the above negative, 
conditions (viz, that the custom is not unreasonable and applies 
to matters which the written law has left undetermined) the 
following positive ‘condition, "namely, that the majority at least 
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of any given class of persons Jook upon the rule as binding, and 
it must be established by a series of well-known, concordant, and, 
on the whole, continuous instances.) How many examples are 
Necessary to prove acustom cannot be laid down beforehand, 
neither is the number to be left to the arbitrary discretion of the 
Judge ; but the point in each case. is whether the common consent 
of the class in question is clearly demonstrated by the number 
ofinstances proved. These considerations are not exclusive of 
each other. One attention must be given to each of them and to 
any others that may be relevant under the Evidence Act to the 
questions of fact involved. 

It is true that neither of the Courts below has considered the 
question in the manner in which in my opinion it should 
be considered : and it is also true that some remarks seen to me 


with great deference to both the lower courts, meaningless in’ 


reference to the real question to be decided. But’as I have point- 
ed out there is no basis for taking judicial notice of any circum- 


stances which in itself is decisive of the question of fact or which. 


has so strong a bearing on the question of fact, as to raise a 
presumption that the question of fact must prima facie be decided 


in any particular way, and I am unable to hold that the finding ar-’ 


rived at by both the courts isa finding based on such an erroneous 
mode of approaching it and in such disregard of the evidence as 
would entitle us to interfere with it in Second Appeal. 

It seems to me that the evidence has as a matter of fact 
been considered and that the decision, notwithstanding some re- 
marks, is based on the evidence. I would therefore dismiss this 
second appeal with costs. < 
l Spencer, J.—I concur. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present —Mr. Justice Oldfield. 





Adyapadi Ramanna Udpa and others ... Petitioners * 
v Appellants, 
Krishna Udpa and others i sa Respondents 
(Respondents.) 


Civil Procedure Code, O. TX, R. 9 (1)—Dismissal for'default—Gross negli- 
gence of nzat friend—Ground for setting aside. 

Gross negligence of the next friend ofa minor plaintiff is a ground entitlin 
the court to set aside an order dismissing a suit for default. ` 


* CR. P.No. 1¢CO of 1919. 29th July 1914. 
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Petition under. S. 115 of Act V of 1908, praying the ‘High’ 
Court to revise the order of the District Court of South Canara 
in C. M. A. No. 6 of 1911 preferred against the order of the Court 
of the District Munsif of Mangalore in Interlocutory Application 
No. 48 of 1911, 

B. Sitardima Rao for Petitioner. 

K. Yegnanarayana Adiga for Respondent. 

The Court delivered the following 

Judgment :—It is contended that the District fides s decision 
should beet aside in revision, because he has. dealt with. this 
case without reference to the ‘position of petitioners as minors 
litigating by their guardian. 


The question is whether the ere was entitled to consider-. 
ation by the Lower Courts in dealing with the question before them, 
one raised under O: IX, R:9 (1) or whether- they were ies 
to enquiry whether ‘sufficient cause’ for the absence of the minors’ 
guardian was established. It is conceded that minority is not in 
itself covered by the description “ sufficient cause.” 


Reliance has been placed for petitioners on Kesho Pershad 
v. Hirday Narain, a case directly in point. Other decisions against 
the restriction of the justification for restoration of a-case. to 
“sufficient cause” are Somayya v. Subbamma 2 Gopal Row v. 
Maria Susaya Pillai 3, The former of these cases refers explicitly 
to the case of a minor, whose suit has been dismissed -through.a: 
guardian’s laches. I must follow them in preference to Venkat-, 
rama Aiyar v. Nataraja Aiyar 4 and the’cases cited therein on 
the other side. : 

I therefore set aside the decision of the Lower Court and. 
direct it to restore the appeal and to hear it again in the ‘light of 
the foregoingand with referenceto the question whether the minor’s 
guardian has been guilty of gross neglect of their interests. The 
point, on which petitioners now succeed, was not taken in the 


. Lower Courts. There will therefore be no order as to costs to 
“date. | 





1. (1880) 6 Cal. L. R. 69. 2. (1903) I. L. R. 26 M. 699, 
8. (1906) I. L.R. 80 M. 274. 4. (1912) 24 M. L. J. 289, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Ayling and Mr. Justice Seshagiri Aiyar- 
Mohammad Koolayappa Rowthan ... Appellant (Petitioner.)* 


2. 
“Sheik Abdil Khadir Rowthan and Respondents— 
another, (Respondents). 


Criminal Procedure Code, s. 146—-Order of attachment-—Parties found in joint 
possession— Without jūrisdition. 


The Magistrate has no power to orđer an attachment under s. 146, Cr. Pr. Cod® 
when he finds that both the parties are in joint possession. 


Appeal under S. 15 of the Letters Patent from the order of 
the Honourable Mr, Justice Oldfield, dated the 18th day of 
September: 1913 in Criminal Revision Case No. 146 of 1913, 
preferred against the order of the Sub-Divisional Magistrate of 
Dindigal in Mis. Case No. 66 of 1911. 

_ S. Swaminadhan for the Petitioner, 

Public Prosecutor (Nugent Grant) for the Crown. 

V. Ratnasomanadhan for the Counter-Petitioner. 

The Court delivered the following 

Judgment:—Ayling, J.:—With all deference to the view of the 
learned Judge who heard the revision petition Iam unable to 
construe the finding of the Deputy Magistrate as anything, but 
a finding that both parties were in joint possession. This being 
so, it seems clear that S. 146 Criminal Procedure Code gives him 
no jurisdiction to pass an order of attachment. "The order eet 
therefore be set aside. | 

Seshagiri Aiyar, J, :—The petitioner complained" to the 
Sub Divisional Magistrate of Dindigal that the Counter- 
petitioner was preparing to commit a breach `` of ‘the 
peace by forcibly entering upon properties which were in his 
exclusive possession. The defence was that the properties in 
dispute were the joint properties of the Petitioner and ‘thé 
Counter-petitioner and “ that they are in their joint enjoyment,” 
The Magistrate.enquired into the matter and came to the con- 
clusion that the allegation of the Counter-petitioner as regards 
item 3 was true. He held “that he could not issue an order 
declaring joint possession.” At ‘the same time he directed the 
attachment of the land included in item 3 under S. 146 of the 
Code. Against this order, the Petitioner preferred a petition 





* L. P, A, 103 of 1918 28th July 1914 
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to the High Court. The learned Judge before whom the case 
was heard was inclined to hold that if the finding of the: Sub- 
Divisional Magistrate was that the parties were in joint possession, 
S. 146 was not applicable but he was of opinion that the Magis- 
trate did not intend to find such joint possession, I regret my 
inability to agree in this view. The contention of the Counter- . 
petitioner was that he was in joint possession of item 3 with the 
petitioner. The Magistrate refers to the fact that the lands 
were lying waste in Faslis 1320 and 1321, that is up to the end 
of June 1912. Then he deals with the question as to who 
cultivated the land after this period and prior to the date of the 
application. He says that neither petitioner, nor Counter-peti- 
tioner was in actual exclusive possession of ‘the lands. He 
concludes on the evidence in favour of joint enjoyment by peti- 
tioner and Counter-petitioner. I feel no doubt that by: joint 
enjoyment he meant joint possession and I cannot accede to the 
argument of the learned Public Prosecutor that the Magistrate 
meant to find only joint ownership and that his judgment 


- indicated that he was unable to find that either of the parties 


was in possession. 


. On this conclusion of mine, the question for consideration i is 
Ka the Magistrate had jurisdiction-to pass an order under. 
S. 146 of. the Code of Criminal Procedure, That section enables 
a Magistrate to attach the property if he either finds “that none 
of the parties was then in such possession” or if he is unable to 


` satisfy-himself that either of them.was in such possession.. The 


term ‘such possession’ must relate back to clause (1) of s. 145 
which lays down that conditions under which actions dealing 
with disputes as to immoveable property should be taken. Clause 
(1) speaks of actual possession. Dr. Swaminathan contends that 
actual possession in that clavse means exclusive possession and 
excludes joint possession. The authorities quoted by him support 
this view Nritta Gopal Singh v. Chandi Charan Singh 1 , Makhan 
Lal Roy v. Barada Kanta Roy 2, Manik Chandra’ ‘Chakravarti Ve 
Preo Nath Kuar, 8 See also Rajendra Narain Roy v. Mahom- 
mad Arzumand Khan 4. None of these cases givesany reason for 
‘this restrictive use of the expression, Nor does the earlier 





“1, (1906) 100. W. N. 1088. 3. (1912) 17 €. W. N. 205. 
3. (1907) 110. W, N. 512, 4, (1905)9 Q. W. N, 887, 


PART VI. | THE MADRAS LAW JOURNAL REPORTS. i171 


decision in Emperor v.: Debendra Nath Bose 5 which says that 
s. 145 will apply to cases of joint possession give any reason for 
that position. Iam inclined to think that neither s. 145 nor s. 
146 applies to cases of joint possession. The object aimed at by 
the legislature is the prevention of the breach of the peace, This 
can besecured by asking one of the parties to keep away from 
the property. But where both parties have been in joint posses- 
sion and are still prepared to commit a breach of the peace by 
trying to oust one another, it will not be in the interests of 
preventive remedy that both should be maintained in possession. 
It may establish their rights to remain in status quo. It will 
certainly not help the Magistracy in maintaining order and pedde 
that I take to be the reason of the rule why courts have declined 
to declare the joint possession of the contesting parties. It is not 
necessary in this case to determine whether under’s. 147 one of 
the parties cannot be restrained from disturbing the other. 


My conclusion is that the Sub-Divisional Magistrate had no 
jurisdiction to pass an order under s. 146 on his finding that the 
contending parties are in joint possession of the disputed. pro- 
perty. I agree that the order should be set aside. ; 


ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Sankaran Nair and Mr. . Justice 


Spencer. 
_ Malamal Vittil Krishnan Nair . Appellant * 
(Petitioner) 
v. KG 
Kavalappara Moopil Nair .. Respondent 


Civil Procedure Code, O. 41, R. 5—-Order refusing to stay execution-—Appeal, 
agairist—Sustainability of. 

There ig no appeal against an order by the appellate Court refusing to st 
execution under 0.j41, R. 5. 

Appeal from the order of the District Court of S. Malabar 


0. M. P. No. 127 of 1914 in A..S. No. 34 of. 1914, -preferred 


against the decree of the Court of the Temporary Subordinate , 


Judge of Palghat in O. S. No. 17 of 1911. 


5. (1904) 1 C. L. J. 682. 
* À. AZ O. No 129 of 1914.. f 27th July 1914. 
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Vilakathala 


v, 
Vayalil 
Pachu. 
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T. Ru Ramachandra Aiyar and N. A. , Krishna Aiyar for 
Appellant. 


J. L. Rozario for Respondent. 
The Court delivered the following ` 
Judgment :—The District ° Judge passed an order under 


` O. 41, R. 5 refusing to stay the execution of a decree passed 


by the Subordinate Judge against which an appeal, is pending 
before himself. This is an appeal against his order. 

A preliminary objection is taken that no appeal lies. We 
think the objection is well founded. Mr. Ramachandra Aiyar 
contends that the order falls within the purview of S. -47 and 
is therefore appealable. But.that section only applies to orders 
passed by the court executing the decree. In this case the 
District Court is not the Court executing the decree. See 
Ramachandra v. Balmukund 1, 

We therefore uphold the preliminary orien and iiaia 
the appeal with costs. 


2 


a eee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present: —Mr, Justice Oldfield and’ Mr. Justice Napier. 
Vilakathala Raman ; ... Petitioner * 
(Ist Defendant) | 
-V . 4 É 
Vayalil Pachu — - : . «. Respondent 
(Plaintiff) 
Civil Procedure Code, S.151—Inherent power to vacate order—Order recording 
satisfaction—Secured by fraud. 
The Court has inherent power to vacate order recording satisfaction obtained 
by the gross fraud of the judgment-debtor on the Court» 


Petitioner under S, 115 of Act V of 1908 and under S. 15 of 


Charter Act praying the High Court to revise the order of the 
‘Court of the District Munsif of Chowghat in E. P. No, 31 of 1912 


in Small Cause Suit No. 405 of 1910 on the file of the Court of 
the Principal District Munsif of Calicut. 

A. Sundaram for Petitioner. 

5. T. Sriniwasagopalachari for Respondent. 

The Court delivered the following 





`=. R. P, 681 of 1912. . Mth July 1914, 
L aa L L. R 3B 
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Judgment.—The revision petition before us statedly asks this 
Court to interfere énly with the Lower Court’s order, dated the 
27th February 1912. It, however, also contains a prayer for the 
setting aside of an order directing the petitioner’ s, prosecution, 
which was, it appears actually passed on the 29th February 1912. 
We cannot, deal with the order of the 29th February 1912 on 
this petition. 

The order of the 27th February 1912 was one by the 
District Munsif of Chowghat vacating his previous order 
recording satisfaction of a decree on the ground that the latter 
was obtained by the petitioner’s gross fraud on his Court, This 
petition is argued on the ground that the District Munsif had no 
power to pass such an order. 

We should be prepared to sustain the order, as passed 
under either S. 47 or O. XLVII of the Civil Procedure 
Code. But it is sufficient that it was passed in the exercise of 
the Courts inherent power under S. 151 of the Civil Procedure 


Code to vacate an order obtained by manifest fraud on it. The , 


propriety of such exercise was recognised in Paranjpe v. 
Kanade} and Subbaji Raw v. Srinivasa Rau and Pulliah 2 
and this is sufficient ground for our refusal to interfere. 

The Petition is dismissed with costs, 


ap e 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice’ 


Tyabji. 
Ayyagiri Veerasalingam  ' --. Appellant* 
(1st Defendant) © 
Koovur Basivi Reddi and another ... Respondents 
(Plaintiff and 2nd Defendant.) 
Civil Procedure Code, S.96 Cl. (2)—Decree passed with consent—Meaning of 
—Decree passed in accordance with compromise notwithstanding obdjection—Ag- 
reement.to withdraw suit on defendant executing sale deed—Decree directing execu- 
tion—Competence of Court to pass—O. 23,7. 3—Relates to suit-—Meaning of. 


The prohibition contained in S. 96, cl (2) relates only to decrees passed with the 
consent of parties and cannot be held to extend to decrees passed in accordance 


with a compromise notwithstanding the objection of one of the parties. 

Where the plaintiff agreed to withdraw a suit on the defendant agreeing to 
execute a sale deed to the plaintiff. 

Held, that the decree could be passed compelling the defendant to execute the 
sale deed. 


1. (1882) I L. R, 6 B. 148, 2, (1880) I. L. R. 2M. 264, 
4 SPA, 541 of (1942. - 21st July 1914, 
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All terms which form the consideration for the adjustment of the matters in 


Ayyagiri 
Veerasa- dispute whether they form the subject matter of the suit or not become “related to 
lingam, the ‘suit’ within the meaning of O. 28, R. 8 and can be embodied in the decree. 
Koovur Ba- ' Natesan Cheiti v. Vengu Nachiar .{1), Gobind Chandra Pal v. Dwarakanath 


sivi Reddi. Pal (2) followed. - 

f : . Second Appeal from the Judgment and Decree of the 
District Court of Kistna in A. S. No. 584 of 1910 preferred 
against the judgment and decree of the Court of the’Subordinate 
Judge of Ellore, Kistna in O. S. No, 52 of 4909. — 

Zynuddin for T. Prakasam for Appellant. 
‘PON arayanamurthi and P. Somasundaram for. Res- 
pondents. i 
“- The Court delivered the following : 
Judgment :—There is a preliminary objection taken to the 
entertainment of the secondappeal ontwo grounds:—One groundis 
that it is practically a second appeal preferred against the order of 
the District Court which was passed in appeal from” the order of 
the Subordinate Judge recording a compromise under O. XXIII, 
R. 3, and that such a second appeal is prohibited by O: XLIII, 
R. (m) and S. 104, cl. (2) -The short answer to this-is that 
“there was no appeal to the District Court against the order of 
„the Subordinate Judge recording the compromise nor is the pre- 
sent second appeal against any order of the District Court passed 
in appeal against any such-order of the Subordinate Judge. The: 
appeal and second appeal are respectively from the decree of the 
Subordiriate Judge passed in accordance with the compromise 
agreement after recording it and from the decree of the . District 
Judge on appeal against the Subordinate Judge’ s decree, — 
The next contention is that S. 96, cl. (3) prohibits an appeal 
‘from a decree passed by the Court with the consent of the parties. 
The answer to this objection is that the decree itself was. not 
passed by the consent of parties but the Court held that there was : 
a consent of the parties to the terms of the compromise agree- « 
ment which was recorded and it passed a decree in accordance 
therewith notwithstanding the objection of one of the parties. 7 
The preliminary objection fails. 
Coming to the merits of the second appeal, the appellant’s — 


learned Counsel contended that under the compromise agreement 
the first defendant agréed only to execute.a sale deed to the 


1. (1909) IT. R. 88 M. 102, 2. (1908) I; E: R. 85 6,887, ° 
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plaintiff outside ‘the Court in consideration of the plaintiffs 
withdrawing the suit, and that he did not agree to a decree being 
passed compelling him (the 2nd defendant) to execute such a sale 
deed. Whether he agreed to the Courts passing a decree or not, 
compelling him to execute a sale deed is not relevant. The real 
question is whether the suit was adjusted by a, compromise, one of 
the terms of which was that the 1st defendant should execute 
such a-sale deed and whether a decree can be passed in accord- 
ance with such a term. We think that it could be done. 

Another contention put forward by the appellant’s Counsel 
Mr. Zynuddin who argued the case with ability and fairness 


was that such a term does not “relate to the suit” and hence the - 


decree cannot embody it. Though certain earlier decisions were 
inclined .to the view that any terms which did not directly con- 
cern the subject matter of the suit could not be embodied in 
the decree, we prefer to follow the later cases, in Natesan Chetti 
v, Vengu Nachiar 1 and Gobind Chandra Pal v, Dwarka Nath 
Pal 2 which hold that all terms which form the consideration for 
the adjustment -of the matters in dispute in the suit, Whether they 
form part of’ the subject matter of the suit or not do become 
related to the suit and can be embodied in the decree. - 


In the result the second appeal sg and is dismissed. with. 


costs of the first Respondent. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Sadasiva Aiyar and Mr. Justice 


Tyabji. ; 
`- Raman Nambiar o’ ... Appellant * 
, (Plaintiff.) 
= Ve u 
S Nambiar s -.. Respondent. 
ee (Defendant.) 


Malabar Law—Karnavan—Melcharth—Granied before expiry of Kanom— 
Necessity or benefit to be shewn. 

A melcharth granted by a Karnavan before the expiry of the term of the kanom 
cannot be supported unless there was adequate necessity or the grant is shown to be 
for the benefit of the Tarwad. 

Second Appeal from the decree of the’ District Court of 
North Malabar in A. S. No. 359 of 1910 preferred against the 


1. (1909) I. L. R., 33 M. 109. 2. (1908) I. L. R., 35 0.837. 
* B, A. 727 of 1912. 16th July 1914, + 
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decree of the Court of the District Munsif of seheng in O. S, 
No, 449 of 1908. 

K: Govinda Marar for Appellant, 

` C. V. Ananthakrishnayyar for Respondent. 

The Court delivered the following 

Judgment :— The learned District Judge’s- view seems to be 
that the alienee from a Karnavan under a Melcharth granted before 
the expiry of the terms mentioned in previous kanom deeds need 
not prove adequate necessity for the grant of such a Melcharth 
and that even if the Melcharth was not a “ wise ” transaction, it 
cannot be set aside at the instance of the succeeding Karnavan 


‘unless it is proved that it was a transaction intended to benefit 


the Karnavan or his sons at the expense of his family or to 
defraud the Tarwad. This view is opposed to the decisions ‘of 
Cheria Chinkandan v. Krishnan Nambiar 1 and'S. A. No, 877 
of 1911. The Melcharth cannot be upheld unless. there was 
adequate necessity or unless the grant of it was beneficial to the 
Tarwad. The learned Judge’s decision is vitiated by his having 
misdirected himself or the law governing the consideration of the 
question involved. We set it aside and remand the case for the 
decision of the appeal before him dé novo, The costs in this court 
will abide and follow the result, 


^ 


IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 

l Present:—Mr. Justice Sadasiva Aiyar and. Mr. Justice 

Tyabji. | | ; 
' Bangarasami Aiyangar . Appellant (1st Defendant.) 


A R K A. R. S. M. Somasundaram | aia ki kb 
Chettiar and others 

Deed—Recital of execution by three—Eaxecution by only | two —Tibilty of the 
executants—Question of fact. 

Where a document recites that it is executed by A, B& C but only A&B. 
exeoute it, the question whether A & B agreed to be liable only if O also joined is 
æ question of fact to be decided according to the circumstances of each case and 
cannot be the subject of a second appeal unless there is no evidence to justify the 
finding of the court below. 

Sivasamy Chetty v. Sevagan Chetti 1 Krishnama Chariar v. Narasimhachariar 





1. (1912) 15 M. I. T. 600. 
1. (1901) I.L. R. 25 M. 389. 2. (1908) I. D. R. 81M. 114. 
“5, A. STL of 191. 16th July 1914, 
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Second Appeal from the decree of the Court of the subordi- 
nate Judge of Tinnevelly in A. S. No. 562 of preferred against 
the decree of the Court of the District Munsif of Tinnevelly in 
0. S. No, 29 of 1908. i 

K. Srinivasa Aiyangar and “8. K rishnamaëčhari for 
‘Appellant, - 

O. S. Venkatachari for Respondent. 

The Court delivered the following: 

‘ Judgment the question whether when a document which recit- 
es that itwas executed by A, B and C is executed by A and B alone, 
whether in such a case, A and B agreed to be liable. under it 
only if C also joined in executing it is a- question of fact to be 
decided on the circumstances of each particular case Sivasami 
Chetty. v. Sevagan Chetti! and Krishnama Chariar v. Narasimha 
Chariar 2. In this particular case, the Lower Appellate Court 
has after considering the circumstances and probabilities arrived 
at the conclusion that the Ist defendant (the appellant before us) 
agreed to be liable under Exhibit A notwithstanding that one 
Desika Chariar mentioned in the recital as a co-executant did 
not sign it. Though it must be admitted that the Judgment is 
not quite satisfactory, we cannot say that there is no evidence 
on which the Lower Appellate Court could have arrived at the 
conclusion at which it arrived. The plaintiffs 1st witness says 
that he made a demand on the tst defendant for money due 
under the particular pronote and the Ist defendant promised to 
pay up sum, thus impliedly admitting that his liability under it 
was not made conditional on Desikachariar’s joining in its execu- 
tion, We are not satisfied that the Subordinate Judge has 
misconstrued the documentary evidence in any material particular. 

We, therefore, dismiss this second appeal with costs. | 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

Present :—Mr. Justice Benson and Mr. Justice Sundara 


Iyer. - | 
Lakshminarayana Panigrahi ... Petitioner” (Plaintiff) 
v. 
Pasupureddi Gopi ... Respondent (Defendant.) 


Vizagapatam Agency Rules, R, 17,20—Order declining to entertain special 


` appeal—Not decree—Not revisable by High Court. 





1. (1901) I. D. R. 25 M. 889. 2, (1908) I. D. R. 81 M. 114. 
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1“ Under Rule 20 of the Vizagapatam Agency rules, the High Court has no power 
H direct the Agent to revise his order declining to entertain a special- appeal 
under rule 17 as Bach an order is not a decree within the meaning of Rule 20. 


Petition praying that in the circumstances stated therein the 


_Ffigh-Court will be pleased to direct the agent to the. Governor 


at Vizagapatam to review his order in D. Disposal No. 669 of 
1910 (against the decree of the Court -of the Special -Assistant 
Agent, Parvatipur, in Civil Appeal No, 25 of 1910 preferred against 
the. decree of the Court of the. Agency District Munsif, eee 
in. O. S, No, 72 of 1910.) 


“Ne Ramesam for the Petitioner. 
Pi Narayanamurti for the Respondent, | ate, 
"The Court made the following | ee eee 


a 


| Order. This is.a petition under rule 20 of the. NAN 
pa rules asking uŝ to direct the agent to review his order refu- 
sing. to admit an appeal presented to him against: an. appellate 
judgment of a Special Assistant Agent reversing the judgment of 
the Agency District Munsif of Gunupur. - The appeal against 


. the Munsif’s judgment was preferred under Rule No.-16 ; Rule No. 


17 provided that the appellate decision of Divisional Assistants 
shall be - final provided that the agents shall be at liberty, for 
special reasons,to be recorded, to admit a special appeal in his 
court within the time prescribed for the admission of a regular _ 
appeal. Rule No, 20 gives this court the power to direct the 


` agent to review his judgment in the case of decrees passed by 


him in appeals from the decrees of the subordinates. | We do 
not think that the agent’s order in this case can be regarded as 
a decree. Mr. Ramesam contends that the agent’s order was. 
one disposing of an appeal against the appellate decree: of the 
Divisional Assistant and that itis therefore .a decree, but -Rule, 
No. 17 expressly provides that the decision of a. Divisional 
Assistant in an appeal. shall be final. Rule No. 17 cannot, 
therefore be read as giving aright of appeal against such a 
dicision. The rule no doubt empowers the agent for special 
reasons to admit a special appeal. The meaning of this must 
in our opinion be taken to be that, if the Agent thinks fit, the 
party should have a right of appeal. In.other words a second 
appeal will lie with the agent’s leave. This is the only way of 
reading the latter part of Rule No, 17 consistently with the 
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former part making the appellate decisions of Divisional 
Assistant Agent final. Rule No. 17 cannot be regarded as 
conferring on the party concerned a limited right of appeal., He 
has no right of appeal at all except with the leave of the Agent: 
The Agent’s order therefore was one refusing leave to appeal 
as there were no special grounds for giving it. Such an order 
cannot be held to be a decree. Rule No. 20 is therefore -in- 
applicable. We dismiss the petition with costs. = 


at 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Benson and Mr. Justice Sundara 
Iyer. . 
Tangirala ‘Chiranjivi, being minor Appellants* (Plaintiffs 
by his mother and next friend land 2 and the sons 
Lakshmamma and others of the deceased 3rd 
Plaintiff.) 
V. 


Raja Manikya Rao Rajya Laksh- Respondents (Defen- | 


mamma late a- minor but now of dants Nos. 2,7 to 
full age (Vide order, dated 17-4-12 12 and 14 to 16.) ` 
in C. M, P. No. 726 of 1912 and i 

order, dated 31-7-12 in C. M. P. 

No. 1456 of 10 and others, 


i E 

Religious Endowments—Temple—Dharmakarta—Power to dismiss—Vritikar—_ 
Vriti for. réciting Veda,—Sex, ignorance of Veda and minority if disqualification— 
Inam granted by Zaririndar and confirmed by Goveriment—Not resumabdle by? 
temple trustees—Right of resumption in Government. 


Tho trustees have no power to resume an inam granted to certain Vritikars of 
the temple for reciting the Veda when the inam is not one granted to the temple 
but was granted to the Vritikars themselves conditional on their performing the’ 
service by the zamindar and was confirmed by the Government, the right of re~. 
sumption prima facie being in the Government. f 

Whether the trustees could dismiss the Vritikars is a question to be determined 
upon the evidence in the caseand not a matter for assumption. 4 


It cannot be assumed that a minor, a female and a person unlearned in the 
Vedas would lose the right to the servicein the temple; services being often per- 
formed by proxies, the onus would be on the Dharmakartas to show that those 
are disqualifications. 


Appeal from the decree of the District Court of Guntur in 
OQ. S. No. 28 of 1905. 


7 Ay 201 of 1909. A 17th April 1913, 
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‘e The ‘Court delivéred the following ~ 
- Judgment: —The District: Judge’ does not- seem to have 


; appreciated the real questions arising “or decision in the case. 


The: lands in: ‘ question‘ were ‘admittedly’ granted to` certain 
Vritikars for reciting the Vedas-in a temple. The Inam title. 
deed; Exhibit A, was granted to the Vritikars. It does not 
appear that the temple had any-right of property in the lands- 
The inam being a conditional one granted- bya Zamindar: and 
confirmed by the British Government, the right of resumption | 


-would be in Government. The trustees did not state how they 


had any right to take possession of the lands. ‘Again, the 
Judge seems to have’assumed that the trustees had the right to 
dismiss the Vritikars.. We express no opinion on-.the question 
whether in the case of such a grant the trustees would have such 
aright. But'the matter was one which should have been, tried 
and could.not be decided on any.assumption: > Again, the:District 
Judge has assumed that a minor, a female and a person unlearn- 
ed. in the Vedas would: lose the right to the service’ in the 
temple; there is no basis for the assumption ; ‘the onus would be 
on the Dharmakartas to prove any such disqualification ; services 
in temples. are ‘often performed by proxies. | 


‘Again, the Judge did not try the question- pa ik the plaine 
tiffs neglected or refused to have the services properly performed. 


| Further, unless the Dharmakartas could prove their right. tọ take 


possession 'of the lands, the plaintiff's’ suit ` - must succeed,, 
even if they failed | to perform. the -services . or . forfeited. 
their right to the services, the right of resumption of the inam' 
being prima facte i in Government: alone. As the case has--not 
been properly tried, we set aside the decree- of the, Lower Court 
and remand the suit for fresh disposal according to law after 
recording all the evidence that either party- may adduce, The’ 
costs of this appeal will abide the result, ` 


J 
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PRIVY COUNCIL. 
Present :—Lords Sumner and Parmoor, Sir John Edge and 
Mr. Ameer Ali. 
On appeal from the Court of the Judicial Commissioner of 
Oudh at Lucknow. 
Musammat Amir Begam ... Appellant * 
2. 
Khwaja Saiyed Badruddin Husain and others... Respondents. 


Arbitration—Award—W here separable portion bad— Validity of*—Misconduct 
of arbitrator—Whether irregularity im procedure amounts to—Dishonesty and 


partiality— Whether arbitrator bound to take notes. of proceedings before him— . 


Eaamination of arbitrator. , 

Where an award was questioned both on the ground of corruption and irregul- 
arity of proceduré, the latter ‘consisting in not making proper -inquiry as to the 
matters in dispute and keeping adequate notes of the proceedings. 

Held, that if, irregularities in procedure could be proved which would amount 
to no proper hearing of the matters in dispute, there would be misconduct sufficient 
to vitiate the award without any imputation on the honesty or impartiality of the 
arbitrator but that the burden of proving them was on the party that alleged the exis- 
tence of such irregularities and that in the present case the burden had not been 
discharged. 

That though it is generally desirable that an arbitrator should make and retain 
for subsequent use if necessary, notes of the proceedings before him, the absence of 
such notes is not a ground for setting aside an award at the instance of a 
party who was summoned to appear and must be held to have known the general 
course of procedure did not make any protest until after the making of 
the award with the terms of which she was not satisfied. 

Held also, when a matter has been considered by the arbitrator and a 
decision given it cannot be questioned unless the charge of corruption or misconduct 
is established but: where he decides a matter which is clearly outside his power 
the whole award would be bad unless that portion of the award is separable from 
the rest. 

It is well recognised law that when a separable portion of the award is bad, the 
remainder of the award if good can be maintained. 


Held further, the limitations applicable to the evidence of an arbitrator as a 
witness in a legal proceeding to enforce his award are stated in the case of Buccleuch 
v. The Metropolitan Board of Works 1.' but where charges of dishonesty are made 
any relevant evidence which he can give is properly admissible provided that evidence 
admitted as relevant on a charge of dishonesty or partiality is not used for a 
different purpose viz. to scrutinize the decision of the arbitrator on matters within 
his jurisdiction and on which his decision is final. 

That a charge of corruption if made should be put fairly and squarely to the 
arbitrator so as to enable him to give a direct answer or explanation. 

That the charge of corruption or partiality was not made out. The method and 
amount of valuation and materials for such valuation adopted by the arbitrator 


* 27th March, 1914. 1. (1872) L. R. 5H, 418, 
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- ‘ Py 
were matters within his discretion and in the absence of proof that he was influenc- 
ed by any corrupt motive, the mere fact that in. every matter, his - decision 
was in favour of one of the parties was not sufficient to support a charge 


of corruption. 


Buccleuh v. The Metropolitan Board of Works (1) explained. 

Appeal from an Order anda Decree of the Court of the 
Judicial Commissioner, dated Aug. 15,1911 reversing an Order 
and Decree of the Court of the Subordinate Judge of Lucknow, 
dated May 5, 1911. 


The facts of the case have been sufficiently dealt with in 
their Lordships’ Judgment. 


De Gruyther, K. C. and Dube for the appellants contended 
that the arbitrator did not decide but assumed the validity of the . 
will. Under the terms of reference he had no power to divide the 
property by specific allotments, but duly to settle the respective 
shares of the claimants. He was not empowered to decide ques- 
tions of title to property as between the estate of the deceased and 
third parties. He misconducted himself in the allotments he made 
to the claimants by deliberately undervaluing the property allotted 
to Badruddin and by overvaluing the property allotted to others 
as also in deliberately allotting to Badruddin the best and un- 
encumbered property. He also deliberately allotted to the 


- appellant’s share a fictitious debt of Rs. 4000 and refrained 


from giving her money admittedly due to her. The award was 
bad as it was not based upon enquiry or evidence given in the 
presence of the parties or anything approaching a judicial 
investigation and rested on arbitrary assumptions of the arbitrator 
or on assumed personal knowledge. The submission to arbitra- ' 
tion was made in ignorance of the fact that the person named ‘as 
arbitrator was an attesting witness to the will in dispute. 


Reference was made to In re Enock Zacty Ky, Rock 4 Co's 
Arbitration 2 Sched. II, Para 20 of-Civil Procedure Code. Kali 
Prosanno Ghose v. Rajani Kant 3. 4 

Upjohn, E.C. and Lowndes for the sn gaen contended 
that the award was good and binding between the parties. 

The arbitrator did not abuse the powers entrusted to him by 
the reference. He was not guilty of any misconduct which 
could vitiate the award. 


1. (1872) D. R. 5 H. L. 418. 
` 2. (1910) Q. B. 327. , 3. (1897) I. L. R. 25 ©. 141. 
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Reference was made to Ss. 21 and 47 of Act V of 1908. 

De Gruyther in reply. 

The Judgment of their Lordships was delivered by 

Lord Parmoor.—This is an appeal froma decree of the 
Court of the Judicial Commissioner of Oudh, dated 15th August 
1911, reversing a decree of the Subordinate Judge of Lucknow 
passed by him upon an application by Respondent (1) for the 
filing of an award. 

On the 6th of May 1909, one Khwaja Farid-ud-din Husain 
(hereinafter called the testator): died at Lucknow, leaving con- 
siderable property, and had as heirs, according to Mahommedan 
law, a full sister (the Appellant herein), two step-brothers, Res- 


pondents (2) and (3), two step-sisters Respondents (4) and (5), l 


‘and a widow Respondent (6). Shortly before his death, the 
testator made a will by which he appointed Respondent (1) his 
executor, and, as he was entitled to do by Mahommedan law, 
bequeathed him one-third of his property, After the death of 
the testator disputes arose between the parties interested, and 
litigation was commenced. On the 6th August 1909, the matters 
in ‘dispute were referred to the sole arbitration of Munshi Sak- 
hawat Ali under a submission of reference in the following form :— 


‘Whereas there exists a dispute amongst us, the executants, regarding the 
estate of Khwaja Farid-ud-din, deceased, and the deed of will dated the 20th April 
1909, we, the executiants, have, of our own accord, appointed Munshi Sakhawat Ali 
as a referee for the purpose of settling the matters in dispute. We agree and record 
that the said referee may decide it in whatever way he may deem proper, we, the 
executants, shall remain bound by the award. Therefore we have executed these 
few presents by way of a deed of agreement so that they may serve as an authority.” 

The arbitrator entered upon the reference and published his 
award on the 16th July 1910. He confirmed the appointment of 
respondent (1) as executor, and gave him one-third of the 
property. The remaining property fell to be divided according 
to Mahommedan law. The parties were entitled in the following 
shares — $ 

The Appellant to a third share, the Respondents (1) and (6) 
jointly to a moiety, the Respondents (2) and (5) to a sixth share. 
The arbitrator then proceeded to distribute the property in pro- 
portion to the shares to which the respective parties were entitled 
and for this purpose to make a valuation. The property so 
valued amounted in the aggregate to 91,042 rupees. There was 
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a further item of 4,000 rupees, which was in no sense an ascer- 
tained or settled amount, but was based on a right to claim a 
rendition of accounts from a certain Ahmad Khan, and this item, 
for what it was worth, was allotted to the appellant. The respon- 
dents (1) and (6) in respéct of their joint half share were allotted 
propérty valued at 45,010 rupees. The appellant in addition to 
the above item of 4,000 rupees was allotted’ property valued at 
30,879 rupees, and respondents (2) and (5) were allotted property 
valued at 15,153 rupees. On the face of the award the. distri- 
bution appears to.be fairly made. So far as there is any advan- 
tage it is in favour of the appellant. This apparent advantage 
is referred to and explained by the arbitrator in his award. 

At the time of the testator’s death there was a considerable 
mortgage (20,000 rupees) affecting certain portions of his- property. 
The arbitrator recognised that the allottees of the mortgaged 


“property would be under a disadvantage with an apprehension 


of possible loss. He therefore decided that the debt of 20,000 
rupees and its interest should, as among the parties entitled 
under the will, be a charge on the entire property of the testator, 
and proportionately on all the co-sharers, and that each co-sharer 
should be liable to pay in proportion to his share, and that each 
co-sharer should as soon as possible pay his proportionate share 


-both capital and interest to the creditor. Whether this pro- 


vision in the award did give full protection to the allottees of the 
mortgaged property, it is not within the province of Their Lord- 
ships to decide. It is sufficient that the matter was -consideréd 
by the arbitrator and his decision cannot be questioned unless 


-the charge of corruption or misconduct is established. The 


award further purported to assign specific lands in the Zamin- 
dari of Rasulabad by way of partition, a matter clearly outside 
the power of the arbitrator and which would render his award 
invalid, unless this portion of his award is separable from the 
rest. In the opinion of Their Lordships there is no difficulty 
whatever in separating this portion of the award from the rest. 
It is well recognised law that when a separable portion of an 
award is bad, the remainder of the award, if good, can be main- 
tained. In this respect Their Lordships agree with the judgment 
of the Court of the Judicial Commissioner of Oudh, and it be- 
comes necessary to consider the grounds on which the remainder 
of the award has been attacked. 
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On the 10th June 1910 respondent (1) made an application 
to the Court of the Subordinate Judge of Lucknow to file ‘the 
award in Court under paragraph 20 of the Second Schedule of 
the Code of Civil Procedure Act, 1908. On such an application 
the Court, if satisfied that the matter has been referred to arbi- 
tration and that an award has been made thereon, and that no 
` ground such as is mentioned or .referred to in paragraphs 14 and 
15 is proved, shall order the award to be filed and shall proceed 
to pronounce judgment according to the award. Paragraph 14 
states the grounds on which the Court may remit the award to 
the reconsideration of the same arbitrator or umpire. Paragraph 
15 states the grounds on which alone an award shall be set aside. 
The first of these grounds is corruption or misconduct of the 
arbitrator or umpire. It was on this ground that the Subordinate 
Judge refused to order the filing of the award and disallowed the 
application of the respondent (1) who had been treated as plain- 
tiff in the proceedings. 

On the 7th September 1910 issues were framed by the Sub- 
ordinate Judge. The only material one is: Is the award vitiated by 
the misconduct of the referee as alleged under the paragraphs 9 to 
20 of the first defendant’s (the appellant’s) written statement ? 


The misconduct alleged against the referee was twofold :— 
(1st) That the referee had acted corruptly and dishonestly 
in his capacity of judge. 
(2nd) That the proceedings in the reference had been con- 
ducted in such a way that the matters in dispute had not been 
properly tried. 
Their Lordships will deal first with the less important point 
_ of irregularity of procedure. 

If irregularities in procedure can be proved which would 
. amount to no proper hearing of the matters in dispute there 
would be misconduct sufficient to vitiate the award without any 
imputation on the honesty or impartiality of the arbitrator. In 
the present case it was alleged on behalf of the appellant that 
there had been no proper inquiry, since the parties had not been 
properly summoned to appear before the arbitrator, and the 
appellant had not had an opportunity of meeting the case set up 
by the respondent (1). The burden of proving this allegation 
was upon the appellant and other defendants at the trial before 


Musammat 
Amir Begam 
v 
Khwaja 
: Saiyed 


Musammat 
Amir ae 


Khwaja: 

` Saiyed 
Badruddin 
Husain. 


186 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXVII 


the Subordinate Judge. The only relevant witness called on 
behalf of the appellant was Shaban Ali, who admitted in cross- 


` examination that he was sent for by the arbitrator: on several 


occasions and questioned in respect of the value of immoveable 
property. As against the evidence, which in itself is quite in- 
sufficient to prove the alleged irrégularities, the arbitrator stated 
on oath that he invited all parties to put in written statements . 
before him, but that they declined to do so; that he was never 
asked by any of the parties to hear oral evidence and that no l 


oral evidence was tendered at any time, and that he got little or 


no assistance from any of the parties in making his inquiries. It 
is, however, unnecessary in Their Lordships’ opinion, to further 
analyse this evidence since they agree with the Court of the 
Judicial. Commissioner of Oudh that the allegations of irregu- 
larity in procedure were not proved against the arbitrator and 
that there is no justification for the strictures passed by the 
Subordinate Judge upon the conduct of the arbitrator, Further 
severe comment was made that the arbitrator did not make and 


retain any adequate notes of the proceedings. No doubt it is - 


generally desirable that an arbitrator should make and retain for 
subsequent use, if necessary, notes of the proceedings before 
him ; but there is no warrant for holding that in the absence of such 


_ notes an award should be set aside at the instance of one of the 


parties, who must be held to have known the general course of 
procedure, and who did not make any protest until after the 
making of the award with the terms of which she was not 
satisfied. 

The last point, and the most important, is the grave charge 
that the arbitrator acted dishonestly and with partiality in con- 
ducting the inquiry and making his award. This charge was. 
found to be established by the Subordinate Judge. The main 
evidence relied upon to support this conclusion was that given by , 
the arbitrator, himself in cross-examination. An arbitrator, 
selected by the parties, comes within the general obligation of 
being bound to give evidence, and where a charge of dishonesty or 
partiality is made, any relevant evidence which he can give is 
without doubt properly admissible. It is, however, necessary to 
take care that evidence admitted as relevant on a charge of 
dishonesty or partiality is not used for a different purpose; namely, 
to scrutinise the decision of the arbitrator on matters within his 


ow 
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jurisdiction, and on which his decision is final. The limitations 
applicable to the evidence of an arbitrator as witness in a legal 
’ proceedings to enforce hisaward, are stated inthe case of Buccleuch 
v, The Metropolitan Board of Works 1, but where charges of dis- 
honesty are made the Court would reject no evidence of an 
arbitrator which could be of assistance in informing itself whether 
such charges were established. 


In the opinion of their Lordships the Subordinate Judge 
did not take sufficient care in the discrimination of the purpose 
for which the evidence was admissible, and utilised evidence 
relevant on the charge of corruption to criticise methods adopted 
by the arbitrator in determining the quantum of his valuations. 
The course adopted in the cross-examination of the arbitrator 
was not satisfactory. There was a prolonged and critical exami- 
nation into the details of figures, used by the arbitrator, in 
making his award, but the charge of corruption was not put fairly 
and squarely to him, so as to enable him to give a direct answer 
or explanation. It is not surprising, that a cross-examination so 
conducted should lead to a certain amount of confusion and 
contradiction, but Their Lordships cannot find in this respect any 
warrant for supporting the grave charges of corruption and 
partiality. 


The distribution and valuation of the testator’s property 
amongst the parties entitled are stated without ambiguity on the 
face of the award. In the first place the arbitrator sets out the 
details of the property allotted to respondent (1) and in each 
instance his estimation of value, The first property allotted is the 
entire village of Mohi-ud-dinpur, alias Hajiganj and the esti- 
mated value is 28,785 rupees. In respect of this allotment and 
valuation three charges are made against the arbitrator. It is 
said, first, that Hajiganj was a choice portion of the property 
of the testator and that its allotment to Respondent (1) showed 
partiality in his favour to the detriment of the Appellant. The 
arbitrator’s answer is that it was undesirable to divide Hajiganj 
and that the only way in which division could be avoided was 
by its allotment in entirety to Respondent (1). This explanation 
is in itself reasonable and effectively answers the charge. 


1. (1872) L. R, 5 H. L. 418, 
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` The’second allegation-is of undervaluation. : The arbitrator 
is said to‘have dishonestly assessed this property at a low valua- 
tion intending to give an unfair preference to’ Respondent (1). 
The evidence adduced in support of:this charge is thatthe valua- 
tion was made on the patwari’s figures: to the rejection of those 
appearing in the accounts ofthe.testator, the former figures giving 
a lower rate of profit income, and thereby diminishing the 
capitalised value. Their Lordships can see no reason for not 
accepting the arbitrator’s explanation given in cross-examination. ' 
He considered the Patwari’s figures more likely to form an 
accurate basis for valuation than those in the private accounts, 
and stated that there were reasons which made him think ‘that 
the private accounts were not satisfactory. This is just one of 
the matters on which an arbitrator is bound to exercise his 
discretion in estimating value, and the evidence is quite insuffi- 
cient to prove that the arbitrator’s choice of materials was influenc- 
ed by a corrupt motive. Apart from the charge of corruption, it was 
beyond the competency of the Subordinate Judge to scrutinise 
the estimate of value appearing on the face of the award. Their 
Lordships can find no reason for coming to the conclusion. 
that the basis of valuation suggested by the Subordinate Judge is 


` preferable to that of the arbitrator. 


The third charge made under the head of Hajiganj-is tati in 
the valuation, no account was taken of the Zamindar’s.office said 
to be worth 500 rupees. The arbitrator’s answer is that it was 
included as part of the village property, and that in any case it 
was covered by the addition of 2,000 rupees which he had made 
to the value of the village as a whole. 


The second property allotted to Respondent (1) consists of 
houses at Lucknow. . It was said that the arbitrator had unfairly 
undervalued this property to the detriment of the Appellant, and 
that he had included in his valaation a house which belonged, to 
the Appellant, and not to the testator. There is no weight in the 
criticism made. by the Subordinate Judge of the valuation of this 
property when theactual method adopted by thearbitrator is under- 
stood, The arbitrator havingadifficulty in obtaining any satisfactory 
basis for fixing a valuation invited the parties to send in tenders, 
stating the price they would be. prepared to pay for each of the 
houses. The only party who tendered for all-the houses was 
respondent (1), whose tender in the aggregate amounted’ to a 


7 
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priceof 11,900 rupees. The Appellant sent in a tender for three of 
the houses at a slightly lower figure under each head, but the differ- 
ence is so small as to be negligible. The arbitrator . fixed the 
value at 11,800 rupees, reducing the tender price in the case of 
two houses by the comparatively insignificant sum of 50 rupees: 
The methed of valuation adopted by the arbitrator was within 
his discretion, and it is impossible to find that the small altera; 
tion in the case of the two houses was inconsistent with honesty 
and impartiality. 


. It was necessary for the purpose of making his award that the 
arbitrator should determine whether or not to include in his dis- 
tribution of property the house at Lucknow claimed by the Appel- 
lant, He gave his reasons for the decision at which he arrived. 
He knew that the house in question had been assigned to -the 
appellant many years ago under a deed of compromise, but found 
that the testator had not given up possession, always treating 
the house, as his own and mentioning it in his willas a portion of 
his éstate. _He came to the conclusion that the testator, notwith- 
standing the deed of compromise, , had a good title by adverse 
possession, and that the appellant’s claim could not be sustained. 
He may have been right or wrong in the conclusion he arrived 


at, but Their Lordships find no warrant for the inference that he — 


was in any way actuated by a dishonest motive. If he was wrong 
and the house was not the property of the testator, its inclusion 
in the award might be detrimental to Respondent (1), but could 
have no effect whatever in defeating the title of the true owner. 
In addition to Hajiganj and the house property the arbitrator 
allotted to Respondent (1) certain properties of comparatively 
small importance. Having regard to the decisión at which 
Their Lordships, have arrived on the more important portions of 
the: property allotted to Respondent (1), it is unnecessary 
to follow under these heads the criticisms of the Subordinate 
Judge, which denote no more than a difference of opinion from 
the arbitrator on questions-not within, the jurisdiction of the 
Subordinate Judge to determine. No attack was made on the 
allocation of household furniture, cash -and ornaments in 
Lucknow, or on their estimated value of 4,200 rupees. 


. Having allotted’ his share to Respondent (1), the arbitrator 
next proceeds in his award to allot her share to -the Appellant, 
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Musammat and to estimate the value of such share. There are three. heads. 

ame Degan The entire village of Kundri; a share in the village of:Rasulabad ; 

ng and a sum of 4,000-rupees. The testator’s share in the village 

Badruddin of Rasulabad was at this time subject to a considerable mortgage 

Husain. | of 20,000 rupees, and it is alleged on behalf of the appellant ‘that 

the arbitrator acted dishonestly in allotting to. the. Appellant 

property subject’ to the disability of the mortgage; that -he 

unfairly overvalued the testator’s property in Rasulabad; and 

that he must have known that the allocation of the sum of 4,000 

rupees was practically illusory. In the allotment of the testator’s 

share in the village of Rasulabad, the arbitrator was asked by 

Respondents (2) to (5) to give them a share in Rasulabad-adjoined 

to their share in Mahal Pachhim which they already possessed. 

The award shows that he complied with this request. The 

question, therefore, “arises whether there is any evidence of 

dishonesty in his allotting the remaining share of the testator’s 

property ‘in the village of Rasulabad to the Appellant. The 

Appellant was already a co-sharer in Mauza Rasulabad, holding 

a share in co-tenancy with the testator. It was, therefore, quite 

reasonable that the arbitrator should assign a share to the appel- 

lant of the testator’s property in that village. If the allocation 

under the above circumstances was properly made, the disability 

< attached to the mortgage could not be avoided. It was necessary 

that some of the parties should be subject to this disability, and 

the matter, was obviously present to the mind of the arbitrator, 

who in his award provided against an apprehension of loss by 

deciding that the mortgage debt and its interest should be a ` 

charge on the entire property of the testator, and proportionately 

to all the co-sharers, each co-sharer being. liable to pay in 

proportion to his share, and that each co-sharer should so soon 

as possible pay his capital and interest to the mortgagee. Their’ 

Lordships have already referred to this portion of the award, 

indicating their opinion that the arbitrator had dealt-with.the 

liability of the mortgaged property, providing what in his opinion 

appeared to be the best remedy. Under these circumstances 

Their Lordships can find no evidence for the alleged dishonesty | 

in the allotment of a share of the mortgaged property to. the 

appellant, and agree in the decision of the:Court of the Jüdicial 
Commissioner. | E 
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Their Lordships have found some difficulty in understand- 
ing on what ground the Subordinate Judge has based his finding 
that the Rasulabad property was dishonestly over-valued. - In 
his criticism on the valuation he states that the referee has 
valued the entire estate of the deceased at 95,042 rupees, but 
this in itself is an error, since it is clear on the face of the award 
that the estate was valued for distribution at 91,042 rupees, and 
‘that the additional sum of 4,000 rupees was only thrown in as 
an item which might possibly be recovered on a claim for a 
rendition of accounts from Ahmad Khan. This initial mistake 
affects the subsequent inference and Their Lordships can find no 
evidence of dishonesty in the detailed criticism of the arbitrator’s 
figures. The Subordinate Judge places considerable weight on 


the allotment of 4,000 rupees to the appellant as an element ‘ 


of misconduct inthe arbitrator. It was ‘objected that this was 
at-best a doubtful item and ought not to be estimated in calculat- 
ing the value of the appellant’s share. The answer tothis objec- 
tion appears on the face of the award. In calculating the value on 
the appelldnt’s share of the testator’s property, this sum was 
not taken into account, but thrown in as an additional item after 
the appellant had been allotted property estimated at .30,879 
rupees, in itself rather more than her third share of the valued 
property. : 

Ahmad’ Khan was a Karinda in the employ of the testator, 
and had been collecting his rents. It was alleged before the 
arbitrator that this man had. money in his possession which 
was owing to the estate, and for which he had not accounted. 
Some figures were placed before the arbitrator, but there was no 
reliable evidence either of liability or of amount. Ahmad Khan 
refused to appear before the arbitrator to give any explanation 
of his accounts, and he was not called atthe trial before the 
Subordinate Judge. The respondent No. (1) had given Ahmad 
Khan acquittance for any sums that might be due to him, and 
the arbitrator was informed by Mr. Mohammad Fasih, a 
pleader, and the son-in-law of the appellant, that he, too, had 
given Ahmad Khan discharges, as he desired to get Ahmad 
Khan in his power to support the appellant’s claim for mutation, 
Under these circumstances, what was the arbitrator to do? 
If he had made no reference to the matter in his award, no 
question would have arisen, and, on the face of the award, the 
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“Macaca . -appellant would have had a full one- -third share of the ` valued 
ae Pace property. The course he took was evidently ‘intended to be in 
oe ox ’ favour of the appellant: ‘for what’ ‘it’ was~ worth, and: ‘the finding 
Baidruddin of the Subordinate Judge that there was evidence of dishonesty 
‘Husain. appears.to be founded-on a misapprehension of the ‘terms of ‘the 
award in relation to the distribution“of this item: geek 
f It was'argued before Their -Lordships byicotnsel is the 
‘appellant that, although in each” instance “the ‘eviderice of 
dishonesty might not amount to more than ‘a:case-of ‘suspicion, 
the'aggregate effect would support the- charge of © corruption, 
since in every instance ‘the decision was given in favour of 
‘Respondent (1), and to the-detriment of the Appellant. In Their 
Lordships’ view, this is notan accurate summary, but, in any casé 
there would be no sufficient ground to infer such ‘a grave*charge 
as dishonesty and partiality against an arbitrator..unless much 
stronger .evidence’ was adduced: in support of the. particular 
‘instances relied upon than was forthcoming in the present cabe: 
It is just to the arbitrator to: say that, in Their Lordships’ view, 
-. the-charges of dishonesty and partiality have entirely failed. 
Their Lordships agree with the judgment- of the, Court of 
“the Judicial Commissioner.of Oudh, and wil] humbly advise His 
Majesty to dismiss the appeal with costs. 
Solicitor for appellant—-Douglas Grant. . 
Solicitors for respondents :—Watkins and Hunter. 
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ae "Present. —Lords Moulton and Parker of Waddington; : ‘Sir 
John. Edge and Mr. Ameef “Ali. i 
.On Appeal from. the High Court at Calcutta. 
_ Rai Dwarka Nath Sarkar Bahadur and 
~ another ... “Appellants * 


v. . r 

f Haji Mohamed Akbar and others i Respondent. 
Rai Dwarka’ © Parinership—Suit for dissolution of—Duty to produce accounts—Accounts 
Nath Sarkar. taken in the absence’of—Application for discovery re fused—Propriety of—Re fer- 
aja ence by surviving partners—Binding nature of—Acquiescence im the benefits of — 
Haji Moba: Damages for improper reference—Difference between amount payable under award 

med Akbar. and amount claimed, awarded as damages—If justifiable. 

For the purpose of working out a partnership, decree, each. party to the: action 
_ is bound to produce and discover all documents in his possession relating to the 
`, partnership and where partnership accounts had been taken in the absence’ ot such 


* i7th May 1914. `’ 
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accounts, plaintiff's application for discovery having been refused their 
Lordships upheld the order of the High Court directing accounts to be taken afresh 
after production of the accounts. 
Held, however, that the question whether the legal personal representatives of 
a Jaceased partner were bound by a reference by the surviving partners in relation to 
. a partnership contract was not a pure question of law to be decided without referenco 
to the facts of the case and the High Court was in error in permitting the question 
to be raised for the first timein appeal. The contract which was not in evidence 
might have contained a submission binding on. the representative; even if it 
didnot and the agreement to refer was not originally binding it might have become 
binding on them by their acquiescence therein or their acceptance of benefits 
thereunder. 


Held, further-that assuming the agreement to refer was not binding there was 
no justification for the court giving relief on the footing that the agreement was 
binding but was ‘negligently and improperly entered into and awarding as 
damages the difference between the amount originally claimed and the amount 
payable'under the award, throwing the onus of proving that it was any less sum 

‘on the partners that improperly joined the reference. | 
Appeal heard Exparte-. from a Judgment and Decree of 
the High Court, dated March 21, 1910, reversing a Judgment and 
Decree of the Court of the Subordinate Judge of Madia, ‘dated 
September. 24, 1907. : 
The facts of the case are kijenan set forth in Their Lord- 
ship’ s. Judgment. 
Parikh appeared for the appellants. The” respondents did 
not appear. Š 
The judgment of their Lotdships was delivered by - 


Lord Parker of Waddington.—This wasa partnership action 
__ ingfituted by the legal personal representatives of a deceased 
: partner against the surviving partners. By the decree, dated 31st 
- May 1906, as varied by the order of the High Court, dated 26th 
March 1907, it was directed that the Commissioner be appointed 
for the purpose of taking the accounts therein referred to, being 
the usual partnership accounts. The Commissioner made his 
report on the 14th August 1907 and various objections to it 
were filed. On the 24th September 1907 the Subordinate Judge 
overruled these objections and confirmed and gave relief on the 
footing of this report. The order of the Subordinate Judge was 
appealed. On such appeal two points were decided by the High 
Court. In the first place’such Court decided that the report of 
the Commissioner was unsatisfactory and that the accounts as 
taken by him were not properly taken or supported by proper 
evidence ‘and must be investigated afresh. In this.respect; after 


Rai, Dwarka 
Nath. Sarkar 
Bahadur 


te 
-Haji Moha- 
med Akbar. 


Fai Dwarka 
‘Nath’ Sarkar 
ahad 


Haji “Mahar 
med ‘Akbar. 


154 Pili MADRAS LAW JOURNAL REPORTS. Ívon. xtvtt 


careful ‘consideration, Their Lordships see ño reason to ‘differ from 
the High' Court. Without going into detail, it will suffice to say 
that. the accounts were taken without -production’ or discovery of 
the: partnership: books and documents. For the purpose of work- 
ing out a partnership decree each party to the action is bound to 
produce and discover all documents in his possession relating to 
the; partnership, and an application by the plaintiff in the .action 
for discovery of the documents inthe possession of the present 
appellants appears to have been refused. 


“The secoind point decided: by the High Court stands’ on a 
different footing. It appears that the partrership’s firm had i in 
1903 entered into a contract with the Secretary -of State fot 
India to construct, a bridge which was:completed in due course, but 
a dispute arose between the firm and the Secretary of State/as to 
the amount payable to-the firm under the contract.’ “The surviv- 
ing partners, or one of them, agreed with the Secretary of State 
that this. dispute ‘should be -referred tothe arbitrament-of “Mr. 
Sanders, The legal personal representatives of the deceased 
partner were not parties to the reference. The arbitration 
resulted in the award ofa certain sum as payable td the firm, and 
this ‘sum has ‘been paid and brought into the partnership accounts. 
On the appeal the legal personal representatives of thé ‘deceased 
partner put forward for the first time a.cotitention that they were 
pot bound by the agreement of reference--or the award, The 
High, . Court upheld this ‘contention. In Their Lordships’: ee 
opinion the High Court-:ought to have rejected. the ‘contention: , 
as having been put forward at too late a stage’in the 
proceedings. The question whether the legal personal represen- 
tatives were bound by the agreement and award was not a simple 
question of law, to be decided without reference to-the facts of 
the case, or-any.evidence which might have been available. The 
original contract with the Secretary of State is not in evidence, 
and it is possible that it contained a submission binding on thé 
legal personal .representatives of the deceased partner. Even if 
it did not, and the agreement to refer was not originally binding 
on such legal personal representatives, it may have become 
binding on them by their acquiescence therein, or their acceptance 
of benefits thereunder. The point not-having been raised prior 
‘tothe hearing of the appeal, there -+has been no opportunity ‘of 


x 
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ascertaining the relevant facts. Further, assuming that the 
agreement to refer was not binding on the legal personal represen- 
tatives, it could hardly follow that they were entitled to relief 
on the footing that it was binding, but had been negligibly and 
improperly entered into. And lastly if relief could be given on 
this footing, why should the measure of damages be the. difference 
between the amount originally claimed against the Secretary of 
State and the amount payable under the award, and why should 
the onus of proving that it was any less sum be thrown on the 
persons accused of negligent and improper conduct ? In Their 
Lordships’ opinion the. decision of the High Court in these 
respects was erroneous. 

Under the circumstances Their Lordships will humbly advise 
His Majesty to discharge the order appealed from, and remit 
the case to the High Court with directions that the Commission- 
er’s Report and the order of the Subordinate Judge confirming 
the same be discharged, and the case sent back to the Subordi- 
nate Judge in order that the accounts may be taken on the basis 
of the order of 31st May 1906 as varied by the order of the 26th 
March 1907, and on the footing that every party is bound to 
account to the best of his ability and to give full discovery of all 
documents in his possession relating to the matters in dispute, 
the costs of the appeal to the High Court being made costs in 
the action, and the appellants being entitled to their costs of 
this appeal. 

‘Solicitor for appellants :—Edward Dalgado. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Miller and Mr, Justice Tyabji. 
Sowcar Sahanada Govinda Doss, and others Appellants* 
i (Defendants) 


Ve 
Rajah- Venkata Perumal Rajah, minor by 
his next friend Mr. W, A. Varadachariar Respondent. 

(8rd Plaintiff). 
Limitation Act, art 142, 144— Property under lease—Mortgage by trustee for 
his own purposes—Court sale and delivery—No evidence of collection of oe 

Burden of proving non-collection by defendant—Dedication—Evidence of. 
Where in execution of a decree upon a mortgage in favour of- the defendant 
executed by the previous trustee forhis own purposes without disclosing that he 


* A.M, 76 of 1911. i i 28rd January 1914. 
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wag a trustee of the:property which. was atthe time -under lease in- favour of a 
third, party was sold and purchased, by the defendant who was also put in formal 
possession and there was no evidence ae at any time thereafter, ‘rent was collagted 
by the temple. i ' Reg 

“Held, that art. 142 applied to the “dad and, moré than 12 years having’ elapsed 
from the date of delivery to the defendant, thé suit by the succeeding trustee : sta 
recover the property was barred. bn TEREE 

‘There having been court delivery the, burden was.on, the plaintiff to a that 
‘the defendant did not çollect rent and was not in possession. 6 ; 

In the absence of any written grant or evidence of exclusive appropriation of thé 
profits for the purposes of the temple, the mere fact that the income of'the village 


.had:been used for the temple for a long time, that in the accounts the village was 


called: jari or Tanaka to the temple and even the circumstance- that the village was 
listed as a temple Village and was administered by the Devastanam department, 
(the Raja being the hereditary trustee of the temple) was held insufiċient , to make 
out a dedication of the village to the temple. 


© Per Tyabji, J. J—The fact that people were willing to enter into dealings with 
reference: to the property on the footing that it was. Raja’s private property was a 
oe 

< Appeal from the decree of the Court of the Temporary 
Subordinate Judge of North Arcot in O, S. No. 2 of’ 1910 (Q. S, 


No 1 of 1907 on the - file of the District Court of North: Arcot). 
CR Srinivasa Aiyangar and 8. ‘Ramaswami- diyan for 
‘Apellants. ~~ tt Sa oan 
"LA. Govinda Raghatia Aiyar for" Respondent. Ti 
' © The Court delivered the following : oe 


` Judgments — Miller, J :—The suit was instituted i in 1903 by 
the Rajah of Karvetnagar through a next, friend, an. officer of the 
Court of Wards to recover passession, on behalf of the temple of 
Sri ‘Venugopalasami in Karvetnagar, of the’ village!of: Konaéa- 
mudram which according to the plaint, was given. to.the temple 
on, the 29th_ of August 1808 by a sanad of that. date, The 
present. Rajah has after the institution of the suit taken over the 
zamindari from the Court of Wards and continues the suit 
himself. In 1881 a lease.of the -village for aterm of-10 yearg 
terminating on the last day. of June: 1891, was given by the they 
Rajah. to two persons whom we may call the lessees, at a rental. of 
.Rs. 4000 a year which was to be credited’ in payment ‘of. su ng 
-due-to them on mortgages executed -by the Rajah. The Rajah 
is admittedly hereditary Dharmakartha of the temple’ of Sri Veni: 
“gopalasami, but the money, borrowed on the mortgages, was, not 
for the Purposes: cof the temple but for his own’ private tise,” 
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2. “In 1885 Konasamudrain ‘and another-village were morti ^ 


gaged by a simple. mortgage to ‘the father of the defendants,-I 


may call him the purchaser—and in 1887 he sued ón the 
mortgage and obtained an-ex fae te-decree on the -1st of April of 


that year. 


3. The property was attached’ in exécution of the decree! 


and was brought to sale in August 1889-and purchased by the’ 
mortgagee; the judgment-debtor attempted to get the sale set 


aside alleging.inter alia that the property sold, the .Konasamu- 
dram village, was “ Tanakha ” of the Sri Venugopalasami Temple 
and some other temples. The District Judge in March 1890 
dismissed the application, and the High Court dismissed the 
appeal from his order, observing as regards the allegation that 


the property-was temple property, that that point ought to have- 
been raised in the suit. The judgment of the High Court was ; 
on the 16th April 1891, but the sale was confirmed in April 1890 


after the District Judge’s order, and possession was delivered by 
proclamation on the 7th of May 1890 to the purchaser who as I 
have said was the mortgagee himself. 


4. In.1891 the Rajah’s mother sued the purchaser to recover 
the village from him on behalf of the temple, but her suit O.S, 
No. 9 of 1891 was dismissed by the District Judge who held that 
on the facts stated in the plaint she had no cause of action. 
From this decision no appeal was preferred,- and the purchaser 
and after him his sons remained in possession’ of the village 
until this suit was filed on the 30th of June 1903. 

_ 5. The Subordinate Judge has decreed the Plaintiffs claim 
holding that the village was granted to the temple andis in 
possession of the Rajah in his capacity of hereditary Dharma- 
kartha, and consequently that its alienation was unlawful and 
the Rajah as Dharmakarta can recover possession of it. 

6. He. also dealt with several pleas in bar of the claim, 
deciding them all against the defendant. Of these pleas the 
only ones argued before us are those which raise questions of 
Limitation Res Judicata and bona fide purchase with Notice. 

7. Iwill deal first with the plea of Limitation. - For the 
appellants it .is claimed that Article 142 of the first Schedule of 
the Limitation Act applies and that the plaintiff is.bound to show 
that ‘he was- not -dispossessed twelve years before the - institution 
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of-the suit, while the respondent contends that the defendants 
must show adverse possession for 12 years if they want to bar the 
suit. In the Court below some other provisions of the Limitation 
Act were relied on, but before us no argument was based on them, 


8. As the evidence stands it is not very important to decide 
which of the two Articles 142 or 144 is applicable to the case, 
but I am unable to see any reason why Article 142 should not 
be applied if it is necessary to apply it. 


9. For the appellant it was contended as in the Lower 
Court that the Dharmakarta lost possession at the date of the 
lease; 2.6, in 1881; the lease was given by the Rajah not as Dhar- 
tnakarta but as Zemindar, and the lessees did not therefore hold 
under the Dharmakarta but adversely to him. The Subordinate 
Judge has rejected this contention and, I think, has rightly rejec- 
ted it. As Dharmakarta the Rajah- could lawfully grant a lease 
fora term of years, and though he did not grant the lease as 
Dharmakarta and put the proceeds into his own pocket 
and not into’ the temple chest, that makes no difference ; 
the grant of the lease was lawful-and the possession of the lessees 
was lawful: their right to possession may be referred to the right 
of the Dharniakarta to give them possession and his misappro- 
priation of the rent does not. affect their possession. . 


10. The real question is, it seems to me, a question of fact. 
Possession was transferred, by proclamation after the Court sale, 
and fromthe date of the proclamation the purchaser,. it is 
contended, obtained possession of the reversion, the term of the 
lease being then unexpired. The proclamation of possession was 
made, it will be remembered, on-the 7th of May 1890, and the 
term continued until the 30th of June 1891. The suit was 
instituted on the 30th of June 1903. It-is not-denied by Mr. 
Srinivasa Iyengar that, although possession of the reversion was 
transferred on the 7th of- May 1890 to the purchaser, still if the 
Rajah continues to receive the rent from the lessees he must 
be held to have retaken possession, in spite of the Court, and if 
he continued to receive all the rent due-up to the end of the term 
he'must be said to-have been in possession on the 30th ef. June 
1891 and therefore within twelve years of the suit. Mr Govin- 


“daraghava Iyer contended that though the proclamation of the 


7th of May 1890-transferred the possession of the Rajah to. the | 
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purchaser, it did not transfer that of the Dharmakarta. As Dharma- 
karta the Rajah continued in possession. The fallacy in the 
argument seems to lie in the claim that a man can be in and out 
or partly in and partly out of possession at the same time: though 
turned out by the Court as Rajah, the plaintiff may no doubt 
still have had a right to remain in possession as Dharmakarta, but 
the right to possession is not possession. 

11. Mr. Govindaraghava Iyer also contended that inas- 
muchas the lessee could not by any act of his own make 
his possession adverse to his lessor the payment of rent. if 
any to the purchaser cannot make any difference. This is 
really irrelevant because the lessee’s possession is not in question: 
the question is whether the possession of the Rajah ceased before 
the expiry of the term: the court certainly took it from him by 
its proclamation and unless he reacquired it by receipt of rent, 
he has lost it, 

12. Thelessees had undertaken to pay to the temple asum 
of Rs. 1,500 annually out of the rent of Rs. 4,000, for the last 
four years of the term, and the accounts now produced by the 
Rajah from his Devastanam office are intended to prove that rents 
were received up to July 1891. 

13. The last payment admitted by the defendants is that 
found in Exhibit X 2 as made on the 16th July 1890. Exhibit 
X: 2 is an account of the payments made to the temple by the 
lessees from 1887 to September 1890 and is dated the 28th Sep- 
tember 1890. The entry in question is under a heading for the year 
“Vikruti” and it is accepted by both sides that the year in the 
zemindari accounts -run from July to June and not as 
ordinarily from the beginning of Chititrai month. Now the 
payment on 16th July cannot be on account of rent for the 
last year of the term: the Ist instalment of the rent 
for that year did not fall due till Kartigai of Vikruti under exhibit 
I, 4. e., about November 1890. The payment must therefore have 
` been for an arrear due before or about the time of the delivery 
of the possession in May, the last instalment of the annual rent 
being payable in Vaigasi which will not be much later than the 
7th of May. The heading for the year Vikruti probably therefore 
mean “ payments made in the year Vikruti ” as beginning about 


July. Exhibit X 2 does not therefore help the plaintiff on this’ 


“question. ~- a 
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14, On -the other hand it shows that upto the 28th::of 
September 1890 the, lessees.had paid only Rs.--4,000 out. of. 
Rs.: 4,500 payable to.the temple for. the ne oe with 
June 1890. yok 
“154 Exhibit Z isan account of paca nd up to 12th 
Pabean 1891, and contains two entries of payments of Rs. 250 
each as made by the lessees of Konasamudram, the, dates ‘of 
. payments are not given -but the accounts include payments from. 
-Adi of Vikruti and therefore include the payment .of.16th- July 


. 1890. with which I have already dealt, Taking this. to be 


the payment described as having been made “on account of 
“debt, ” the other payment is described as having been made for 
“ Puvvasa of this year, i e., as explained to us, for the Ist instal- 

-ment of: the rent of the. year Vikruti (1890-1891). Plaintiff's 4th 
„witness who proves all these accounts does not. himself explain 
this payment except as to the’ writing of the account, and the 
„evidence of plaintiffs 6th witness’is altogether too uncertain to 
be, of any use. There is therefore nothing to show that the 
lessees actually paid this sum as part of the rent for Vikruti, 


` except the fact which is of no great value, that it was so appro- . 


priated in the Zemindar’s accounts.’ ” On the other:hand in July 
1890 including the payment‘of the 16th they had paid only 
Rs. 4,000 out of Rs. 4500 due till then, and the payment, of 
Rs: 250 in October or November; if it was made then and not 
- before (the date is not Shown) may well have been made towards 


‘the arrears. Exhibit Z.does not materially assist’ the plaintiff. 


: 16. Then we have Exhibit- Y°2 an office copy of 
an account never. completed but which‘ is to have been. sent 
up to the Rajah’s office from the Devastanam office: it contains 
an entry, dated 31st of Ani of Khara, 4. e., the 14th of July.1891 
which runs “ Rs. 100 pertaining to Konasamudram. according. to 
takid No. 101 got written by Varti Seshacharlu.” The plaintiff's 
4th witness does not explain the nature of the payment in his. 
examination-in-chief, and in cross-examination he says.the sum 
‘represented money Which has been paid to the Devastanam 
Sheristadar on some date unknown to the witness and which was 
entered in the account as of the date.of the order received from’ 
the. Sheristadar. There’ is therefore nothing to show on: what 
‘account this was paid, and nothing-indeed to show that it was 
paid by the lessees at allso that even if Y 2 can be reliedon asa 
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-regularly kept account, it does not further the plaintiffs cause. 


17. I have dealt with all the evidence to which our atten- 


tion was called on behalf of the plaintiff and it cannot be said to 
prove satisfactorily that anything was paid to the Rajah by the 
lessees for rent falling due after the date of transfer of possession. 
The defendants do not show that their father received rent before 
. June 1891: they do not produce their father’s accounts, but it 
cis perhaps unfair to any inference against them from. this fact, as 
-the matter was over 12 years old at the date of the ~trial and so 
far as the lessees were concerned had been entirely closed. There 
was no debt due to the Sowcar which would require the preser- 
vation of the account relating to.it, or its being brought up into 
-the accounts of succeeding years. 


18. There is evidence of defendant’s 2nd witness who 
swears that the lessees were asked by him to pay the rent for the 
last year of their term to the Sowcar, ù. e, the. purchaser, and 
that they agreed to settle with the Sowcar directly ; he does not 
personally know if they actually paid anything. This evidence 
is supportéd by the prima facie probability that the sowcar having 
obtained pason would demand the rent, and that, the lessees 
after the cburt’s proclamation would not have paid the Rajah any- 
thing. They might have withheld the payment from both sides, but 

-there is no evidence as to that; the Rajah’s mother sued in March 
1891 to recover-the village for the temple, but before that time 
there is no apparent reason why the lessees should have refused 

-payment to the purchaser. I-think then there is sufficient 
evidence to show that the Rajah lost possession before the 30th 
-of June 1891; and that is sufficient to bar the suit for posses- 
sion. l 

19, It isnot so clear that the purchaser received any rent 
before the end of June 1891 but he had the possession given him 
by the Court in 1890, and that will I think the possession adverse 
to the Rajah, it not being shown that rent falling due subsequent 
to that dáte was paid to the Rajah or anyone else. The fact if 
it be a fact that the lessees did not pay their rent until after the 
erid of June 1891 will not make the’ purchaser's s possession any 
‘the less adverse to the Rajah. 


. 20. The.suit is therefore in my opinion barred by limita- 
ction, y -> eae Joh age = Me SE) este g 
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2r. Itis however desirable in view of the :probability that 
“the case may be taken to a higher Court that-we should decide 
also the principal issues in the suit, that it is to-say, those 
dealing with the question whether the village was granted to the 
temple and so became trust property in the Rajah’s hands. and 
the mortgage and sale were therefore inoperative as against the 
trust, 

22. The plaint alleges that the grant of the village was 
made by a sannad, dated the 16th Avani of Vibhava, correspon- 
ding to the 29th of August 1808. No sannad of this or any 
other date has been produced in this suit; in a suit instituted by 
the mother of the then Rajah in 1891 a list of documents- was 
put in (Exhibit LL in the present suit) ‘which contained the 
following entry. 





Date and Year. Particular of the record. . Remarks. 


Sannad written by Rajah Venkataperumal Rajah 
16th Avani Bahadur’ Varu to Garnapudi Venkayya, Parpat- Those” 
of yadar of Attimnanjeri Payakat, that his share in| records are 
Vibhava. the village of Konasamudram should be utilised! herewith _ 
. for the daily allowance and lightsof Sri Venu- filed. 
gopalasami Varu. $ 





This may probably represent the copy of a letter which the 


` Subordinate Judge has rejected as inadmissible in evidence and 


which we were not asked to admit, but assuming that its 
contents have been correctly abstracted in Exhibit LL and that 
we are entitled to take them from that abstract, it would seem 
that all ‘was filed in the former, suit was a letter (probably only 
an office copy) from the Rajah to one of his officers appropriating 
part of the revenue of Konasamudram village to the use of the 
temple. That may or may not have been in pursuance of a 
grant to the temple, but it is not in itself a grant, for the person 
to whom it is written was not described as a Dharmakarta of the 
temple ; indeed the abstract rather suggests that there had been 
‘no grant. The Subordinate Judge has arrived at the conclusion 
that there was no grant in writing and I think he is very 
probably right. It has therefore to be seen whether in the 
absence of a sannad the plaintiff has adduced sufficient evidence 
to provea grant aliunde. 

<. 23, The defendants relied on Exhibit VIII as showing that 
the village was not granted but this document purports to - have 
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been written in the year Nala and the evidence of Defendant’s 
Ist witness shows that it is probable that that year is 1796 and 
not the more recent Nala of sixty years later ; and as the alleged 
grant was after 1796 Exhibit VIII does not really affect the 
matter. 


24, The earliest document of value is Exhibit C C, and 
upon this both sides place reliance. It does not suggest that 
there was a grant in writing of the village to the devastanam. 
It is of the year 1814, and is headed an extract from the register 
Brahmadayam of Inam, etc., villages which are utilized for 
Devadayam (t.¢., temples), i-e., rewards to Brahmans and Chattram 
and Rajah’s relations, etc., in the Karvetnagar Samstanam. 


The extract relates to the village of Punyamand Konasamu- 
dram which are utlilised for Sri Venugopalasami Devastanam in 
Karvetnagar; Punyamis said to have been “continued from before,” 
and Konasamudram to have been ‘Tanakha’ in Prabhava year 
(1807-1809). There are four Schelat—(included or attached) 
temples which are named and the revenue and usual expenditure 
are set out with the remark that excess income is used for 
devastanam repairs. The Tanakha of Konasamudram income is 
made instead of rusums or sums collected from the ryots for 
temple purposes, That is to say according to this document the 
Rajah in 1807 instead of appropriating the rusums to the temple 
made a tanakha of the estimated revenue of the village of 
Konasamudram, and we may suppose pocketed the rusums, or 
ceased to collect them. 


24. Now there is no evidence as to what is the accepted 
signification of the word Tanakha in the registers and accounts 
of the Karvetnagar Zemindari, if I except the statement of 
plaintiffs 7th witness that in the zemindari it generally means 
‘giving away’—a statement on which I do not think much reliance 
can be placed, and which Mr. Govindarghava Iyer did not ask 
us to accept as of great value. From Wilson’s Glossary and other 
dictionaries which have been shown to us I gather that the word 
might be used to indicate a permanent assignment of the revenue 
of the village to a particular purpose, but that is not its necessary 
signification, and it may equally well connote a temporary 
order allotting or assigning in the non-technical meaning of that 
word, certain income to a certain purpose for convenience and 
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for ‘stich ‘as .convenience smay :support:.the-arrangemént: It] 
cértainly. does not necessarily import: a permanent grant. >s F7 
:4 25. . Here we have the fact that the- Rajah was himself!the-. 
hereditary -Dharmakarta:of, thé Venugopalasawmii temple and the ; 
Shamlat institutions, and there seems nothing unreasonable, or: 
improbable in the.view that he may have found it more conve- 
nijent to allot the income of ‘the villageof Kon asamudram ‘to the, 
temple than to make appropriation from the Rusum. collections. , 
Perhaps indeed the very fact that he was Dharmakarta as well as. 
emindar rendérs it less probable, because less necessary, that he. 
would make permanent grants out ofthezemindariland. It was his. 
business to keep the temples going but not necessarily to endow 
them for that purpose—and if the collection: of rusums “failed, it” 
may’ be’ that he would not have been at all-bound’ to supplement 
the income of the institution from his own revenues. b 
` ‘Iam not prepared i in these circumstances to infer-from the: 
use of the word Tanakha that thére was-a grant to the ‘temple, I 
do not rely on the fact that neither Punyam nor ‘Konasamudram 
-—-villages appéar as Devadayam grants at the- Inah? Settlement ` 
instituted by the British Government: ‘It: may be’ neither - of i 
these villages was allotted to the templés before- the’ Permanent ' 
Settlement, Exhibit-C Cris not clear on this- paa and there: 
is no: “other evidence. ‘ 
. [His Lordship then ‘discusses the other evidence i in thie cs case; 
aid d proceeds as follows}. ' : > 
-30. ‘here isin this case a good’ deal more evidence in’ 
favour of the plaintiff than was found in Keriwar Rey v. Ram 
Chundr Sen}. We have the separate appropriation of rents and 
the description of the villages over a long: period. But-even so 
I doubt having regard to the ambiguity of the word - Tanakha 
and Jari and to the Rajah’s position in respect of the temples, 
whether we can properly be said to have’ here that very clear and 
strong evidence which their Lordships in that case held ‘ought! 
to exist’, fo enable the plaintiff -to discharge the burden which 
lies upon him, - the burden in the préserit case of proving that’ 
the melvaram ofthe village of ‘Konasamudram ‘was inalienably 
conferred “upon the temple of Sri Vengopalasami Varu and the 


‘ connected temples in Karvetnagar . to ‘sustain--the - worship-in- 
these institutions.- Upon- the whole. though- not~ without: somè 
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doubt I think the evidence insufficient to discharge the burden. 
In the absence of an express’ grant there is‘noting inconsistent 
with’ a temporary appropriation of the rents of the village 
an appropriation which it has been found convenient to allow to 
continue for a long period, until the money was wanted for other 
purposes. I would for this reason as well as.upon the ground 
of limitation allow the appeal and dismiss the suit with costs in 
both Courts. 


31. Itis unnecessary in this view of the case to decide 
the other two questions argued. The argument on the plea of 
ves judicata was confined to the effect of the decision of the 
District Judge in the Suit No. 9 of 1891 instituted on behalf of 
the temple by the Raja’s mother to recover the same village. The 
District Judge held that on the facts stated in the plaint the 
District Judge speaks of the allegations on the pleadings but the 
earlier part of paragraph 16 of his Judgment shows that he is 
referring only to the plaint, the plaintiff had no cause of action 
the temple it appeared to him was in.the plaint alleged to bea 
private institution and the funds provided for its upkeep were 
at the disposal of the Rajah. It isas I have said unnecessary 


to decide whether in these circumstances the PEAN suit by the’ 


plaintiff is barred or not. 


32. The other question is whether the defendant's father 
as a bona fide purchaser for value without notice of the trust is 
entitled to retain the village in spite of the trust. The finding 
that there is ho trust renders it unnecessary to decide this 
question either. 


Tyabji, J :—I agree in the T prepared by ny learned 
colleague which I have had the benefit of reading. The facts 
leading up to this appeal are set out in that judgment and I need 
not repeat them. 


The first question with which I propose to deal is whether 
the village of Konasamudram appertains to the Sri 
Venugopalasami temple as alleged by the plaintiff. It is alleged 
that there was a sannid by which the said village was dedicated 
to the said temple (no such sannad is produced). “The question 
as to whether there was a sannad and the bearing of Exhibit LL 
on the question has been dealt with by my learned colleague in 
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detail and T have of to add to what he has said on: thosé 
points, It has therefore to be decided whether the evidence to 
which I'am going to refer in detail establishes that the village’ 
was as a matter of fact dedicated to the temple. -I am of opinion 
that the evidence does not establish any such dedication. . There; 
ig a great-mass of evidence relating tothe: point, but it may all, 


ate 


be grupet ahder-comparatively small number of heads. 


The earliest piece of evidence on which reliancé is placed’ 
fot this purpose is Exhibit’ IX‘dated 10th. June. 1810. : That 
consists of a “. Manyabhogavata ” (which has been translated as- 
“iriformation about the inam”,).‘ enjoyed, : -by . Velamoori 
Ramabhotlu-in-Konasamudram village.” With this Exhibit IK 
must be” considered—in which the village is spoken of as “of; 
Katvetnagaram ‘Estate.’ Each side relied upon the terms..in 
which the village is referred to in these. documents, ‘but. they.-do: 
not appear to afford’ any very clear indication one way or r the 
ther. 5 ie an 


a l “The document whith dome “next in point of time, 
and. on which . much selane was placed, is Exhibit’ acy €: 
It. purports to be an “ extract from the register “showing” 
the iham, etc. villages’ which havé been’ granted’ (literally’ 


` conducted for) for the . Devadayam, : ‘Brahtnadayam “and. 
` Chatram’:and royal relations, etc:, in- the Karvetnagar Sama- 


stanam.” The. make of Konasamudram i is included amongst, 
the villages so,“ granted .” . E 


' Exhibit C-C'is in ‘tabular form. A soi deal of ERN 
was addressed to us as to the effect of the various items.in it; 


andil -shall deal seriatim with -the pee of, the Exhibits 


which were commented upon. ' ‘ 

- (1): . The word which is translated as ; meaning granted wi, 
in the heading to the exhibit, ner ects the original. Marathi, 
word Chalvene bah Na means ‘ “ continued for” or contin- 
ually applied forget. Sei: Doak BA e E ek Tye 


: (2: “Sia; it was “pointed - out that the. Brahmins and 
royal rélations are also-referred;to as being the beneficiaries, 


(3) In-the 7th column-.the word ‘“ Rusum” occurs, 
meaning “ customary ' payments ” -and it.was-argued that fhia 
iitiplied that the: payments were- voluntarily. made; 
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` A great deal of argument was addressed to us on’ etymo- 
logical meanings of various words like “ Rusum”, “ Tanakha ” 
“| Jari” occurring in the documents forming the evidence in this 
case; It seems to me that very little help can be obtained from 
a.consideration of the literal or correct meaning that these words 
have in some cases, it may.even be misleading to rely on . the 
etymology of the words, as they have been corrupted beyond 
recognition and the: significance attached to them popularly by 
those who use them without any knowledge of their original 
significance is almost- independent of the sense in which the 


words would be used by scholars familiar.: with the languages, 


from which the words are originally derived: In spite of this 
feeling in my mind; however, it is not possible altogether, to 
ignore the .arguments that were addressed to us on the exact 
meanings of these words. f 

(4) In the 8th and 9th columns the words Tanakha occurs. 
The word was the subject of much comment. It'seems that it 
isa corruption of the Arabic word Tanakhwah, the original mea: 
ning of which as given in Johnson’s Arabic ‘Dictionary i is “an asi 
signment of ‘lands or an ‘order of the Treasury for the payment of 
a stipend, salary, and thé like.” But the Word seems to be used in 
very different senses as will appear from “Wilson's Glossary of 
Revenue terms ” and it seems to me that the fact that the word 
occurs in Exhibit C; C` does not show that the village of. Kona- 
samudram was absolutely granted away for the - purposes of the 
temple.- It may indicate that at the time’ when Exhibit C. C was 
written the village was in some way’ associated with the temple. 
There is nothing to indicate what the nature of the connection 
was. The words ‘Tanakha’ and “ Rusum”, (if my argument 
is to be based onthe fact that they. occur in the documents), 
indicate, it seems to me, that there was a temporary arrangement 
by which.the owner of the village for the time being applied the 
income of the village for the temple. The owner of the village 
was the Zemindar, who as the hereditary Dharmakarta of the 
temple and from his similar position also: would be expected to 
support the temple. These documents do not indicate (though 
they are consistent with) an abserice of the Zemindar’s paves 
ownership in the villages: 

(5): The tenth column is headed “ Shamilat R RTN ” 
and the name of four. other temples are mentioned as sharing 
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in the: benefit derived from: the villages mentioned in: Exhibit ` 


Ce. ; 4 
(6) In the.11th column, it is stated that there is no sanad. 
The effect of: Exhibit C C, sees to me tobe far from being 
definite. On the whole I think it does not show anything fur- 
ther than this, that the Zemindar of Karvetnagar had given 
orders that the incomes of certain villages including the village 
of Konasamudram should for the time being be applied for ane 
benefit of 

(a) certain temples including not only the temple i in ques- 
tion, but four other temples, 

(8) of Brahmans, ` o, 

(c) of Chatrams which I find translated in Brown’s Telugu- 
English Dictionary as follows “a choultry as rest house for 
travellers an inn or hotel,” and f i T 

(d) for “ royal nae ete., 

Exhibit C C therefore seems to me to indicate that i the 
time being the Zemindar of Karvetnagar had ordered that the 
necessary religious and charitable expenses which would natur- 


ally be expected to be incurred by the Zemindar, should be | 


defrayed from the income of the villages which are mentioned in 
Exhibit C C. The fact that in the 11th column no sanad is 
mentioned seems to me to be important. 


Then the next set of documents which may. be grouped 
together consists of entries from the account; memoranda etc. 
such.as. Exhibits. E, E 1, E 2, F, F Í, H etc: From which it 
appears that portions of the income derived from Konasamudram 
village were remitted to the “ Huzoor Devastanam .Cutcherry ”, 
that is, to the office in charge of the temples (See Exhibit H). 
These accounts and memoranda do not, establish that the village 
of Konasamudram was totally and absolutely dedicated to the 
Venugopalasami temple. All they establish is that occasionally 
the profits derived from the village were sent to an office in 


charge of the temples and perhaps of other charitable institutions . 


or objects. Thus from Exhibits F, Fl etc; it appears that out 
of the “ collections ” of Konasamudram certain sums were sent 
to the Devastanam office. It also appears from these accounts 
e.g. Exhibit G, and Exhibit H that the income of Konasamu- 
dram was not applied exclusively for the purpose of the Venugo- 
palasami temple but for other temples and perhaps also of other 
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charities. In Ex. H there isan entry showing the expenditure 
of Rs. 662 for paditharam and Rs. 603 for ayan paditharam. 
Frequently where the Venugopalasami temple is named in the 
heading to the account or memorandum, the word “ Vagaira ” 
(meaning ‘ etcetera” or “and others ”) follows the name of that 


temple. 


In these accounts and memoranda the expression “ jari 
village” is occasionally applied to Konasamudram and other 
villages. The word “jari” is Arabic, and its usual significance 
in Hindustani and other languages allied to Arabic is 
“continuous”. As I have already said I do not think that much 
help can be had by a consideration of the original significance 
of that word. The accounts seem to me far from having 
the effect of establishing that the village of Konasamudram 
was dedicated to the Venugopalaswami temple, because 
there is nothing to show what the total income of Kona: 
samudram was. Nor is there anything to establish that the 
whole of the income of Konasamudram’ was devoted to the 
purposes of the Venugopalasami temple. There is no attempt at 
showing what the total income of Konasamudram was and how 
it was disposed of; The accounts are iri the possession of the 
plaintiff; and the fact that the defendant is able to show even 
from the items adduced in evidence by the plaintiff that portions 
of the incomie of Konasamudram were devoted to objects other 
than the Venugopalaswami temple seem therefore to me to bė 
imiportant. - The learned pleader who appears for the respondent 


in the course of his argument had to concede that “there is no 


evidence to show that every year the village contributed to the 


expenses of the temple.” If there were years during which the 


village did not so contribute then it is clear that the argument 
based on a uniform and long continued practice must fail. 


[ His Lordship after discussing the further evidence in the 
cage proceeds as follows. ] 


A 


After considering the whole of the evidence adduced in this 
guit with reference to the -dedication of the village I.have come 
to the conclusion that the village of Konasamudram was not 
dedicated to the Venugopalasami temple andthat therefore the 
sale to the defendants’ predecessors in title was a yalid sale, 
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“The next point with which I shall deal is whetler.thé “suit 
is: barred byilimitation. ` I agree’ thatthe’ suit is- barred. - The 
defendants’ father purchased the village'on the 8th August 1889 
at a court auction held.in éxecution of-his mortgage decree and 
possession was transferred to him in May 1890. Exhibit VI is 
the sale certificate dated 24th April 1890, and Exhibit VI (a) is 
the receipt for possession dated 7th May 1890. At the date of 
Exhibit VI (a) the “village was. ‘in. the ` “actual possession of 
ijaradars to ‘whom, the property had been leaded by the Zemindar. 
It is contended for. the plaintiffs that “the purchaser’ did not 
obtain possession of the village i in May 1890, nor until the. lease 
had ‘expired. As against this, ` we have ‘the fact that under the 
decree of the Court the’ ‘auction purchaser ‘was púrported to be 
put into such possession as could, be given to him in May 1890; 
and strong evidence would be required to show that in spite of 
the execution proceedings the defendant’ did not obtain as full 
and complete a possession as was possible’ ‘under the circum- 
stances. The plaintiff © contends that asa matter of fact’ after 
the date of Exhibit Via rent, was paid by the. ijaradars to the 
zemindar as trustee of the temple and not to the defendants or 
their. predecessor in title; and for. this. contention „reliance i is 
mainly placed | on Exhibit X2 which i is a memorandum of account. 
The. heading of Exhibit KL i is.as. follows; i ‘list showing details of 


‘Amounts. recçiyed: from, 1887 to September 1890, on account l 


of Devastanam dues, paid by Konduru, Venkatraju and, others 
lessees. of Konasamudram”. The item. in- Exhibit, H2 relied. upon 
iby the plaintiff is for-Rs. 250 bearing date the,, 16th July, 1899; 
.Exhibit X2 is referred'tq in the evidence of the . fourth witness 
-for the plaintift and Exhibits X and :XI' show how it came into 
being, It seems to.me that the item in Exhibit X2 for Rs, 250 
is not a genuine one; -It'is unexplained why this item should be 
credited. to the Vikruti year, 1890 of the Christian era, when as 
a inattét of fact the rent for’ the previous year 1889 was not fully 
discharged. That it was not fully discharged is ‘shown ‘by “the 


fact.thdat a total of only Rsi 4000 is -shown.-a8 -having . been 


‘received at the foot of thè account: The rent being-at the rate 
of Rs, 1,500 per year, the total.amount due for. the:three . years 
1817, 1888 and 1889:would be Rsi 4500. . This. fact connected 
-with’ the facts to which F have alluded’ before makes it extremely 
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improbable that-the sum ‘of Rs. 250 should have been aa and 
inccepted as rent-for the- Vikruti year, 1890. 


Similar remarks apply | to the entry for Rs. 100 - in Exhibit 
Y2 which entry, however, does not refer to the period in respect 
of, which the, sam was received. Exhibit Z might show that as 
a matter of fact some portion of the rént ‘was recovered after the 
transfer of possession to the defendants’ father but that might 
well réfer to the rent due for the period anterior to the purchase 
by the defendant’s father. i 


It was-argued that in ak of these facts the village must 
` be presumed to be in possession of the trustee so long as the 
ijara continued. But it seems to me that there is nothing - -to 
prevent possession of the lands being transferred by the tenants 
being made to attorn to the transferee, and if as a matter of fact 
the rent is recovered by the transferee, he has obtained complete 
possession of the lands, In this connection it should’be mention- 
ed that there is no evidence that the rent of Konasamudram was 
collected immediately after the date of Exhibit VI (a) by the 
auction purchaser, the present defendant’s father. The absence 
of such evidence was explained by the fact that the person who 
actually purchased the village in the sanction sale and through 
whom the present defendant claims it has died and it is difficult 
totrace the accounts at this time so long after the events. 
This explanation seems to me to be not unreasonable, and in any 
exent it must be for the plaintiff to prove in spite of the auction 
sale and of the formal delivery of possession to him by Exhibit 


VIA the rent was collected by the plaintiff and not by the auction | 


purchaser. It is admitted that at the present moment the sons 
of the auction-purchaser are in Possession. Their possession 
can be most reasonably traced .to the auction purchaser: no cir- 
cumstances are proved from which their possession can be 
referred except to the auction purchaser : and if their possession 
is to be referred to the auction purchaser it must prima facie be 
referred also to Exhibit VI A. 


Iam therefore of opinion that the defendant was in possession 
of the village adversely to the temple from May 1890. There was 
some dispute'as to the Article of the Limitation Act that must 
apply. On behalf of the appellant articles 134,142 and 144 
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. Were suggested’as the articles that must apply : the respondent’s 


pleader suggested article 144. -In any’case if the defendants or 
their predecessors in title have been holding the land adversely 


to the temple since May 1890, the present suit was ‘barred by 
limitation. 


The other points were ga before us on behalf a the 
appellant, namely, that .the appellant was a bona fide purchaser 
for value without notice of any trust, and secondly that the suit 
was barred by the doctrine of res judicata. It.is unnecessary ta 
deal with these points in view of the opinion that I have formed 
as regards the two questions'with which I have dealt. 


I agree therefore, that the appeal should be allowed and the 
suit dismissed with costs throughout. l 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller and Mr. Justice Tyabji. 


C. Ganapathi Mudaliar ... Appellant® 

v. (Plaintif) 
Krishnamachariar and others ... Respondents 
(Defendants) 


Trusts Act, 8. 90—M ortgage—Morigagee suing upon only one morigage—Sale 
subject to earlier mortgages—Purchase by mortgagee—Transfcr of Property Act, Ss. 
67, 99-—Not contravened—Ex parte decree agamst minors—No defence—Sale need 
not be set aside—Legal action of the morigagee—Inadequate price as a result of— 
No remedy to judgment-debtors. 

Where a person holding two mortgages gued upon only one of them tho later 
but the srle proclamation mentioned his carlicr mortgage as well as another 
mortgage of which he had taken an assignment after suit and stated that the sale 
was to be subject to those mortgages and ho himself purchased the property. 

Held, that these facts were not suficient to bring the case within S. 90 of the 
Trusts Act. 

Held further that the procedure adopted did not contravene the provisions of 
cither S. 67 or 99 of the Transfer of Property Act. 

Per Miller, J. An ex parte decree against minor defendants is binding against 
thom unless negligence is brought homo to the guardian. A sale hold in execution 

. of such a decree need not bo set aside when it is not shown that the minors had any 
defenco to put forward. 


Where a deeree was in tho first instanco made against the father and the 
minor sons but so far as the minor sons were concerned that decree was set aside 
and aftor the appointmont ofa fresh guardian, a decrec in the same terms was 
again passed. j h 

Held, that a sale on proceedings in cxecution commenced before the passing of 
the second decree (the salo proclamation and the sale taking place later) is not 
liable to be seb aside on that ground when the guardian was aware of the progeed- 
ings and his objections were overruled. 

Per Tyubji, J. Where the action of the mortgagee is perfectly legal, the mero 
fact that by reason of tho action of tho mortgagee the price fetched at the sale 
is inadequate is not a ground on which the sale could be set aside. 


Appeal from the decree of the District Court of North Arcot 
in O S. No. 55 of 1907. 


The facts are briefly these :—Suit isfor redemption. There 
_were three mortgages on the suit properties executed by the 
father of the plaintiff. The 1st was in favour of one: Varadappa 
Chetti in 1876. The second was in 1879 in favour of the lst 
defendant’s father. The 3rd was in 1881 in favour of one 
Narasinga Rao. In 1886, the 1st defendant’s father got a transfer 





* A. No. 128 of 1910. 17th February, 1914. 
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to ħimself of the third mortgage and suedon it the mortgagor 


and his two sons including the plaintiff without making any 


: mention of the prior mortgagee of 1876 or 1879. (O. S. No. 5 of 


1886). He obtained a decree for sale and brought all the pro- 
perties to sale, But before the sale took place, the 1st defendant’s 
father obtained a transfer of the mortgagor of 1876 and in the 
proclamation of sale, the sale was notified to be subject to the 
two, prior mortgages in his own favour. He obtained leave to bid 
from the court and bought the property himself. In O. S. 
No. 5 of 1886, the minor sons of the defendant-mortgagor were 
first represented by their father as guardian and a decree passed. 
This was however, set aside by the court and a fresh decree to 
the same effect was passed with the maternal uncle of the minors 
as guardian. But in the execution applications, etc., the minors 
were described as before under the guardianship of their father, 
though the new, guardian did in fact make some unsuccessful 
application on behalf of the minors to the High Court. The 
sale certificate was issued to the mortgagee auction purchaser 
and possession given of the properties in 1887. Defendants 2 
to 5 are the sons of the 1st defendant, the son of the original 
mortgagee., Defendants 6 to 15 are stranger purchasers of portions 
of the property from the auction purchaser subsequently. The 
present suit O.S. No. 55 of 1907 was brought by the only surviving 
son of the mortgagor for redemption, more than ‘three years 
after obtaining majority on the ground that the mortgage is 
subsisting and that the previous suit, |, decree and other 
proceedings are not binding on him. The District Judge 
dismissed the suit. ' 

T. Rangachariar and C. F. Ananthakrishna Aiyar for 
Appellants. 

S. Srinivasa Aiyangar for Respondents 1 to 5. 

V. Ramdas for the 6th Respondent. 

N.S. Narasimhachari for the 6th, 8th Wih to 13th and 15th 
Respondents. 

. T. Rangachariar for the appellants contended that the” 
action of the mortgagee in suing upon one only of his 
mortgages, in O.S. No. 5 of 1886, was illegal and opposed to the 
provisions of the Transfer of Property Act. The purchase‘of 
the suit properties by the mortgagee himself, subject to his own 
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mortgages is an infringement of the principle underlying S. 99 of 
the Transfer of Property Act. By such a purchase the mortgagee 
did not acquire an irredeemable title, but became a trustee for 
the mortgagor; and the property was therefore held in trust, for the 
mortgagor see S. 90 of Transfer of Property Act. The mortgagor 
and therefore his son, could redeem at any time within 60 years. 
The plaintiff and his deceased brother were minors and 
were not properly represented in O. S. No. 5 of 1886 and .the 
decree therefore is not binding on them. See Pancham Lal 
Chowdhury v. Kishun Pershad Misser 1 Khairajmal v. Daim 2 
Ashutosh Sikdar v. Behari Lal Kirtania 3 Bal Kishan. Lal 
v. Topeswar Singh 4. The purchasers take only the rights of their 


vendors. 

S. Srinivasa Iyengar, for Respondents 1 to 5 argued that the 
contention that the minors were not properly represented was un- 
sound. The guardian, newly appointed did in fact act on behalf 
of the minors and apply for stay of execution etc., in the High 
Court, at the time. Except as guardian he had no locus standi. 
It is not shown that there was any available defence, which he 
failed to put forward. See Walian v. Banke Behari Pershad 
Singh 5, Parameswari Pershad Narayan Singh v. Sheo Dutt 
Rai 6, Munshi Munnu Lalv. Ghulam Abbas? , Vishnu Narayan 
v. Dattu Vasu Deo 8, Pokhpal v. Chhiddu Singh 9, Hanuman 
Prasad v. Muhammad Ishaq™. 

The continuance of the execution. proceedings upon an 
application put in before the revised decree, without the altera- 
tion of the dates of the decree, and the necessary mutation of the 
guardian’s names is only an irregularity and the sale thereunder 
is good. See Ghazi v. Kadir Baksh. 

There is no question of trust at all arising in this case, the 
mortgagee having obtained leave to bid. See Mahabir Pershad 
Singh v. Macnaghten12. Sahadw Manaji Shinde v. Deviya Jaba 
Mahar18, The suit as framed did not offend against any of the 





1. (1910) 14 0. W. N. 579. 2. (1904) I. L. R: 820. 296 (P. O.) 
3. (1907) I. L. R. 850. 10. 4. (1911) 15 0. L. J. 446. 

5. (1908) I. L. R. 30 ©. 1021 (P ©.) 6. (1907).6 O. L. J. 448. 

7. (1910) 12 Bom. L. R. 489. 8. (1907) 9 Bom. L. R. 1099. 

9. (1912) 9 A. L. J. 658. 10. (1905) I. L. R. 28 A. 187. 

11. (1876) I. L. R. 1 A. 212 (F.B) 19, (1889) I. L, R. 160. 682, 


` 18. (1911) 14 Bom. L. R. 254. 
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provisions of the Transfer cf-Property Act. That section applies 
in the case of money decrees and not in the case ofa 
mortgage decree directing the sale, of the mortgaged 
properties. See Abdul Rakmian v. Mahomed 1 Radha- 
krishna Iyer vi Muthusawmy Sholagan? Sesha Aiyar v. Krishna 
Ayyangar 3. Even assuming there were any irregularities in ‘the 
old proceedings, the suit is barred by art 12. (a) of the Limitation 
‘Act. See Thaleri Pathumma v. Thandora Mammad + Kuttan 
Nayar v. Krishnan Mussa 5, Malkarjun v. Narhari 6 
Govindasami Pillai v, Ramasami Pillai 7. 

S. 90 of the Trusts ‘Act has no application to the case of 
simple mortgages and ‘further it is not shewn what advantage 
has been gained by the mortgagee in derogation of the rights of 
the mortgagor. 

N. S. Narasimhachari, for respondents 6,8, 10 to 13 and 15. 
contended that these respondents are all bona fide purchasers for 
value without notice, Whatever equities the plaintiff may have 
against the mortgagee purchaser and his sons, he has none against 
these respondents who are protected by S. 96 of the Trusts Act. 
See also Sheik Ismal Rowther v. Rajab Rowther® Marimuthu 
Udayan v. Subbaraya Pillai 9. : 

| As far as the 6th defendant is conceined, more than 12 
years having elapsed since the date of his purchase, the claim is 
clearly barred as against him under Art. 134 of the Limitation 
Act, even on the assumption that the mortgage is subsisting. 

C. V. Ananthakrishna Aiyar replied. 

The Court delivered the following 

Judgments :—Miller, J:—Dealing first with the question 
whether the plaintiff was represented in the former suit O.S. 
No, 5 of 1886, and the execution proceedings which followed on 
the decree in that suit, I find no difficulty in accepting the 
District Judge’s conclusion on that point. 


The only evidence in the plaintiffs favour consists of two 
facts, first, in such of the documents relating to the execution 
proceedings as have been preserved, the date given as that of the 

; i. (1892) 2. M. L J. 188. 
(1908) I. L. R. 81 M. 580. i "3. (1900) I. L. R. 24 M. 96. 
(1900) 10 M. L. J. 110. 5. (1902) 12 M. L. J. 890. 
-(1900) I. L. R. 25 B. 837 at 348. 7. (1908) I. L. R. 83 M. 72. 
(1906) I .L, R, 30 M, 295 9. (1902) 18 M. L. J. 384, ` 
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decree is that of the decree against the father of plaintiff and not 
that of the final decree against the plaintiffand his brother and 
his father ;.that it is suggested shows that the decree against 
plaintiff was never executed. But the two decrees were identical 
and the one was substituted for the other after the appointment 
of a new guardian for the plaintiff and his brother, and the failure 
of that guardian to put ina defence. The date is therefore pro 

bably a mere mistake. Secondly the name of the plaintiff's father 


in some of these documents appears as his guardian, and not that . 


of his maternal uncle Govindaraju who is proved to have been 
duly appointed his guardian for the suit in supersession of his 
father. Obviously these irregularities may have been due to 
carelessness of the court officials, and the effect of this evidence 
is more than counteracted by the fact that Govindaraju did asa 
matter of fact act in the execution proceedings. He preferred 
an appeal to the High Court, the nature of which cannot at this 
date be ascertained, and he prosecuted unsuccessfully an appli- 
cation for stay of the sale pending the disposal of the appeal. 
It is not shown that his locus standi was questioned by any one 
at that time, and it is clear that he could have had no locus 
standi except as guardian of the present plaintiff. His own 
story is that all he did was done under the directions of the 
plaintiff's father and that may probably be true, for it is shown 
that the plaintiff's father himself declined to represent his sons 
in the suit. No proof was laid before us that the plaintiffs 
father was incollusion with the mortgagee; if he had been so he 
would probably have remained on the record as his son’s guardian ; 
it is more likely that he wanted to set up the familiar case that 
his sons were not bound by the debts contracted by him, and 
looked to Govindaraju to make good that case. He and 
Govindaraju were late for court as Govindaraju says and so 
the suit was decided ex parte, but it has been argued here that 
Govindaraju was.negligent or corrupt. I find no reason to 
suppose that the plaintiff was not duly represented throughout 
the execution proceedings. Asa matter of fact it has not been 
contended here that the plaintiffand his brother had any good 
defence to the suit. They were both born after the mortgages ; 
they attempted before the District Judge to show that their 
father’s debts did not bind them, but they failed there and have 
not renewed the attempt here, . The other question is whether 
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by reason of the provisions of S. 90 of the Trusts Act the 
mortgagee-defendants hold the equity of redemption for the 
benefit of the plaintiff, so that it is still open to him to redeem 
the mortgages. 


It is urged that the sale was in contravention of the provi- 
sions of S. 99 of the Transfer of Property Act (since amended and 
incorporated in the Civil Procedure Code), and by this illegality . 
the mortgagee who brought about the sale gained an advantage 


“in derogation of the rights of the- mortgagor and so became 


constructively a trustee for him. Itis clear to me that S. 99 
has no application. The sale was on a decree for sale, inartistically 
drawn, no doubt, but clearly a decree for sale, made in “a suit 
for sale on a mortgage on the land sold, and there can so far as 
I can see be no objection to it under S. 99. Sufficient time was 
allowed for redemption before the sale and the fact that a date 
for payment was not fixed in the decree has not therefore pre- 
judiced the mortgagor. Then it is said that the mortgagee 
failed to bring into his suit for sale two prior mortgages one in 


‘his own favour, and the other assigned to him before the sale, 


and having failed to bring them into the suit, he notified them as 
reserved in the proclamation of sale, and so deterred investors’ 
from competing with him for the acquisition of the equity of 
redemption, Thus he gained an advantage in derogation of the 
right of the mortgagor. Assuming that S. 90 of the Trusts Act 
is ‘applicable to the case of a mortgagee who is not in possession, 
and taking it that the proclamation of sale is an act of the mort- 
gagee as such, I do not think that the mortgagee in this case 
has been shown to have brought himself within the section. 


The mortgagor has a right to a reasonable time for redemp- 
tion: that he has had: he has no right to require that prior 
mortgages should not be disclosed in the proclamation of | 
sale: if he. had any objection on that ground either to 
the decree or to the sale he could have made -his objec- 
tion before the sale and not now, 25 years after -it. So 
far.as we know he did not then suggest that .there was 
any illegality in the mortgagee’s proceedings; if he did 
he failed to convince this Court that he had any grievance. 
Nor can it be said that there was any such illegality; however 
conyenient it may be to require a mortgagee to bring in all his 
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mortgages in his suit for sale on one of them, the weight of 
authority in this Presidency seems to be against the view that he 
can be compelled todo so. Kizakini Akatti Rakmian Naha v. 
Kizakini Akuth Mahomed Naha 1 Radhakrishna Atyarv. Mu- 
thusamy Sholagan 2 and Sesha Aiyar v. Kirshna Aiyangar 3. 

In these circumstances the plaintiff, it seems to me, must 
fail. He does not allege in his plaint that the mortgagee’s procee- 
dings, though legal, were contrived with a view to secure an 
advantage to himself, and there is no issue framed for the 
investigation of that question. Some evidence was given as to 
the value of the property, and the District Judge finds that the 
mortgagee bought it cheap, but neither side considered that a 
very material question before the District Judge. 

To direct an issue now to this point so long after the sale 
would seem to be futile ; moreover it would raise a question which 
properly should have been and possibly was raised by the plain- 
tiffs guardian before the sale, or in an application to set aside 
the sale under S. 311 of the Code. IT do not think that the 


plaintiff can ask for an enquiry now and he did not in fact ask 


for it. I would dismiss the appeal with costs. 

If it was necessary to decide the question, I should have no 
difficulty in accepting the conclusion of the District Judge that 
defendants Nos. 6 to 15 are bona fide transferees for considera- 
tion within the meaning of S. 96 of the Trusts Act, and so are 


not affected by the trust. There is really no evidence pointing - 


the other way. 

Tyabji, J :—The question involved in this appeal is whether 
the plaintiff is entitled to claim that he has the equity of redemp- 
tion in certain lands notwithstanding that the defendant’s father 
through whom the defendants claim the lands (and whom I shall 
include in the terms “‘defendants”) purchased the lands in an 
auction sale in execution of a decree for sale; in other words, the 
question is whether the defendants are owners of the lands or 
merely mortgagees. The decree for sale is dated 15th April 1886. 
It is not in strict accordance with the form laid down in the 
Transfer of Property Act for decrees for sale to be passed at the 
instance of mortgagees, but for the purposes of the present 
appeal itis not disputed that it must be taken to have ordered 


1. (1892) 2 M. L. J. 188. 2. (1908) I. L. R. 81 M. 680=18 M. L. J. 564. 
3. (1900) I, L. R. 24 M. 96=12 M. L. J. 383. 
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the sale of the mortgaged property for the purposes of satisfying 
the claims of the mortgagee. The plaintiff however claims that 
the purchase by the defendants in execution of that decree can- 
not avail against the plaintiffs right to redeem,.mainly on three 
grounds. 

1. The first of these grounds is that the plaintiff was a minor 
interested in the ancestral property forming the subject of the 
mortgage and yet he was either not at all, or not properly, re- 
presented in the suit’on the mortgage, and consequently that 
the equity of redemption which was vested in the plaintiff was not 
sold in execution of the decree passed in such a suit. The suit 
on the mortgage is O, S. No. 5 of 1886 in the District Court of 
North Arcot. In that suit the plaintiffs father was the first 
defendant ; the plaintiff was the second defendant and a brother 
of the plaintiff now deceased was the 3rd defendant. The ` 
first defendant there was described-as the guardian of his minor 
sons 2nd and 3rd defendants. The acting District Judge in his 
judgment dated 15th April 1886 states what occurred before him 
in the following terms. 

‘The first defendant appeared and said he was not the 
guardian of his sons and admitted the claim in other respects. 
The first defendant is undoubtedly ‘the guardian of his minor 
sons. .He cannot discharge himself of that responsibility by his 
bare assertion’. The learned District Judge accordingly passed 
a decree against the first defendant personally and for sale of 


.the property, leaving the 2nd and 3rd defendants parties to the 


decree, as represented by their father the 1st defendant. Subse- 
quently the same learned Judge held on an application by one 


` Govindaraju Mudali the maternal uncle of the 2nd and 3rd, 


defendants in that suit that “ the appointment of the Ist defen- 
dant as guardian was illegal and accordingly set aside the decree 
as against 2nd and 3rd defendants and appointed Govindaraju 
Mudaliar, guardian instead by order dated 10th November 1886. 


_ The case stood posted to 15th November 1886 and.Govindaraju 


Mudali was ordered to put in- his written statement on the date. 
On that date he did not appear. “ Thereupon on 15th September 
1886 a decree was again passed for'the recovery ofthe sums due 
on the mortgage “from the Ist defendant pesonally and by sale of 
the mortgaged property.” “The two decrees thus passed on 15th 
April 1886 and 15th September 1886 in Suit No. 5 of 1886 were 


hi 
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substantially in identical terms the:only material difference being 
that in the latter judgment and décree the 2nd and 3rd defendants 


were represented by their maternal uncle Govindaraju as guardian : 


and not by their father. The execution proceédings in the said 
suit were begun on 16th August 1886 a month prior to the 
amended decree. The first step in execution was by application 
No. 57.0f 1886 for execution of the decree of 15th April 1886 as 


it then was. In pursuance of this application, on 2]st January 


1887 there'was a proclamation for the sale of the property; On 
29th February 1887 the mortgagee decree holder- obtained leave 
to bid at the Court sale: In the meantime Govindaraju the 
newly appointed guardian of the minor sons of the’ mortgagor 
had applied to the High Court to stay the sale. The application 
was dismissed by Parker J.-on ‘lst August 1887. ‘The sale’ was 
consequently held on 19th September 1887 and the mortgagee 
the father of the present defendants having been - the highest 
bidder he obtained a sale certificate on the 1st of February 1888. 
There were some other proce: lings in the High Court, described 
in the final order of the High Court as an appeal against the order 
of the District Court of Nort’: Arcot dated 14th September 1887 
passed on Miscellaneous Petition No. 57 of 1887 and execution 
Application No. 57 of 1883 (O.S. No. 5 of- 1886) and 
the appeal was dismissed. It would appear however. that 
Govindaraju the guardian of the minors was not a party to 
these proceedings nor were the minors’ otherwise: represented in 
them. 


Under these circumstances the’ question is whether the 
minors are bound by the sale of 19th September 1887, evidenced 
by the sale certificate of Ist February. 1888. There is-no doubt 
that though in the decree as ultimately passed the minors were 
represented by Govindaraju and not by tneir father; still in the 
execution proceedings the father was stated to be the guardian. 
Yet it is clear that Govindaraju knew of the execution proceed- 
ings, that he went up to the High Court for stay of the sale and 
was not able to satisfy that Court that there was any ground for 
staying the sale. It cannot be said therefore that the misdescrip- 
tion of the person representing the minors was more than an 
irregularity. It misled no one. It did not prevent the minor's 


‘interests being watched byt the guardian. ` 
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I am therefore of opinion that the execution must be taken 
to have been under the amended decree in which the minors were 
properly represented, and that they are bound by the sale not- 
withstanding that in the execution proceedings the guardian was 
misdescribed. 

2. Nextit was argued that the sale was invalid because it 
was not in accordance with the Transfer of Property Act, Ss. 99 
and 67 of the Transfer of Property Act were relied upon. The 
argument was that S. 99 of the Transfer of Property Act pro- 
vides in effect that the sale of a mortgaged property shall be made 
at the instance of the mortgagee only in pursuance of a mortgage 
suit in accordance with the provisions of the Act. Assuming 
that the principle underlying S. 99 may be stated broadly as 
above it seems to me that there is no provision of the Transfer 


‘of Property Act which was disregarded jn the suit of 1886, so as 


to make the decree passed in the suit any the less effective 
against the parties to the suit. 

The facts relevant to this contention are as follows : 

There were three mortgages on the property which is the 
subject matter equally of the present suit and of Suit No. 5 of. 
1886.. These mortgages were dated 12th December 1876, 7th 
January 1879 and 10th May 1881 respectively. 

The holder of the second of these mortgages was the father 
of the present defendants. 

He became the assignee of the 3rd and Ist mortgages on 
the 20th January 1886 and 2nd November 1886 respectively. 

.On 19th March 1886, 7.¢. after taking the first of these assign- 
ments the mortgagee instituted a Suit No. 5 of 1886, to which I 


have before referred. This suit was based on the 3rd mortgage 


alone and the plaintiff made no mention of the other mortgage 
which was in favour of the same mortgagee nor of the lst mort- 
gage which was in favour of a third party, but which also as I 


(have stated was assigned to the plaintiff in the suit on 2nd 


November 1886, i.¢., about 8 months after the plaint was filed. 


_ In this suit the two decrees were successively passed to which I 


have referred in the earlier part of my judgment. The decree in 
neither form made any mention of any other mortgages on 
the property. But in execution proceedings and when the 
property was proclaimed for sale, the other mortgages were men- 
tioned as prior encumbrances and the sale certificate declared 
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that the purchase at the sale by public auction was “ subject to 
encumbrances.” 


It may be argued at the highest that the mortgagee by not 
having sued on his prior mortgages lost the right of suing on 
them at a later date. But how can that fact affect the suit on 
the later mortgages? If it did in any way affect the interests of 
the mortgagor (who was the only other person concerned), it is 
extraordinary that the point was not taken in his written state- 
ment. I am unable to hold that as a matter of law the decree 
obtained in O. S. No. 5 of 1886 is the less binding because the 
suit was based on only one out of several mortgages. It seems to 
me therefore that the decree for sale must be considered to bind 
the defendants. 


3. The third ground on which it is contended that the. 


plaintiff may redeem the properties is that the defendants were 
themselves the mortgagee-decree-holders, as well the purchasers 
in execution of the decree, and that their purchase of the 
mortgaged property under the circumstances to which I shall 
refer below, was an advantage gained by a mortgagee which must 
enure to the benefit of the mortgagors by virtue of S. 90 of the 
Trusts Act. 


In order that the plaintiff may succeed in this contention. it 
must be shown that the mortgagee (a) availed himself of his posi- 
tion as such (b) that by doing so gained an advantage 
(c) that such advantage was in derogation of the rights of other 
persons interested in the property. 

The advantage that the mortgagee is allegedto have gained is 
that he had the property put up for sale subject to his own prior 
mortgages (which it is alleged he was not entitled to do) and 
that, on this being done the bids at the auction sale must have 
been less high than they would otherwise have been. It seems 
evident that the contention under S. 90 of the Trusts Act could 
not have been taken in this form in the lower Court. For one 
necessary ingredient in it is that the properties as a matter of 
fact brought a smaller price than they ought to have that the men- 
tion of the other mortgages in favour of the decree-holder deterred 
other would-be purchasers from bidding for the property. The 
fact that the properties were worth much more than they 
fetched in the auction sale is no doubt to be inferred from 
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the finding by the learned Judge that the properties were 
really worth between Rs. 50,000 and Rs. 60,000 at the 
time of the sale, though they fetched only Rs, 8341 at the 
duction sale, Thelearned Judge however does not draw the 
inference, but on the contrary states in express terms that “both 
sides pointed out that the question of price is not material in.the 
case.” But though the argument under S, 90 does not seem to have 


„been taken in the same form in the lower court as before us, yet, 


that section was evidently relied upon, and is referred to in the judg- 
ment of the lower court. “Under these circumstances the mere 
omission to notice the importance of proving . the actual price of 
the, properties and deducing from it that some advantage was 
gained by the mortgagee, might not in itself have been a sufħ- 
cient reason in a case of such difficulty as the present for prevent- 
ing us from asking any further finding on the issues. necessary 
for determining the applicability of S. 90. But there are other 
reasons why the course does not seem to me to be advisable, I 
shall indicate those reasons in considering the facts that are now 
before us and in applying them to S. 90 of the Trusts Act. 


_ The first difficulty in the way of the- appellant’s contention 
is to show that in the suit of 1886 the mortgagee availed himself 
of his position as such, What the mortgagee did was to sue on 


- one of-his mortgages without mentioning his other mortgages. 


The mortgagor did not apply that the other mortgages should 
also be made subject of the suit in 1886, nor does it appear that - 
the mortgagee did anything that he was enabled to do because 


“he was the mortgagee and by which the other mortgages were 
prevented from being included in the suit. The, plaintiff in that’ 


suit had at the time when the suit was instituted only one other 
mortgage on the property. He became the assignee of the 
third mortgage only after instituting the suit, Can it be said 
that the holder of the third mortgage also availed himself of his 
position as mortgagee by permitting the suit being brought on 
only oné of the mortgages in derogation of the rights of the 
mortgagor? If the, other mortgagee was not doing anything in 
derogation of the rights of the mortgagor can the plaintiff in the suit 


of 1886 be placed on a different footing. 


- I have already referred to the next point which must be 


considered in connection with S.90.of the Trusts Act whether 
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the mortgagee has gained an advantage and whether as a matter 
of fact other bidders were deterred from bidding for the property: 


The third point connected with S.90 is assuming that some 
advantage was gained by the mortgagee was it in derogation of 
the rights of the mortgagor? It is difficult to say what rights 
of the mortgagor were violated. I have already given reasons 
for coming to the conclusion that the suit was not instituted by 
the mortgagee in 1886 and that the ‘decree was not passed in 
contravention of any law. “ Were any rights of the mortgagor 
violated by the mortgagee being permitted to bid atthe auction 
salé? The mortgagee was entitled to ask for permission to bid, 
and there is nothing to show that in getting the permission he 
was guitly of any fraud or otherwise violated the rights of the 
mortgagor. The fact that there were other mortgages 

- outstanding and that they were both in favour of the decree- 


holder, ought to have been a consideration to be borne in mind- 
by the Court in permitting the mortgagee-decree-holder to bid; 
at the auction sale in execution of the decree. But it would be, 


wrong after the lapse of so many years and in the absence of 


clear evidence to proceed on the basis that this matter was not: 


placed before the Court and due weight was not given to it, 
this is the more so as the sale was sought to be 
stayed by an order of the High Court and the High Court 
saw no reason to stop it. Then can it be said that the rights of 
the tnortgagor were violated by the properties having been put 
up for sale subject to the prior encumbrances? It is true that in 
the events that happened, the mortgagee having himself 
purchased the properties the saving of those encumbrances could. 
have no effect or meaning for the holder of the encumbrances 
having become the owner of the property he could not have a 
mortgage on his own property. But when the mortgagee was 
permitted to bid, itdid not mean that no other person was to 
bid. Had any other person been the purchaser at the auction. 
sale, he would I presume have had to purchase the property 
subject to the prior encumbrances and thenit could not have 
been said that the saving of © ‘the rights under the prior 
encumbrances, was unmeaning. So that the proclamation of 
sale subject to prior encumbrances cannot be said to be in 
violation of the rights of the mortgagor, and if so, then the 
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purchase in pursuance of that proclamation by a person who had 
obtained leave to bid was not in such violation. 

I come therefore to the conclusion that S. 90 of the Trusts 
Act cannot avail the appellants, because assuming that the 
mortgagee gained some advantage at the expense of the 
mortgagor, I am unable to say in the circumstances 
of this case that the advantage was gained by the mortgagee 
having availed himself of his position as such or that the 
advantage was gained in derogation of the rights of the 
mortgagor. Ido not cometo this conclusion without some 
hesitation as there seemto be indications that the mortgagee took 
full advantage both of his own position and of what seems to be 
incomprehensible torpor and incompetence of the mortgagor. It 
is difficult to understand why the mortgagor did not take any of 
the steps that were available to him for safe guarding his interest 
why he did not apply that the other mortgages be included in 
the suit, why he did not ask for the mortgagee to be put on terms 
before being permitted to bid at the auction sale as for instance, 
that if the mortagee-decree-holder wished to bid at the auction 
sale then the sale should not be subject to the previous encum- 
brances in favour of the decree-holder himself. It may be that 
the mortgagee acted upon a scheme for bringing the mortgaged 
property to sale under such conditions as to permit of his buying 
it up at a very low price. But if there was such a scheme it 
seems to have been so planned as not to contravene any 
provision of the lav. On the other hand it is possible that 
there were satisfactory explanations for all these matters, and 
that the mortgagee acted not only within his strict rights, but 
that he did not do anything which the Court would have 
disapproved or desired to prevent. The events are too distant 
and the mortgagor was too careless of his own interests to 
allow the plaintiffs now to seek the assistance of the Court. 

I agree that the defendants 6 to 15 are bona fide transferees 
for consideration. 

For these reasons I agree that the appeal should be dismissed 
with costs. 

Miller, J. and Tyabji, J.:—There will be one set of costs 
against the appellants: but so that out of the costs that are 
allowed the transferees (respondents 6,8, 10 to 13 and 15) will 
get their full costs, and the balance will be received by 
respondents 1 to 5. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present: —Mr. Justice Ayling and Mr. Justice Seshagiri 
Aiyar. 


M. Vijiaraghava Pillai os Petitioner. 
(Cownter-petitioner in both cases) 


* 


v. 
P. Theagaraya Chetti ... Counter-petitioner. 
Petitioner (an 
Crl. R. C. No. 69 
of 1914) 


2. 
P., M, Appasami Pillai | o. Counter Petitioner. 
Gn Cr. R. O0. 
No. 70 of 1914.) 
Petitioner 


Charter Act, S. 15—Cr. P. C. S. 439.—Power of superintendence—Madras 
City Municipalities Act (Act ITI of 1904) S.418—Rules framed by Local Govern- 
ment—Rule 5—Order by Presidency Magistrate, declaring inclusion as candidate 
illegal—No powcr to revise. 

The High Court has no power to revise an order passed by the Presidency 
Magistrate under Rule 5 of the rules framed by the Local Government in pursuance 
of the powers given to them by S. 41 of Act III of 1904 declaring the inclu- 
sion of any person as a candidate for municipal election illegal. 


Petitions under S. 15 of the Charter Actand S. 439 of the 
Code of Criminal Procedure, 1898, praying the High Court to 


revise the order ofthe fourth Presidency Magistrate, George , 


Town, Madras, in applications Nos. 155 and 156 of 1914. 
T. Ethiraja Mudaliar and S. Srinivasa Iyengar for 


Petitioner. 

The Crown Prosecutor (J. C. Adam) on behalf of Govern- 
ment. 

The Court made the following 

` Order.—These are petitions to revise the order of the 
Presidency Magistrate, George Town. Two applications were 
made to him by the counter-petitioners to declare that the 
inclusion of the petitioner as a candidate for Municipal 
election by the President of the Corporation was illegal 
under rule 5 of the rules framed by the Government in pursu- 
ance of the powers given to them by S. 413 of Act III 
of 1904. The Magistrate allowed the applications. Against 
that order these petitions have been filed. The learned 





. Cr. R. C. Nos. 69 and 70 of 1914. 
Cr. R. P. Nos. 60 and 61 of 1914. A 28th July 1914. 


Vijiaraghava 
Pillai in re 


Vijiaraghava 
Pillai in re 
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Judge who admitted the petitions expressed doubts regard- 
ing the powers of the High Court to revise the order of 
the Magistrate. We therefore called upon the petition- 
er's Vakil to argue that preliminary point. Mr. T. Ethiraja 
Mudaliar, who appeared for the petitioner, conceded that the 
petition did not lie under S. 439. He however contended that 
under the Charter Act, the High Court was competent to revise 
the order. S. I5 says that the High Court shall have superinten- 
dence over all courts which may be subject to its appellate 
jurisdiction. Is a Magistrate giving his decision under the rules 


| framed by the Government in this behalf “a-court” subject to the 


appellate jurisdiction of the High Court? No procedure is pre- 
scribed’ by the rules: and although the Magistrate is competent 
to take evidence in the case,-it is not suggested that this is in 


pursuance of any statutory obligation to do so. The contention 


of the learned Vakil for the petitioner is that the Magistrate is 
ordinarily subject to the control of the High Court, and any power 
given to him by the-Local Government must be considered to 
have been conferred on him in his capacity as being subject to 
the supervising power of the High Court. It seems to us that 
this contention is untenable. It was held in Minakshi v. Subrah- 


- manya,1 by the Judicial Committee, that the expression. Civil 
` Court in S. 10 of Act XX of 1863 does not import that the presi- 


ding officer is subject to the appellate authority of the High Court. 
They say “In the opinion-of their Lordships the tenth section 
places the right of appointing a member of the committee in the 
Civil Court not as a matter of ordinary Civil jurisdiction, but 
because the officer who constitutes the Civil Court is sure to be ` 
one of weight and authority, and with the best means of knowing 
the movements of local opinion and feeling, and one can hardly 
imagine a-case in which it would be more desirable that the 


discretion should be exercised by a person acquainted with the 


District and with all the surroundings. We. areof opinion that ` 
similar considerations are responsible for the Local Government 
vesting in the Presidency Magistrate the discretion to pronounce 
an opinion on the competency or otherwise of a candidate for 
election. We may also, in this connection refer to Rule 11 of 
the Rules framed under the District Municipalities Act. The 





1. (1887) I. L, R. 11 M. 26, 
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Local Government has empowered Collectors to exercise 'the 
function which the Presidency Magistrates in the Town of 
Madras exercise under the rule in question. It has never been 
suggested that a Collector’s decision can be revised by the High 
Court. The learned Vakil for the petitioner has drawn our 
attention to the decision in Vasudeva Aiyar v. The Deva- 
sthananm Committee of Negapatam1 which holds that the 
High Court has power to hear a revision petition under S. 115 of 
the Code of Civil Procedure against an order passed under S. 10 
of Act XX of 1863. We are informed that that decision is 
under appeal to His Majesty in Council, and apart from this we 
do not think the decision has any direct bearing upon the matter 


we have todecide. Mr. Ethiraja Mudaliar cited Swami Chetty v.. 


Corporation of Madras 2 to. show that the Magistrate acting 
under S, 172 of the City Municipal Act is subject to the jurisdic- 
tion of the High Court. The reason of that decision, we take to 
be this. If the Magistrate had acted legally, he should have 
referred the matter to the High Court. By not doing so, he has 
illegally exercised juyisdiction to decide the matter himself and 
has prevented the High Court from exercising its jurisdiction in 
the matter. The learned Judge was therefore justified in that 
case in taking cognisance of the case in revision, The mere fact 
that Ss. 172 and 176 of the City Municipal Act put the Presidency 
Magistrate under the control of the High Court in certain cases 
is not an argument for the position that in framing rules under 
S. 413, the Local Government invested the Magistrate with 
powers to be exercised subject to the superintendence of the 
High Court. The learned Crown Prosecutor argues that unless 
an officer is clothed with powers to give effect to his decision, he 
is not acting judicially. The reference to the functions of the 
Court in 3 Blackstone pages 22 and 23 supports this contention. 
Lord Justice Fry in Royal Aquarium and Summer and Winter 
Garden Society v. Parkinson 3 makes some observations which 
define the functions ofa Court of Law. Applying the tests 
mentioned by the Lord Justice, the Magistrate acting under the 
rules could not be regarded as a Court of law. Reference may 
also be made to Vol. 9 Halsbury, page 9, where it is said, “Many 
bodies are not Courts, although they have to decide questions, 


1. (1913) 25 M. L. J. 586 2. (1912) 28 M. L. J. 591. 
8. (1898) 1Q. B. 481 at page 447 and 448, 
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Vijiaraghava -and in so doing have .to act judicially in the sense, that the 
Fia proceedings must be conducted with fairness and impartiality.” 
To the same effect is the conclusion to which Mr. Justice Subrah- 
manya Aiyar came in Manavala Goundan v. Kumarappa Reddy 1 
regarding the competency of the High Court to revise the orders of 
the Distict Registrars under S. 622 of the old Code of Civil Proce- 
dure. We are therefore of opinion that the Presidency Magistrate 
in this particular instance is not a court subject to the appellate 
jurisdiction of the High Court. He is in the position of referée 
between the President and the candidate. The rule declares 
his decision to be final, as in the case of the Collector under the 
_ District Municipalities Act. The decision jn Balaji Sakharam 
. y. Merwanji Naoroji 2 may also be cited in this connection. It 
was held in that case that a District Judge acting under S. 23 
of the Bombay District Municipal Act was’ not subject to the 
revisional jurisdiction of the High Court. In Rudolf Stallmann 
v. Emperor 3 the learned judges decided that the High Court 
had no ‘jurisdiction under thé Charter Act to revise the 
proceedings of the Presidency Magistrate acting under Ss. 3 & 
4 of the Extradition Act (XV. of 1903). These authorities 
show that when quasi-judicial functions are delegated -to an 
officer whose decisions are ordinarily subject to the revisional 
powers of the High Court he is not: with reference to the 
delegated power necessarily subject to our appellate or revisional 
authority. S 
We have given our careful consideration to these cases 
and we are constrained to hold that the High Court has no 
power to revise the order passed by the Magistrate in these 
cases. 
For all these reasons, we dismiss the petitions. 





1. (1907) I. L. R. 80, M. 326. 
2, (1895 I. L, R. 21 B. 279 8, (1911) I. L. R. 88 C. 547. 
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INTHE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Tyabji. 


The Municipal Council of Tirupati ... Appellant” 

by the Chairman at Tirupati (Defendant) 
v. 

Sree Mahant Prayag Dossjee Varu ... Respondent 

(Plaintiff), 


District Municipalities Act—‘' Money-lender "—Meaning of—Lending tran- 
sactions to be numerous, continuous and systematic—Not casual or intermittent— 
Use for public purposes—Stabling Devasthanam horses and coaches used to carry 
drums or pilgrims specially honored—Discretion in trustee as to persons to use— 
Purpose, public notwithstanding. Í 

Any person who casually or intermittently invests his surplus funds on mort- 
gage or on personal security cannot be considered to follow the calling of a money-len- 
der so as to be chargeable for tax on that footing under the District Municipalities 
Act; to make him liable, his money-lending transactions must be so numerous, 
continuous and systematic that his calling might appropriately be called the trade 


or business of money-lending. 

Buildings used for stabling Devasthanam coaches and horses which are 
employed in carrying drums in temple processions or allowed for the use of respect- 
able pilgrims to whom suchhonour is shown by the Mahant are exempt from 
tux as buildings used for public purposes. Such uses are uses for public purposes 
notwithstanding that the persons who make useof them do not belong indiscrimi- 
nately to all castes but a discretion is vested in the trustee as to the members of-the 
public to whom the privilege is to be allowed. 


Second Appeal from the decree of the District Court of 
North Arcot in Appeal suit No. 97 of 1912 preferred against 
the decree of the Court of District Munsif of Tirupati in O. S. 
No. 3 of 1911. 

Venkata Raghava Aiyar, for L. A. Govinda Raghava Aiyar 
for Appellant. 

E. Srinivasa Aiyangar and S. Gopalasami Aiyangar for 
Respondent. 

The Court delivered the following 

Judgment :—The first question for decision in this second 
appeal is whether the plaintiff (the Tirupati Mahant) is liable 
to be taxed under S. 53 of the District Municipalities Act 
read with Schedule-A., cl. (3) as a “person who exercises ” the 
“calling ” of “ money-lender”’. The learned Vakil (Mr. Venka- 
taraghavier) who appears for the appellant (the Tirupati 
Municipality) argues that lending out moneys even occasionally 








* S. A. No. 2607 of 1912. 18th July 1914 
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is.following a “ calling ” and that that “ calling ” is the “ calling ” 
of a-money:lender. He relies for this contention on certain 
observations in Jennings v. The President, Municipal Commission, 


.Madraş 1. That case was decided on the interpretation of 


S. 103 of the City of Madras Municipal Act of 1884 read with 
Sch. A of that Act. The whole arrangement of the classes of 
persons liable to pay Municipal taxes in Sch. A. of the City of 


‘Madras Municipal Act of 1884 is different from the arrangement of 
the classes of persons made liable in Sch. A of the District 


Municipalities Act. The term “ money lender” does not occur in 
Sch. A of the city of Madras Municipal Act whereas it occurs 
specifically in the District Municipalities Act. The case in 
Jennings v. The President, Municipal Commission, Madras! only 
decided that a Benefit Society was a person carrying on a calling 
(that is the calling or business of a Benefit Society) when it invested 
funds for profit. That case did not decide that such a Benefit Society 
carried on the calling or profession of a “ money-lender.” The 


_ word “ money-lender ” is not expressly defined in the District 
` Municipalities Act but we do not think that any person who 
-casually or intermittently invests his surplus fundson mortgage 
“or on personal security must necessarily be considered to follow 


the calling of a money-lender. As indicated in the case in 
Kunmatia Chinnarappa v. Kona Timma Reddi 2 “the money- 
lending transactions ” must be so “numerous, continuous and 
systematic” that it might appropriately be called the “ Trade 


-or business of money-lending.” The facts found in the present 


case do not prove the transactions of loan entered into by 
plaintiffs predecessors to have been so continuous, numerous 
and systematic and the learned District Judge was right in his 
conclusion that the plaintiff is not liable to be taxed as coming 
under the class of ‘‘money-lender” mentioned in sch. A. of the 
District Municipalities-Act. 


The next question is whether the building used for stabling 
the Devastanam coaches and horses is entitled to be exempted as 
used for a public purpose, the finding being that some of the 
horses are used to carry drums in the temple processions and 
others are used by respectable pilgrims to whom such an honour 
is shown by the Mahant. We think that such uses are uses for 





1. (1886) I.L. R. 11. M. 258. 2. (1911) I. M. W.N. 111 at page 118. 
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public purposes notwithstanding that the persons who make 
such use of the vehicles and horses do not belong indiscriminately 
to all castes and creeds and that a discretion is vested in the 
temple Vicharanakarta as to the members of the general public to 
whom such use is to be permitted of the said vehicles and horses. 
Then it is contended that the plaintiff suing as the temple 
Trustee is not entitled to recover the, tax levied on the stable 
building which belongs to him in a different capacity, that is, as 
“ head of a mutt to which the building belongs. But the facts show 
that plaintiff paid the tax as occupier and not as ownér of the build- 
ing. Ashe occupied the building by stabling the Devastanam 
horses and carriages there and paid the tax out of the Devastanam 
funds and not the Mattam funds, he was entitled to sue for the 
refund in his capacity as occupier, that is, in his capacity as 
temple trustee. 
Lastly it is contended that the declaration granted the 
. plaintiff. (besides ‘the refund of the illegally collected tax) is 
worded too widely and that this is not a case in which, in the 
discretion of the Court any declaratory relief need be given. We 
agree with the contention and we direct that the declaration as 
to the future rights and liabilities of the parties be omitted from 
the decree, 
With this small modification the Lower Court’s decree is 
confirmed with costs on the appellant. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present: —Mr. Justice Oldfield and Mr. Justice Napier. 


Srimath Kidambi Jagannethacharyulu ... Appellant * 
Ayyavarlu ; (Plaintiff). 
v. > 
Pidipiti Sommpamyagu and another ... Respondents 
(Defendants), 


Madras Estates Land Act (dct I of 1908), 8. 3 (2) d—Jurisdiction o f Civil’ 
Courts—InamlVillage—No Presumption as to grantee not being owner Aes Kudivaram 
at the time of grant—Burden of proof. 


The party seeking to oust the jurisdiction of the ordinary Civil Court must 
establish his right todo so and there being no presumption that the person to 
whom an inam has been granted was not the owner of the kudivaram at the time 


* A. A. O. No, 294 of 1918. ' - 29th July 1914. 








Jagannatha- 


charyulu 
v. 

Kutum- 

barayadu 


234 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXVII 


of the grant, in the absence of any admission of the plaintiff or proof by the 
defendant that he did not own the kudiviram, the jurisdiction of the civil 
courts would not be ousted. 

Indety Chinna Nagadt. v Potu Kanchi Venkata Subbaya (1) We a v. 
Sonti Venkanna (2) followed. 


Appeal from the order of the Court of the Temporary Sub- 
ordinate Judge of Masulipatam in A. S. No. 172 of 1912 preferred 
against the decree of the Court of the Additional District Munsif 
to Masulipatam in O. S. No..479 of 1910 (Bezwada). 


P. Nagabhushanam for Appellant. 
P. Somasundaram for Respondents. 
The Court delivered the following 


Judgment: —The learned Subordinate Judge has held that 
the plaintiff an agraharamdar should have sued to eject his tenants, 
the defendants, in a Revenue Court, not before the District 
Munsif, on the ground that the suit village is an estate, The 
Appeal has been argued on the grounds that (1) burden of proof 
regarding the character of the suit village was imposed ‘on the 
plaintiff wrongly (2) there was, in any case,‘a failure to consider 
material evidence. 


The plaintiff does not rely on S. 8, Estates Land Act; and 
the question therefore is only whether this village isan estate 
within the meaning of S. 3 (2) (d); that is whether (1) the land 
revenue alone has been granted in inam (2) the grantee 
was a person not owning the kudivaram. Now if the 
nature of his tenure were under consideration with direct refer- 
ence only to his right to sue in ejectment, there is no doubt that 
the authorities cited by the lower court would have been in 
point and its conclusion correct. But the dispute at present is as 
to jurisdiction, and as to it the first rule is that the party seeking 
to oust the jurisdiction of the ordinary civil courts must 
establish his right to do so. This is recognised in Indety Chin- 
na Nagadu v. Potukanchi Venkata Subbayala case closely 
resembling the present and Veerabadraya v. Sonti Venkanna 2. 
This rule is founded on clear and general considerations and 
distinct reason must be required to justify departure from it. 
Of course, as observed in the second decision referred to an 
anomaly seems apparently to exist in the onus being placed on 
different parties in the same suit for the purpose of deciding the 


1. (1910) M. W. N. 689, ~ 2, (1913) 24M. L.J. 659. 
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question of Jurisdiction and for, deciding the question of the 
landlord’s right to eject. And this led one of the learned 
Judges in Adusumall Sur yonanayans v. Atchuta Potanna :1 
to describe this distinction as “a-little too fine and far-fetched,” 
whilst the other thought it necessary.to explain it. In doing so he 
first, as we understand him, accepted the validity of the -general 
rule, as above stated; but he then referred to the presumption 
“which courts have recognised about grants from the Crown 
being grants of the revenue only” as sufficient to turn the scale 
in the defendant’s favour in the absence of other grounds for an 
affirmative conclusion. If this means only that proof or an 
admission of the Inam character of the village raises. a pre- 
‘sumption that the first requirement af S..3.(2) (d) has been 
complied with, ġe., that the grant was of the land revenue 
alone, it may be.accepted. And it is probable that .this 
interpretation is correct, since such a presumption was a 
sufficient ground of decision in the case then under disposal, 


one im which plaintiff ‘relied only on pleas that his grant - 


included both Melwaram and Kudivaram or in the alternative 
that he had subsequently acquired the latter. These 
alternatives alone were considered in Venkatesasastrulu v, 
Diviseetharamudu 2 and.only the second of them in Ponnusamt 
Padayachi v. Karappuiayan 3 the'judgment of Miller J. statirg 
expressly that the first of them as well as the alternative relied 
on in the present case, the plaintiffs ownership of the 
Kudivaram prior. to the grant, were negatived by the circum- 
stances. All these cases in fact differed from the present, because 
the question in them was only of the extent of the grant or the 
plaintiffs subsequent acquisition of the Kudivaram, not: of his 
ownership at the date of the grant: regarding which plaintiff 
here admits, nothing, arguing that it.is for the defendants to 
prove that it was not his. 


: 


The reply attempted to this argument is that the point is 
covered by a presumption,.which must be drawn in the 
defendant’s favour.. But it has not been shown how such a 
presumption can be justified on its merits’ or supported by au- 
thority. On the merits it is not clear that there is any necessary 
‘or probale connection between the grant of an,-agraharam 


. J. 99. a 
3. (1914) 26 M: L, J, 285, 
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‘Jagannatha- and the grantee’s possession prior to it of any right in the land; 
Chaty alt and it is contended that the reasons against’ presuming a grant 
Kaun. of the Kudivaram to non-resident Brahmins are valid also against 
a presumption that they did not own the Kudivaram at its date; 
the answer is ‘that in the present case the non-residence of the 
plaintiffs ancestor, the grantee, has yet to be proved and that, 
when the defendants have proved it, it will no doubt afford a 
ground of decision. As regards authority no recognition of the pre- 
sumption proposed is to be found or isto beexpectedin the majority 
of the cases already referred to, since it was unnecessary for their 
decision. On the other hand the learned Judges responsible for 
Veerabadrayya v. Sonti Venkanah 1 said “It is not easy to 
hold that such'a presumption is justifiable.” And its legitimacy 
was negatived directly in Indety Chinna Nagadu v. Potu K anchi 
Venkatasubbaya 2.Adequate reason for dissent from these two 
decisions has not been shown. The conclusion entailed is in ac- 
cordance with Indety Chinna Nagadu v. Potu Kanchi Subbiah 3. 
that the Lower Court erred in imposing the burden of proof 
on the plaintiff in respect of the second question arising under 
S. 3 (2) (d), that relating to the ownership of the Kudivaram at 
the date of the grant of the inam, i 
The Lower Court’s decision must therefore be set aside; It 
must re-admit the appeal and dispose of it in the light of the 
foregoing. Provision for costs in this Court willbe made in its 
final decree in accordance with the result. In these circumstances 
it is unecessary to deal with the other ground’ argued in this 
Court, that material evidence was not considered. | = 





‘IN THE HIGH COURT OF JUDICATURE AT "MADRAS, 


Present :—Justice Miller. 
The Salem Town Bank (Ld.) by Seéretary T. V. Appanna - i 


Aiyangar c.. Petitioner ` 
piln ; (Plaintiff) 
4 é : v 
K. Ramaswami Aiyar and others ... Respondents" ` 
x (Defendants). 
Salem Town . . : Hindu Law—Liability of sons for the debts of the father—Creditor not restricted 


Bank ead: ) to suit against all sons or against each for aliquot part. 
Ramaswami Where sons are sought to be made iiable for a debt of their deceased father, 
Aiyar. there is no rule restricting the creditor to a suit against all the sons or if he sties 


* C. R. P. 487 of 1908. 
“1. (1918) 24 M-L. J. p. 659 
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one only to a suit for a portion of the debt, proportioned to his share in 
the joint family property; he can get a decree for the whole amount payable out 
of the joint family property or separate property of the father in the hands of the 
son. : 


Civil Revision Petition against the revised decree of the 
Court of the Principal District Munsif of Salem in S. C. Suit 
. No. 948 of 1907; dated the 14th day of November 1907. 


T, M. Krishnasami Aiyar for Petitioner. 


L. A. Govindaraghava Aiyarand K. Jaganadha Aiyar for 
Respondent. 
The Court delivered the following 


Judgment :—In my opinion the decree should have been 
against the second defendant for the whole amount of the debt 
to the extent of his share of the joint family property and any 
other assets being separate property of his- father which may 
be in his hands, but not against the shares of the 3rd, 4th and 
5th defendants against whom the suit is-barred. I have not been 
shown that these shares .are held by the 2nd defendant on their 
behalf in any capacity which would warrant a decree against him 
and, in the absence of the owners, for the seizure of their shares 
by the creditor. 


On the other hand Iam unable to accept the argument 
that each one is liable only for a portion of the debt propor- 
tioned to his share in the joint family property. I have not 
been referred to any authority restricting the creditor toa suit 
against all the sons for the whole, or if he sues one only, toa 
suit for a portion of his debt. The authority seems to be the 
other way. 


I modify the decree by directing the 2nd defendant to pay 
the plaintiffs claim so far as his share of the joint family pro: 
‘perty will go to satisfy it. It is not alleged that his father left 
any separate property. | 
_ The appellant succeeds in part, and is in part successfully 
resisted. No costs will be awarded in this Court, except that the 
plaintiff must pay the 3rd and 4th defendant’s costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
'Present:—Mr. Justice Ayling and Mr. Justice Tyabji. 
The Guardian to the property of the | 


Minor Rajah of Karvetnagar + Plaintiffs* 

. v. (Appellants) .. 
Pandur Govinda Mudali ~... Defendant 
(Respondent) 


Madras Estates Land Act, S. 195—~Plea that amount claimed is ii excess of 
amount due only barred—Not any other plea as to maintainability of the suit. 


S. 195 of the Estates Land Act bars only the plea that the amount claimed 
is in excess of the amount due; it does not bar any other plea that the ryot may 
raise as to the maintainability of the suit. 

Tender of Patta is not a condition precedent to suits for rent instituted after the 
coming into force of the Estates Land Act, though in respect of Fuslis before the 
Act, -> : : 


Second Appeal from the decree of the District Court of 
North Arcot in A. S. No. 396 of 1911, preferred against the 
decree of the Court of the Revenue Divisional Officer of Chandra- 
giri Division in Suit No. 60 of 1911. 

| L. A. Govindaraghava Aiyar for Appellant. 
: D. V. Neelamegachari for Respondent. 
The Court delivered the following © ` 


Judgment :—In so far as the claim for Faslis 1317 and 1318 
is concerned, the order of the District Judge remanding the suit 
for disposal on its merits is correct. The Revenue Divisional 
Officer appears to have overlooked the fact that the defendant in 
‘his written statement not only disputed the correctness of the 
amount of rent claimed by the plaintiffs, but pleaded that in con- 
‘sequence of the plaintiffs failure to tenderhim a_ proper patta the 
suit was not maintainable. Whether this latter plea was valid or not 
(a point with which we shall deal later) the defendant was entitled 
to have it adjudicated on. S. 195 of the Madras Estates Land Act 
is no obstacle, for it merely enacts that the Collector shall, except 


‘ for special reasons refuse to take cognisance of the plea that the 


amount claimed is in excess of the amount due and not of any 
other plea which the ryots may raise against the maintainability 
‘of the suit. The Revenue Divisional-Officer has in effect by 
decreeing the plaintiff's claim as sued -for fuslis 1318 and :1319 
struck out the defendant’s whole defence to the suit. This is 
illegal. : 

* S.A, 1559 of 1912, , 5th November 1913. 
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` As regards Fusli 1317, the District Judge has ‘held ‘relying 
on Sri Rajah Bomma Devara Venkata Narasimha, Naidu v. 
Sajja Satayya 1 that as there was no tender of patta, the suit 
for rent will not lie. In that case the suit was instituted before 
the Madras Estates Land Act came into force so that itis no 
authority on the point now under consideration. The cases of 
Sri Rajah Satrucharla Veerabhadra Raju Garu v. Gunta Rushmi 
Naidu 2 and Muthiah Chettiar v. Ramaswamé Chettiar 8 are clear 
authorities for holding that under the present Act tender of patta 
is not a necessary condition precedent to a suit for rent: 


The suit in so far as it relates to fusli 1317 must therefore 
be remanded to the Revenue Divisional Officer for disposal 
according to law. 

Costs in this and the District Court will be eae in ge 
cause: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis and Mr. Justice Ayling. l 


Chullile Peetikayil Nammad e Judgment-creditor * 
and 
E. Othenam Nambiar a dudgment-debtor, 


E. Cheela í a Claimant in M. P, 
: No. 88 of 1918. 


TT Ciy Procedure Code, Act V.of 1908)—O. 21, R. 46—Mortgage debt—Mort- 
gagee in 1 possession— Actual or constfuctive—Mode of attachment, 


i The proper mode of attaching & mortgage debt is that ‘indicated in O. al, R. 46; 
the fact that the mortgagee is in possession actual or constructive of the mortgaged 
property makes no difference: Nataraja Atyar v. The South Indian Bank Ltd (4) 


followed. 

Case stated under O. XLVI, R..1, C. P.C. 1908 by the 
District Munsif, Cannanore whether. attachment of ‘mortgage 
debts for decrees in small cause suits should be made under O. 
XXI, R. 46, C. P. C. or under O. XXI., R. 54, C. P. Gi 





* Referred case 2 of 1914. 80th April 1914. 
1; (1911) M. W. N. 189. 
2. (912) M. W. N. 44l - 8 (1918) M. W.N. 618. 


4, (1911) 1. L, R87 M. 51. s, 6. 22. M. D. J. 105. 
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The ‘following isthe reference by ane District Munsif to 
the: e Registrar, “High Court. 


SIR; 
1 E to er under O, XLVI, R.I Ç. P.C. 1908 what consider to. be 

an important point of procedure for the opinion of the Honourable High Court. 

` 2. Tn execution (S. C. E.P. 1068 of 1912) of the decree in Small Cause Suit 
No, 1650-of 1912-on the file of this Gourt'the decree-holder has attached arid.seeks to 
sell what he has described as the judgment-debtor's right to the mortgage amountand 
interest due under a panayom. It is admitted that the real right of the judgment- 
debtor is kanom there being a lease back to the ‘mortgagor. The term of the leasehas 
expired but the mortgagor is Still holding over. The attachment was made -under 
O.XXI, R. 46, as a debt not secured by a negotiable instrument. The decree has not 
been transferred to the original side for execution. Under these circumstances the 
quéstion atisas ‘and a co-mortgagee as claimant in S.C.M.P.-No. 88 of 1918 raises it 
whether the- mortgage right has been rightly attached under O. KAT, R: 46.or 
ought to have been attached as immoveable property under R. 54. Nataraja Aiyar 
v. The South Indian Bank, Limited (1) is an authority for the’ proposition 
‘that 'a debt secured by: a- hypothecation. bond ora. simple. mortgage should be 
attached under R. 46 as “a debt not secured by a negotiable instrument,” The 
principal authorities on the point have been referred to there. But in none of these, 
(except in the case reported in I. L. R. 19 B. page 121 from the report of which 
it does not appear in what right the mortgagor continued in possession) the ques- 
tion appears to have arisen as to the mode of attachment of mortgages with 
‘possession and- any observations as to such mortgages were ` only obiter. “In the 
present cage¢hough the mortgagee i is not in actual possession he isin constructive 
‘ser ga abeoush his tenant the mortgagor’and is now entitled to actual posses- 
“sion: . Ta muy eye <a 9 , Nk 


8. For our purpose mortgages may be divided into two aun — 
a io Mortgages which do not give to the mortgagees a right to: possession. 


view ii Mortgages‘ ‘which give such. right. 
«. ~oa \:(@).and the mortgagee is put in actual possession or 
. Áb) the mortgagor takes back the property on lease from the mortgagee 
and thus continues in possession (1) whether the term oF the lezio has 
expired or (9) not. , Sa 


1 & The case under consideration falls under II (b) (1). To allow the decree- 
holder. to attach the mortgage debt would only result in benefit to the mortgagor 
and as has been observed by Sir Lawrence Jenkins, Chief J ustice, in a case in which 
it was necessary to decide whether purchase in court auction of the mortgage debt 
“would: carry with -it the mortgage security ‘‘ to benefit him is no, part of any one’s 
scheme.’ .Tarvadi Bholonath v. Bai Kashi. 


s+ 5, After the decision. of the Madras High Court the Sates as tio AR ah 
and sale of hypothecation debts does not matter. I understand that the practice 


` has-been uniform in this. court to attach 'and, sell kanom rights‘ as immoveable 


property. I am of opinion that this practice is correct, but in view of the obiter 
dicta in the cases referred to in the Madras cases above quoted and the absence of 
an express-decision of the Madras High Court upon the point,, I have reasonable 
Ca a nO aaa arame a aaa agama aa nanam an aa aranana, 


$o 4, (4911) 29M. D. J: 105. ©’ 
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doubts in the matter and beg to submit the following question for the opinion of 
the Honourable High Court .— 

“ Whether under the circumstances aforesaid the decree holder was right in 
attaching the mortgage debt as one not secured by a negotiable instrument under 
O. XXI, R. 46 C. P.C. 1908 or whether he ought to have atlached itas im- 
moveable property under O. XXI, R. 54, after getting the decree transferred to the 
Original Side ” 

6. It is submitted that an authoritative opinion upon the above point (if not 
also in connection with the various kinds of mortgages aforesaid) will set right any 
irregularities in procedure in the Mofussil Courts and save embarrassing con- 
sequences. 

7. The material papers are herewith submitted. 


The Court delivered the following 
Judgment :—We are not prepared to differ from the decision 


in Nataraja Aiyar v. The South Indian Bank, Limited 3 where, 


all the authorities are considered, and are ‘of opinion that the 
fact of the mortgagee being in possession actual or constructive 
of the mortgaged property makes no difference. The answer to 
the first question is inthe affirmative. ` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Sankaran os and Mr. Justice 
Spencer. 


Venkatesha Mallia ee Appellant * (Plaintiff) 
> Vv. ‘ 
Bammampalli Ramayya Respondents. 


Hegade and others. 


Religious Endowments Act, 9. 18—Sanction given to two persons—Suit by one 
alone—Maintainability of. 


Where sanction is given under S. 18 of the Religious Endowments Act to two 
‘persons one of them alone cannot sue without getting the sanction amended. 


Appeal from the decree of the District Court of South 
Canara in O. S, No. 62 of 1906. 

K. Ramanatha Shenai for Appellant. 

K. Narain Rao, B. Sitaram Rao and K.Y. Adiga for Res- 
‘pondents. o 

‘The Court delivered the ka. 
l Judgment: —Under S. 18: ‘of Act XX -of 1863 the District 
Judge gave sanction to two individuals tọ sue for the removal of 


N 





* A. No, 182 of 1910, 28th July 1914. 
1, (1901) I. L. R. 26' B. 305 at p. 810.° °> > 
2, (1911) I. D. R. STM. 51, 8. C. 22 M. L. J. 105. 
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the Respondents who are the Mokhassors of the Shri Anahtha 
Padmanabha temple of Pudur for misfeasance, breach of trust of 
neglect of duty. 


Although the sanction was given jointly to both,” orily o one 
of the individuals took action thereon and sued the trustees. 


When the suit came on for trial before the same Judge 


-who gave the original sanction, a preliminary objection. was 


taken that the suit was bad because the joint-sanction- 
holder had not joined in the suit. The Judge upheld this 
objection and dismissed the suit holding that the plaintiff could 
not prosecute | it alone, He further expressed a doubt as to, the 
plaintiff's bona fides. The question before us therefore is whether 
one man should be allowed to sue under S. 14 of this Act upon 
the: strength of a sanction given to two men. Such sanctions are 
‘a condition precedent to the exercise of the right of suit 
(Venkateswar in re 1) and it is open to the Court to amend the 
order of sanction at any time (Srinivasa v. Venkata 2), but the 
plaintiff seems to have made no attempt to move the Court to 
alter thé sanction by getting it-granted in his name only. Inthe 
case of Mahamed Atthar v. Ranja Khan 8 this point was 
considered and.the learned Judges held that when sanction had 
been granted to three persons and two of them, withdrew and 
one of the three joining with him two new persons brought a 
suit under S. 14 of the Act the suit was ‘not defective by 


‘reason of two of the three plaintiffs being persons to whoa leave 


to sue had not been awarded. There, no objection was taken at 


‘the trial and no issue framed as to the maintainability of the suit. 


‘Tt was observed by the High Court that as the same Judge 
who gave the leave under S. 18 also entertainéd the suit he must 
have tacitly given permission to the two new men to become 
plaintiffs along with Ranjakhan, So here as Mr. Hardinge 
‘granted sanction to two petitioners inhis order of January 8th 
1906 and subsequently on‘ March Ist 1908 he himself dismissed 
‘the plaintiff's suit because the Shivalli Brahmins had not been 
‘joined asa party and at the same time doubted the bona fides 





1. (1886) I. L. R. 10 M. 98. - 9, (1887) L L. R. 11 M, 148. 
on 8, (1907) I. L. R. 840. 58T. 
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of the plaintiff, it may be taken'that he refused to allow the plain- ` 


tiff to sue singly. 

Such sanctions for instituting suits against trustees have to 
be construed strictly without enlarging their scope (Sayad 
Hussain Miyan v. The Collector of Kaira 1) the object of requiring 
sanction being to protect managers from vexatious suits. 


The words in S. 14 of the Act “any, person or persons 
interested in any mosque etc., may without joining as plaintiff 
with any other person interested therein sue before the Civil 
Court the trustee, manager, etc.” seem to be enabling words 
intended to give individuals a right to sue individually without 
the necessity of all the worshippers of the particular temple or 
religious institution joining as plaintiffs. With all respect to the 
learned ‘Judges who decided Mahomed Athar v. Ramjan Khan ? 
we do not consider that these words are intended to refer to 
the persons’ who hold the sanction granted under S. 18. 

Cases may occur in which it must be inadmissible to grant 
sanction to a particular individual either on account of his 
character, personal ‘motives or his solvency, and yet if he ‘joined 
with some one whose very name would be a guarantee against 
the suit being improperly conducted a Court would be j ustified 
in granting a joint sanction where it would have refused leave to 
the single applicant. 

Weare therefore. of ‘opinion that this suit was rightly 
dismissed. 


The appeal is dismissed with costs. 





sangunipun 


1. (1895) 1. L. R. 21. B. 267. 2. (1907) L L. R. 84 C. 587. 
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: IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Oldfield and Mr. Justice Napier. - 


Choragudi China Kotayya ...  Petitioner® 
: (Defendant) 
“Us 
Sri Raja Varadaraja Appa Row ... Respondent 
| Bahadur Zamindar Garu l (Plaintiff). 


Civil Procedure Code (Act V of 1908) Order 28, R.1 S. 107—Applies only to 
pending suits—Jurisdiction— Appellate Court—No power to give leave to withdraw. 


C. P. C., O. XXII, R. 1 applies only to pending suits and has no reference to 
appeals or second appeals The appellate Court has therefore no power to allow a suit 
to be withdrawn with liberty to file a fresh suit. Eknath v. Ranoji (1) followed. 

Petition under S. 115 of Act V of 1908, praying the High 


Court to revise the decree and order of the District Court of 


Kistna at Masulipatam in A. S. No. 92 of 1912 and I, A. No. 
937 of 1912 preferred against the decree of the Court of the 


Additional District Munsif of Masulipatam in O. S. No. 136 of 
1910 (Gudivada). f 


V. Ramdas for the Petitioner. 

P. Nagabhushanam for the Respondent. 

The Court delivered the following 

Judgment :—The question raised in this Revision Petition is 
whether plaintiff (appellant) can be permitted by the appellate 
Court to withdraw from his appeal with liberty to bring a fresh 
suit, his suit having been dismissed in the lower Court and his 
appeal having been against -that-dismissal. .The District Judge 
of Kistna states in his judgment that on the hearing of the appeal, 
the appellant wished to filea number of fresh documents, that 


‘he declined to give him permission and that, then, the appellant 


made the application referred tq, which -application was granted 
by the court on payment of costs. It is contended before us that 
the lower appellate Court had no power to allow him to do so, 
The question turns on the construction of O. XXIII, R. 1 
and the respondent who was appellant in the lower Court relies, 
on S. 107 C. P. C., as vesting this power in the appellate Court. 
Admittedly, this power has frequently been exercised and we are 
referred to two cases, one Tirupati v. Muttu 3, and the 


*O. R., P. No. 599 of 1918. ` 30th July 1914. 
1. (1911) I. L. R. 35 B. 261. ` 3. (1888) I. L. R. 11 M. 822, 


< 
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other Chidambara Mudali and others v, Kozhandavelu Mudal 
and others 1, where the High Court permitted it to be done in 
Second Appeal. The point, however, was not argued in those 
cases and we have therefore, to see whether on the true construc- 
tion of the Civil Procedure Code, the power exists. The language 
of the Order is’as follows:— 

O. XXIII, R.1, cl. (1) :—“At any time after the institution 
of a suit the plaintiff may withdraw his suit or abandon part of 
his claim. , i 

Cl. (2):—“Where the Court is satisfied (a) that a suit must 
fail by reason of some formal defect or (b) that there are 
other sufficient grounds for allowing the plaintiff to institute a 
fresh suit, it may grant the plaintiff permission to withdraw from 
such suit or abandon such part of a claim with liberty to institute 
a fresh suit.” 


(3) “ Where the plaintiff does so without .the permission 
above referred to, he shall be liable for such costs as the court may 
award and shall be precluded from instituting any fresh suit.” 

Considering clauses (1) and (3) first, it must be apparent 
that they cannot refer to a suit that has already terminated ina 
‘ decree, because clause (3) covers the whole of the ground covered 
by clause (1). That is to say, clause (3) applies to every case 
where a plaintiff withdraws his suit or abandons part of his claim. 

It is to be noted in passing, that the language of clause 
(3) varies slightly from ,that of clause (1), the words in clause 
(3) being “withdraws from a suit,” while in clause (1) it is 
“ withdraws his suit”, and that the word “from”? also occurs in 
clause (2). Some argument might be based on this change of 
language in clause (2) were it not apparent that clause (3) which 
is couched in the same language, has reference entirely to clause 
(1). The variation must, we think, be purely accidental. The 


language of S. 373 of the Old Code was “withdraw from” all 


through. As, therefore, clause (3) applies entirely to clause (1), 
it necessarily follows that in all suits withdrawn without permis- 
sion the Court has power to award costs after the withdrawal. 
This power clearly cannot exist in a case where the suit has 
terminated in a decree against the plaintiff, because costs have 





1. (1912) M, W. N, 1003, 
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already been provided for in the decree and cannot. be: awarded 
after the withdrawal.. Further, it has never. been suggested. that 
a party whose suit has.been dismissed with -costs has power apart 
from cl. (2) to have the decree set aside. -The suit has terminat- 
ed andthe claim has merged in-a.decree. Ifa party. doesinot 
wish to execute his decree he need not: do So, and if he desires to 
abandon part of the amount.which has been decreed ‘to him, it is 
open to him to certify satisfaction-of that.part.: It must follow 
therefore that clauses 1 and 3 do r not include suits which have 
terminated in a decree. - 3 ja 
«= We now come to cl. (2). It'is obvious that cl. (2) does not 
give the permission to withdraw and«abandon,.that permission 
being unneéessary under clause (1). Whatit does is to authorise 
thé Court in certain‘circumstances where a‘party wishes tò with- 
draw, to give him liberty to institute a fresh suit: It. seems to 
follow, from this that the liberty to institute a fresh suit can only 
be given in circum$tancesin which the applicant is entitled 
under-cl. (1) to withdraw. ‘Further, paragraph (a) of cl. (2) of 
the rule is, in terms, only applicable to a pending suit and if 
paragraph (b) ` is to be. read as limited toa case “where a suit 
must fail, ‘then ‘that language would negative the construction y 
asked for. “But it is certainly o open to argument, that the ‘words 
“theré are sufficient grounds” are alternative to the words “a suit 
must fail” , and aot to the words “ by reason of some formal 
defect”, and’ it is on reliance on this reading that some argument 
can be, based. Whatever meaning, however, is to be given to that 
language, it cannot we think, alter the basis 6f the clausé ‘and 
extend the right of withdrawal or rather be read’té give the Coürt 
power to’ ‘permit” withdrawal.- The’ ‘language of this sub-clause, 
being the same as that in clause (1) the same "meaning should, 
primarily be applied to it. As: to one part of the- sentence; ` ‘the 
position is quite clear. : The words ‘abandon such part ofa claim” 
dre not applicable to a suit which’ has terminated and therefore, 
the clause cannot possibly apply where the plaintiff, against 
whom’ ‘a decree has been given, wishes to bring a fresh suit 
abandoning ‘part.of the claim and: we should therefore, be driver 


_ to this position if we were to accept the respondents’ contention, 


that-no leave can be given in a terminated suit where part of the: 
original claim is sought to.be abandoned but that leave can. be 
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given.after decree, where the fresh suit is to be otherwise, tha: 
for a.part of a claim. There is however, . a tatal answer: to; thi 
in‘the last words: of the clause, because the fresh ‘suit to be_per 
mitted is specifically stated to be a fresh suit in}respect of sucl 
part of the claim as well as “the . subject- -matter. of .such- suit.’ 
The reading therefore would require the excision’ of „the, word: 
“such part of the claim” from the sentence permitting: ‘thi 
institution of a fresh suit.. That not: being permissible, it neces 
satily follows that the fresh ..suit’ must . be, in,, circumstance: 
applying both to the “subject-matter of - ‘the suit” and “th 
part of a claim”: and as-it'cannot apply in respect toa “par 
of `a claim” after a decree .has already been: pronounced, , i 
seems to follow necessarily thatit. cannot apply in. respect. o 
the “ subject-matter, of a suit,” after a decree has „already beer 
passed. Applying the same chain of reasoning to paragraph, (b 
of clause (2) we get this.position, first that; the words “ part of a 
claim ” cannot'apply after a decree; next that: the “ fresh suit ' 

must have the same meaning for'both parts.of the sentence ; we 
finally, that the “ fresh suit” cannot be one to be brought after 
decree with the result, that, whether the words “ other. sufficient 
grounds” are alternative-to ‘‘ a suit must fail.” or < “some formal 
defect ”, they are alike subject to the - limitation that no. ‘decteé 
has. been, passed in-the suit sought - to, ‘be withdrawn. Te inay 
well be that.during a pending suit leave may be given to with- 
draw on grounds other than that “ the suit must fail.” It. may be 
that proper relief, cannot in some cases be given by’ way of 
amendment, such, as would give the plaintiff ali that ‘the’ citcum- 
stances entitle: him to claim and ‘that therefore he may ‘be givén’ 
permission to bring: a fresh suit. on withdrawal of the pending’ 
suit. But it is not necessary to decide that “question here. All 
we have consider is,. whether the language of this clause (2) is to 
be confined. toa pending suit, as clauses (1) and 6); must neces: 
sarily be, or can be read as extending toa suit in which’ a décrée 
has already | been passed ; and for the. reasons given we aré’ of 
‘opinion, that it cannot be so extended. . iy 


` The further argument remains PE that.. the. ag NANG 
Court can do’ what the first. Court. cannot -do., One argument 
is that reconsidering the powers of the appellate Court the word, 
“appeal is tọ be substituted: for the , word, “suit” „and so the 
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appellate Court got the power. The answer to this contention is 


this that if the word “ appeal ” is to be substituted for the word 
‘suit’ it must be substituted all through the Order. The Order 
as'made applicable to the appellate Court would then run-as 
follows.—* At any time after the filing of an appeal the plaintiff 
may withdraw his appeal or abandon part of his claim, ‘etc. 
There are obvious objections to this reading of the Order. 
In the first place the words “abandon part of a claim” are no more 
applicable to an appeal than they are to a suit that has termina- 
ted in a decree ; and secondly, there are ample powers to be found’ 
in the code for dealing with the merits of an appeal without-the 


_necessity for: giving leave to file a fresh appeal. This, however, 
-is not the construction sought for by the respondent, for it will 


not assist him. ‘What he wishes to do is in effect, to alter the 
word “suit ” into “appeal” in the first line, rule 1, clause (1) and 
read it “ at any time after the filing of an appeal” and then 
leave the rest of the rule as it stands. This of course, cannot 
be a proper application of the Order to an appellate Court. The 
other method by which he would arrive at the powers he seeks 
to establish is by taking the whole rule en bloc and saying that 
the appellate Court could do it by reason of the words “at any 
time after the institution of a suit,” his argument being that, 
although the first court having passed a decree cannot alter it, 
the appellate Court can do so, as the whole case is re-opened by 
the appeal. 

It was this contention that made it necessary to examine 
the language of the rule minutely, and if the order is to be read 
as suggested above, that is to say, as limited to suits’ which have 
not terminated in a decree, it is obviously impossible to read the 
order otherwise when the suit is before the appellate Court. The 
language of the order cannot be construed, as to its subject mat- 
ter, differently according to the Court which is construing it. The 


‘Code can apply the procedure of an Original Court to the appellate 


Court with the necessary variation in the terms. This is done 
specifically in O. XXII, R. 11; and section 107 generally provides 
for the exercise, by the appellate Court, of the same powers and 
the same duties as are conferred and imposed on Courts of 
original] jurisdiction. S. 107.will, however, not avail the respondent 
jn the manner he seeks ‘to apply it, for, as shown above, the 
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Court of original jurisdiction has no power to permit the institu- 
tion of a fresh suit after decree. The Respondent is, therefore 
in this difficulty, that if he wishes to apply O. XXII, R. 1, to the 
Court of appeal by virtue of section 107 it cąn only be done by 
substituting the word “ Appeal” for “ Suit ” all through the rule 
which will not give him the remedy that he requires. No other 
construction is possible because, with regard to the suit itself 
the Original Court has no such power. 

The view that we have taken is in accordance with the 
decision in Eknath v. Ranoji 1 where the Court lays down that 
the language of O. XXIII, implies that a suit has not yet been 
disposed of. For the reasons given above, we are of the same 
opinion. The petition will be allowed with costs. The order 
of the lower appellate Court will be set aside and the lower 
appellate Court will take the appeal on its file and dispose it 
according to law. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Napier. 
Muthukaruppa Mudali and others ... Appellants * 
(Legal Representatives of 
Deceased Plaintiff). 


v. 
Pi. Mu. Kathappudayan and others ... Respondents. 
, (Defendants.) - 
Contract Act, S.127—Gtarantee—Consi deration— Advances on recommendation 
—COonsideration for promise of guarantee. 
Advances made on the recommendation of a person are not sufficient considera- 
tion in law for a subsequent promise by him guaranteeing their payment. 


Second Appeal from the revised decree of the District Court 
of Trichinopoly in A. S. No. 159 of 1905 preferred against the 
decree of the Court of the District Munsif of Ariyalur in O. S. 
No. 861 of 1904. 

T. Rangachariyar for Appellants. 

Respondents unrepresented. 

The Coutt delivered the following 

‘Judgment :—Napier, J—Three points are argued in this 
second appeal. The first i is that under the remand order of the 





#5. A. No. 2226 of 1912. th August 1914. _ 
1. (1911) I. L. R. 35 B. 261. 
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High Court the District Judge should have returned findings on 
the other issues of fact in the case. We are clear'that the order 
was.only on the question whether the contract of guarantee was 
supported by.consideration on which he has returned a finding. 
The second, that the District Judge should have passed a decree 
in the terms of ‘the supposed compromise. We accept his decision 
that no compromise--binding on all the parties was effected, 
The third is, that the District: Judge has erred in law in 
holding that there was no consideration. It:is argued that 
the: advances made ‘to other persons on the recommendation of 


-© the 1st defendant were good past consideration for the contract. 


S. 127-of the Indian Contract Act says that anything done, for 
the. benefit of the principal debtor may be a sufficient’ considera- 
tion to the surety: Consideration is defined in S. 2. “ When at 
the desire of the promisor, the promisee......... has done....:.... 
something, such act......... is called a consideration.” I éxtract 
only that part of the definition relied on by the appellants. In 
our opinion, the facts of. this case do not go so far- as these 
words require. We are not referred to any words expressing 
the desire of the Ist defendant that advances should be given. 
In Sindha Shri Ganpatsing v. Abraham alias Vajir, 1 the words 
are interpreted to mean “ Express or implied request or desire” 
The learned vakil for the appellants was unable to refer us io 
any case in which a recommendation was held to be within the 
words of the section nor is any support fpr the proposition to 
be‘found in.the commentaries of Sir F. Pollock or Sir H. H. 
Shephard. In'a case reported in Juggot Indur Narain Roy 
Choudhry v. Nistarinee Dassee, 2? decided subsequent to the 
passing of the Indian Contract Act, but, it may be arising before 
that date, there is a dictum that a mere recommendation by one 
party to another to lend money to a third party does not render 
the first party liable to repay the loan. This of course goes no 
further than that there is no promise but it is an indication of 
the light in which recommendations are regarded. 


We may add that there can be no doubt that according to 
English. law a recommendation alone. cannot be valuable 
consideration. Vide Halsbury’s Laws of England, Volume 7, 
paragraphs 793 and 794— consideration where is “ the promisee 





1, (1895) I. L. R. 20 B755, 9 (1876) 24 W,R. (Civil Rulings) 445. 
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does some act (in India it would include ‘Has done some act’) 
from which a third person benefits: and which he . would not 
have done but for the promise.” There is nothing in. this case 
which comes within this definition. 

The- result will be that the second teal 15. A 
There will be.no order as to costs. ; 

Sadasiva Aiyar, J.:—I entirely concur in the judgment 
just now pronounced by my learned brother, and if I add a few 
words of my own, it is out of respect for the strenuous arguments 
of Mr. T. Ranga Chariar on the question of law which he has 
argued, 

The question — as to what kind of. past: request on 
behalf of the promisor followed by what kind of act on 
the part of the promisee forms good consideration for the 
subsequent agreement by the promisdor is oftentimes a very 
difficult question. Loose expressions in the wilderness of English 
cases are likely to be of very little use in deciding this 
question in any particular case arising in an Indian Court. 
S. 2, Cl. (d) of the Indian Contract Act says “when, at 
the desire of the promisor, the promisee or any other person has 
done or abstained from doing, or does or abstains from doing, or 
promises to do or to abstain from doing, something, such act or 
_ abstinence or promise is called a consideration for the promise.” 


The above definition is couched in the widest possible words, but - 


it has been always held that the “something” which the promisee 
has done cannot be a merely illusory thing. For instance, if B 
asks his friend A to take Rs. 5 from As left-hand pocket and 
put it into-A’s right-hand pocket and A accordingly transfers the 
money from his left-hand pocket into his right-hand pocket, A 
suffers no detriment at all by complying with that request of B. 
It would be against common sense to hold that A’s above act at 
B’s request will be good consideration for B’s signing a promissory 
note in favour of A for Rs. 1000. 

Under the English common law, the consideration “ must 
always be present at the time of making the promise and there 
is no such thing as past consideration.” A mere past request by 
the promisor to the promisee to do an act even to the promisee’s 
detriment without a simultaneous understanding that it is to be 
recompensed in ‘the future cannot make the promisee’s act 
good consideration. for a subsequent promise to recompense. 
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But the Indian Act does not seem to require any such 
understanding. See Sindha Shri Ganpatsingji v. Abraham 
alias Vajir 1, ' 

As I said already it is not every kind of act on the part of 
the promisee, though done at the promisor’s request, which could 
support a subsequent promise and the act done by the promisee 
must be “good ” or “valuable” consideration in the sense in 
which those terms appear in English Law though these words 
“good” and “valuable” do not appear in the Indian 
Contract Act which speaks only of lawful and unlawful considera- 
tions. The ‘mere doing of a thing which a person is already 
legally bound to do” is, of course, no consideration for a new 
promise in his favour (See Manna Lal v. Bank of Bengal 2) 

There is very little in the circumstances of the case to show 
that when. on the recommendation of the 1st defendant the 
plaintiff dealt with other persons, the plaintiff intended to do 
any service to the first defendant, intended the recommendation 
to have the character of a request on which he wished the 
plaintiff to act to the detriment of the plaintiff. i 

The distinction between the recommendation by A of B to C 
for a certain favour to be shown to B and a request by A to C to 
do a service to B may no doubt become in many conceivable 
cases avery thin distinction but, when we know the circumstances 
under which a particular recommendation or a particular request 
is made, it is not usually difficult in most cases to recognise the 
distinction. A desire or request shows much more earnestness 
and personal anxiety than a mere recommendation. In the present 
case, the finding that there was merely a recommendation of the 
principal debtors by the 1st defendant to the plaintiffisa finding 
of fact which cannot be interfered with in second appeal, F 
therefore agree that the second appeal should be dismissed. 





i. (1895) I. L. R. 230 B. 755, 2 (1876) I. D. R.1. A. £09. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 


Tyabji. 
Gopala Muppanar and others ..- Appellants* 
_ (Plaintiffs) 
v. 
Dharmakarta Subramania Aiyar and others ... Respondents 
é (Defendants) 
11402. 


Religious Endowments —Hindu Temple—Right of worship—Agamas—Right of 
entry of Sudras into the temple—Burden of proof—Custom for exclusion to be 
made oué—Practice—Second appeal—Decision on burden of proof--Inter ference in. 

In a suit by the representatives of Ilaivaniyar community in the village of 
Panakudy against the Brahmins, Mudaliars and Pillais in that place for a 
declaration that they had a right to go as far as the Garbhagriham for acts of wor- 
ship in the village temple plaintiffs adduced evidence to show that their right of 
entry into the hall was recognized in several important temples of Southern India 
and though the couri below believed that evidence for the plaintiffs, nevertheless it 
dismissed the suit on the ground that that was insufficient to make out the plain- 
tifi’s right of entry to the plaint temple. 

Held : that the Court below erred in holding that the burden was on the plain- 
tiffs to show that they had the right of entry or were not excluded ; on the other 
hand, as they belonged to one of the sub-divisions of the Sudra community, under 
the Agamas that regulated the temple rituals they were entitled to be in the Maha. 


maudapam or outer hall and it therefore lay on the defendants to prove that by 
reason of any custom they were prevented from going beyond the Dhwajastambha. 


In this view, the defendants having failed to makeout a custom excluding the 
plaintiffs their Lordships felt justified in second appeal in giving a decree to the 
plaintiffs subject to tho right of the defendants to stand in front of them. 


Second Appeal from the decree of the District Court of 
Tinnevelly in A.S, No. 103 of 1911 preferred against the decree 
of the Court of the Additional District Munsif of Tinnevelly in 
O.S. No. (116 of 1909), 

T. R. Ramachandra Aiyar for Appellants. 


T. Rangachariar and ES. Chidambaram Pillai for Respon- 
dents, 


The Court delivered the following 
Judgments :—~SadasivaAiyar,J:—The plaintiffsare the appel- 
lants in this second appeal. They brought the suit out of which 


this second appeal has arisen as representatives of the Ilaivaniyar 
community in the village of Panakudy. The defendants repre- 











* S.A, No. 1554 of 1912 18th August 1914, 
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ent the Brahmins, Mudaliars and Pillais in that village. The 
plaintiffs pray for the following main reliefs :— l 

“(a)a declaration as against the defendants and their 
communities, Brahmins, Vellalas and Mudaliars of the right of 
the plaintiffs and of their castemen residing at Panakudy to go 
so far as the Sabapathy Sannadhi and as far as the front of the 
Pulliarai in the Amman Sannadhi in the said Panakudy Sri 


_ Ramalingaswami Temple and worship the Swamies and Amman 


and to receive prasatham, etc., after performing Abishekam, 
Archanai, Neivédiam, Sih, during the Mandagapadi occasions 
and on ordinary occasions;” and 

“(b) a permanent injunction pasiene the defendants and 
their community from causing any obstruction to the plaintiffs 
and their castemen in their performing the above acts claiming 
the said right by virtue of such declaration.” 

The principal compartments of an ordinary Siva temple 


„are (1) the Garbagriham where the principal fixed image is 


established and whichis the holiest part of the temple; (2) the 
next outer hall called the Arthamantapam (Half-hall) and (3) a 
further outer hall which is called the Maha Mantapam or Big 
Hall. As the principal image usually faces east, these three’ 
rooms or hallslie usually east of one another. (In the Siva 
Temples the big outer Nanthi, the Flag staff and the Balipitam — 
lie still further to the east). The two outer Mantapams (the 
Artha Mantapam and the Maha Mantapam) are, under a more 
elaborate classification subdivided - into fractional portions, 
The Artha Mandapam is divided into (a) Antharala (6) Mukha 
Mantapa (0) Dwara Mantapa (d) Snapana Mantapa and (e) 
Vrisha Mantapa. The Maha Mantapam is subdivided into (a) 
Bahir Mantapam and (b) Nritha Mantapam. In the _ smaller 
temples (like the one in dispute), the only practical distinction i is 
between the Garbhagriham and the portion east of its gate up 
to the Flag staff so far as access of , caste pdt is concérned. 
The technical names “ Artha “Mantapa ” and “Maha Mantapa,” 
eto., donot at all appear in the evidence in the suit and though 
slight mention appears of a Thorana light and Thornakal, the 
learned District Judge is unable tocome to any definite conclu- 
sion as to what is meant by these words. It appears from the 
evidence of the defence 9th witness, that “all those who can enter 
the temple ” (that is, west of the Flag Sae “can go as far as 
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the Sabapathy Sannadhi,” that is, up to the gate of the Garbha- 
griham and that no sub-division is made of the space into 
Artha Mantapa, Maha Mantapa, Nritha Mandapa, etc., as regards 
the right of access. The plaintiff's prayers are substantially 
for a declaration that they are entitled to stand for purposes of 
worship in what I shall call the outer Mantapam (that is, the 
hall between the Flag Staff and the Garbhagtiham) and for an 
injunction against their being ejected therefrom. 

It is the case of both parties that so far as the (Garbhagri: 
ham) is concerned, it is only the Brahmins who belong to the 
temple priest sect that could stand inside it for the purpose of 
worship. Ordinary Brahmins, Pillais and Mudaliars are entitled 
to worship from the outer Mantapam. 

The Plaintiffs allege in their ‘plaints that they belong to a 
caste which “ according to immemorial custom and according to 
Hindu Shastras ” (see 4th paragraph of the plaint) were entitled 
to worship standing in the outer Mantapam and that in Novem- 
ber 1907, some Pillais and Mudaliars began to obstruct the mem- 
bers of the plaintiffs’ community from standing in that Mantapam 
on the ground that the plaintiffs’ community have no right to 
go westward of the Dwajasthambam or the Flag staff. The 


lower appellate Court’s conclusions might be shortly stated thus. 


(using, mostly, its own language). “ The plaintiffs have adduced. 
a considerable body of evidence proving that their caste people 
are entitled, to go beyond the Flag-staff.and into the Arthamanta- 

pam ” in the famous temples of Thiruchendur, Sanksranainar 
Kovil, Courtallam and Srivaikuntam, also in Thenkasi Melaivasal, 
Tinnevelly,. Valliyoor, : Kodayam and Tharuvoi, “Some of the 
witnesses on plaintiffs’ side are of particularly. good credit and 
the majority are of good position and means of knowledge.” 
Plaintiffs’ 8th and 11th witnesses are the trustees of the Tiru- 

chendur temple, the 8th'is a respectable Vellala, member of the 
District and Taluk Boards and the 11th is also a Taluk Board 
member. ‘The plaintiffs’ 9th witness is the Village Munsif of 
Sankaranainar Kovil and the Bhatter of the temple there and he 
pays a beriz of Rs. ‘750. The plaintiffs 15th witness is the mana- 
ger of the Tinnevelly ‘temple. The plaintiffs’ 16th witness 
is a Brahmin Bank Agent. | The majority of the plaintiffs’ 

witnesses are of good position and knowledge. Itis not likely 
that they would derogate from the dignity of the places 
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which they ‘hold sacred by admitting the right of entry of 
persons whose presence would otherwise constitute a pollution 
unless that right really existed”. ‘‘ The oral evidence on 
the plaintiffs’ side is superior to that on the defendant’s 
side: It certainly proves that in a number of temples of 
repute their caste is not excluded from the inner precincts of the 
temple, Hence there is nothing preposterous in the plaintiffs’ 
claim. As their claim is shown to be conceded ina number of 
temples some of them in most important districts, and as there 
is no corresponding evidence on the defendants’ side that it is 
refused in the temples of equal importance, there is some reason 
for viewing the plaintiffs’ claim favourably in the present case.” 


(2) But though some presumption is raised from this strong 
evidence on the plaintiffs’ side “it is not enough to transfer the ` 
burden of proof” from the shoulders of plaintiffs, that is, the _ 
burden of proving that their caste men have got a right to go 
beyond the flag-staff in this particular temple. The-evidence on 
the plaintiffs’ side as-to this particular temple is “not so strong as 
to base an affirmative conclusion on it in plaintiffs’ favour even 
when it is assisted by such slight probabilities as may arise from 
the evidence regarding other temples.” 


(3) “ It is unnecessary to consider the deferidants’ evidence 
in detail because the plaintiffs’ evidence is insufficient to transfer 
the burden of proof”. It is immaterial that the defendants’ wit- 
nesses who speak regarding the plaint temple are not entitled to 


much credit. 


It is clear to me on a careful perusal of the, District Judge’s 
Judgment that in, his opinion apart from the question of the 
burden of proof was originally on the defendants or if the burden 
of proof was sufficiently shifted on the defendants to prove the 
exclusion of the plaintiffs from the outer Mantapam, his conclu- 
sion would have been that the evidence on the defen- 
dants’ side was, wholly insufficient to establish such an 
exclusion. In short, the learned District Judge’s judgment 
is entirely , based upon the view that a Hindu belonging to a 
particular caste who wishes to go into the portions of the temple 
between the flagstaff and the Garbhagraham should establish by 
positive evidence that there is.a custom in that temple which 
does not exclude him from any of those places. 
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It seems to me, with due respect, that this will in many 
cases be tantamount to throwing an impossible burden upon a 
caste Hindu who wishes to worship ina temple. There are so 
many castes and-sub-castes in India and the word castes is so 
very loosely used, the word not being confined to designate the 


four principal castes only. The Mudaliars, Pillais, Karakattars' 


etc, though they are all supposed to belong to the Sudra caste, 
are usually considered and spoken of as separate ‘castes.’ So 


also among the Brahmins themselves, there are hundreds of sub- | 


divisions throughout India. That a Hindu pilgrim belonging to 


one of the four Hindu main castes should be liable to be’ 


excluded at the will of a trustee or even worshippers then present 
at the temple from going beyond the flag-staff (up to which even- 
persons belonging to other religions are allowed to go) and that 
he should be obliged to prove by positive evidence that there is 
no negative custom to exclude his caste-people seems to me to 
throw a distinctly unreasonable burden upon that Hindu pil- 
grim or worshipper. 

_ The origin of image worship in temples is stated in the 
authoritative Puranas to have been in the Threthayugam and 
subsequent ages. In the first or Krithayugam, God was wor- 
shipped by mankind (which consisted of only one caste,) as 
immanent in the heart of everything and worship consisted solely 
in the service to one’s fellow creatures. As the spirit of univer- 
sal brotherhood decayed in the second age and notions of inferi- 
ority and superiority among men were indulged in, the inferior 
man was asked to worship God’s higher manifestations in 
the superior man. Then, disputes naturally rose about 
relative superiority and inferiority and the sages considered it 
expedient, to introduce image worship in order to prevent quarrels 
about superiorities and in order that all men (who had now 
become divided into four distinct castes) without unseemly 
squabbles about their relative excellences might worship God in 
common image (see the 4th Sloka in the 7th Skanda 14th 
chapter of Sreemath Bhaghavatam), Though image worship 
was thus recommended and laid open to all castes, it was clearly 
recognised as not the highest form of worship, (See succeeding 
slokas). The appropriate mode of worship for the Brahmins 
was held to be through the media of the Fire and the Sun and 
the highest form of worship for all castes was always recognised 
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as that which prevailed in the first age, It is clear from the 
above that temples were intended for the worship of people 
belonging to all the four castes without exception. Even outcastes 
were not wholly left out of the benefits of temple worship, their 
mode of worship being however made subject to severe 
restrictions as they could not pass beyond the Dwajastambam 
(and sometimes not beyond the temple outer gate).and they could . 
not have a sight of the images other than the procession images 
brought out at the times of festivals, The Agamas and the 
Thanthrag which regulated the worship in the temples laid down 
rules as regards what caused pollution to a temple and as 
regards the ceremonies for remoying pollution when caused. 
There are, it is well’ known, Thanthries in Malabar who are 
specialists in these matters of pollution. As the temple priests 
have not the special Saivite initiation of Dheeksha which entitled 
them to touch the innermost image and as the touch of the .persons 
who have got no such initiation even though they be Brahmins 
was supposed to pollute the image, even Brahmins other than the 
temple priest Brahmins were in many temples not allawed to go 
into the Garbhagraham. In one of the Agamas, it issaid (as freely 
translated) thus:—‘ Saivite Brahmin priests are entitled to 
worship in the Antharala portion. Brahmins learned in the 
Vedas are entitled to worship in the Arthamantabha. Other 
Brahmins in the front Mantabha, Kings and Vysyas in the 
Dwaramantabha. ‘Initiated Sudras in the Bahir Mantabha,” 
and so on. | 


_ There is no Mantabham or hall for worship east of 
Dwajasthambam and it is plain from the. Tanthras and Agamas 
that the Sudras and all castes above Sudras (including the 
Anuloma mixed progeny of the four castes) are entitled .to stand 
and worship at appropriate spots west of the Dwajastamba. I 
am therefore reasonably clear that it lies upon a person who 
wishes to restrict a Sudra or one who has a higher caste status 
than a Sudra from proceeding beyond the Dwajastamba into the 
next hall, to establish by proof of a “recognised usage of that 
particular temple that the individuals belonging to that com- 
munity or class are not entitled to go beyond the Dwajastambam, 

Speaking for myself, if I were not bound by authority, I 
should like to hold that a custom which prohibits one who 
belongs to a community which is not lower:than a Sudra caste 
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-from going beyond. the. Dwajastamba is an unreasonable custom 
-and ought not to be recognised. But as-even such unreasonable 
customs, provided they are not grossly immoral have been held 
to override the law and Shastras if fully established by evidence, 
I think I am bound to follow such rulings. : 
-` As was said in the Judgment of the Court of First Instance 
‘in the Kamudi case Sankaralinga Nadan v. Rajeswara.Dorat 1, 
“A Court of law cannot reject a custom because it is. not 
in accordance with the principles of equity or individual 
‘notions of right and’ wrong. Courts of law have recognised and 
enforced customs of this character although they may be repug- 
nant to generally received notions of what is just and proper. It 
is not for this court to examine whether the doctrines or usages 
obtaining in a particular temple are defensible from a logical or 
equitable standpoint in the light of modern. enlightenment and 
‘civilisation, but to ascertain correctly, so. far as ‘the materials 
placed at its disposal permit, what the “custom and usage is as 
observed and practised by the community for whose use and 
benefit the temple whichis the. subject of the litigation. is 
dedicated and to be guided by them.” , 


There are certain castes whose touch causes pollution hot 
-only to Brahmins but also to Sudras. They are usually spoken 
of as Yeenjathiyars. Of course even among Sudras, those who 
consider themselves more respectable will try to avoid the touch 
of the less respéctable classes though there is no ceremonial 
pollution caused by such touch. For instance D.W.I. says in 
this case I am a Sudra, Caste, Vellala.. I do not touch the lower 
-class of Vellalas.” This is not because their touch causes any 
“religious pollution to the higher class but simply out of the exag- 
-geration and aberration of caste sentiments, the exaggeration being 
due to “ class ” sentiment having come in recent times to reinforce 
‘caste sentiment. So D.W.I. says “I will not-touch a Maravar or 
Edayan” though he admits that Maravars, Edayans, Asaries and 
-Kammalas, Pillais, Mudaliars and Pillais of inferior caste, all 
stand in the next compartment to the Brahmin’s compartment 
mixed up together. See page 21, lines 20 and 21 of the Printed 
Book. D.W. 14 adds “ Koravars, Reddis and Naiyakas are 
entitled to enter the temple” which means entering the outer 
-hall. - The plaintiffs community, though .of the Sudra caste, was 
Be ay ` 1. (1908) IL L. R. 31 M- 236. : a 
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a rather poor and uninfluental community till a few years ago 


“while the Pillais and Mudaliars have been influential classes all 
Along: 


Now, coming to the caste status ‘a the plaintiffs. who are 
Hai vanigis; it is first to be remarked that the Tamil word “Vani- 


. yan” is derived from the Sanskrit “Vanija.” Vanija . (Baniya 


in the Northern Vernacular) merely means a Vysia who has trade ` 
as his occupation. The term ‘ Vaniya’ in Tamil when used by 
itself has come to mean a trader in oils. A trader in oil especi- 
ally when he crushes seeds to obtain the oil is considered to 
follow a sinful occupation. -Vaniyans who press oil.are also 
called Sekkans, sekku being the oil pressing machine. . In the 
Census Report of 1901 Mr. Francis says at page 182 that for. 
some obscure reason Manu classed oil-pressing as a base occupa+ 
tion.” The reason is, however, clear enough. In chapter 4, 
sloka 85, Manu says that an ‘oil-press (which destroys the lives 
of innumerable vegetable seeds is not better than. a slaughter- 
house and that is the reason why the caste of the Sekkan or 
Thilavaniyan (shortly called Vaniyan) is considered an impure 
caste. But the plaintiffs in this case are Ilaivaniyans, that is, 
those who trade, in leaves, especially betel' leavés'and one ought 
not to be misled by the use of the word ‘ Vaniyan’ as part oftheir 
caste-designation. < 


In Thurston’s Castesand Tribes, Vol vi, pagé 360, Ilaivaniyars 
are described under the more high-sounding titleof Senai Kudayan, 
They are also’ called Kodikkal Pillaimars or Pillaimars, who 
cultivate the betal vine. In the Madras Census Report of 1901 
at page 177 it is remarked “In 1891 following the Tanjore 
District Manual the were wrongly classed with Vaniyars, oil- 
mongers, but they are superior to these in social position and are 
even said to rank above Nattu-Kottaichetties”. This latter 
observation may not be accurate, but there can be no doubt that 
Ilaivaniyars have no connection whatever with the oilmongers or 
Vaniyars, Traders must, according to the true spirit. of the 
Hindu Sastras be classed as Vaisyas. Owing however to the 
repression of Kshatriyas and Vysias by the Brahmins in the 
medeiaval ages, most of the Kshatriyas and Vysias have descend- 
ed to the position of Sudras. But there can be no doubt | that 
Ilaivaniyars are at least Sudras and do not belong to the 
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communities which are lower than Sudras who are called 
Yeenajathiyars (like Pallars, Chucklers and Pariahs). 


The castes below the Sudra are most of the Prathilomas 
and those who are classed as Anthiyajhas and out-castes or 
Pathithas. The prima facie right of the Brahmins to enter the 
temple was negatived in the case in  Venkatachalapthi v. 
Subbarayadu 1 because the plaintiff, there, it was proved by the 
defence evidence, had, in the eyes of the community frequenting 
to temples became Pathitha and outcaste by marrying a widow. 
Though there are, 28 Sivagamas, the Kamitagama is the Agama 
most quoted in these matters and the substance of the other 
Agamas has been digested in 18 paddhathies, of which Sakala- 
gamasara, Varunapaddhathi and Nirvachanapaddhathi are those 
most frequently referred to. In the Nirvachanapaddhathi it is 
said that Sivadwijas should worship in the Garbhagriham, 
Brahmins from the ante chamber or Sabah Mantabam, Kshatriyas, 
Vysias and Sudras from the Mahamantabham, the dancer and 
the musician from the Nrithamantabham east of the Maha- 
mantabham and that castes yet lower in scale should content 
themselves with the sight of the Gopuram. Taking it then as 
indisputable that the plaintiffs belong to the Sudra caste, they 
aré prima facie entitled to worship from the Mahamantabham, 
one of the halls west of the bull near the Dwajastamba and east 
of the Garbhagraham. i 


‘In Venkatachalapathi v. Subbarayadul the learned Judges 
quote without dissent the following observations of the Court of 
the First instance in that case; “ Temple, of course, is intended 
for all castes, but there are restrictions of entry, Pariahs cannot 
go into the court of the temple eyen. Sudras and Baniyas can 
go into the hall of the temple. Brahmins can go into the holy. 
of the holies.’ The learned District Judge in the present case 
admits that in Venkatachalapathi v. Subbarayadu, 1 the burden 


of proof thata Brahmin was excluded from worshipping in the 


inner precincts of the temple was imposed on the defendants who 
were for exclusion, because the plaintiff who was a Brahmin 
would ordinarily be entitled to access into inner precincts of the 
temple. On the same reasoning, if a Sudra would ordinarily be 
entitled to access into the hall beyond the Dwajastamba, it 

0890) LL R18M 998, SSS 
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is for: those: who wish to exclude’ a; particular : cofamunity 
which is not below the Sudra community from such. access 
to establish the custom to exclude that particular community 
though ‘they ‘form a. sub-division of -the Sudrds. In the 
well- known Kamudi case Sankaralinganadan. v. Rajes- 
wara. Dorai, 1. the Shanars were excluded from ‘access into 
the temple | „because overwhelming evidence . proving that 
they belong. tò, a caste whose touch was. pollution (to Sudra), 
whose occupation of toddy drawing was of a sinful kind and 
who were therefore. lower than Sudras_ in status was 
adduced by those who wanted to exélude them and who | 
unhesitatingly took- upon. themselues the burden of proving 
such right of exclusion. No doubt the person who wished 
to exclude was the plaintiff in that case while here the plain- 
tiffs sue for a declaration that ‘they are entitled to be inclu- 
ded ; “but I think’ that it would be a wholly unsatisfactory 
state of things that the status and rights of a community to 
take part in publié temple worship should depend on whether a 
member of that community appears asa plaintiff or asa defen- 
dant.- The contention of the defendants in this case is based not 
on the allegation that the ‘plaintiffs belong to a caste which is 
below the sudra caste or whosé occupation is of a’sinful character, 
but only on the ground that whatever may be the practice in other 
temples, in this particular temple the usage is to exclude the 
plaintiffs from the temple proper. Such a plea not being proved’ 
andthe plaintiffs as Sudras being prima facie entitled to worship 
from the Mahamantabham their suit ought to have been decreed. 


“In Venkatachallapati v. _ Subbarayadu-%, Mr. Justice 
Mithusami‘Aiyar says that “the right claimed by the plaintiff to 
enter into certain portions of the temple was a right'which he 
was at‘liberty to assert a$ ‘a’ citizen: and a Brahmin.”' This 
shows that each of the ‘principal ¢ castes can - ‘rely upon its : prima 
facie right to enter’ a temple: “In thé famous Ambalapuzha 
temple case Dewan of Travancore v. Vakji Jeraji 8, the'late Mr, 
M. K. Ramachandra Rao of the Travancore High Court (then the 
District Judge of Alleppy) a very orthodox and learned Brahmin 
Judge, decided that 'a Bhattia merchant was entitled to worship 
from the hall of that famous temple (though he was a foreigner 


J. (1908). 1B. B1 M. 286. 2. (1890) I. I. R. 18 M. 297, 
. .8, 14 Travancore, L:i R., 56. 





N 


PART IN.) THE MADRAS LAW JOURNAL. REPORTS. 263 


to Malabar) because he belonged:to one of the higher castes. 
Iam clearly of opinion ‘that it is unreasonable to call upon a 
person belonging to any of the thousands of such castes existing 
in India to prove affirmatively that his sub-caste has by pres- 
cription acquired a right to get into a particular temple among the 
tens of thousands of Hindu Temples dotted, over India 
and if he could not do so, to. shut him out of worship ,in that 
temple. It seems to me that provided he proves that he has 
the status of one of the main castes (or it may be, an intermedi- 
ate Anuloma status between two of the main castes), it would 
be for those who wish to exclude him from the usual position in 
the temple assigned to a man of his caste status by the Agamas 
to prove that by the special custom of that temple, even a person 
of that caste status is excluded. 

Reversing therefore the judgments of the lower Courts I 
would give a judgment in favour of the plaintiff granting the 
reliefs claimed in the prayers (a) and (b) of the plaint subject 
to a declaration that Brahmins Pillais and Mudaliars are entitled 


to take precedence over the plaintiffs by standing in front of 


persons belonging to the plaintiffs’ caste in the covered portions 
of the temple between Dwajastambham and the Garbhagrabam 
where it is intended that the worshippers shall stand and that’ the 
defendants 1, 2, and 4 to 9 (the defendants1 and 2 in their in- 
‘dividual capacity and not as trustees) shall be personally liable for 
the plaintiff's costs throughout and the defendants shall bear 
their own costs. . l 

Reliefs now granted to the plaintiffs shall not operate so as 
to derogate from the esercise by Brahmins, Pillais and Mudali- 
ars of the right of precedence. 

Tyabji, J. The question involved in this appeal would pri- 
marily be dependent upon the terms of the original dedication of 
the temple. As there is no written trust-deed or its equivalent 
the Court is left to deduce from the materials before it what 
the terms of the dedication must have been. l 

Under these circumstances it seems to me that the proper 
course is:to presume that the dedication was a reflex of 
the general religious notions prevailing amongst members of 

, the community for whose benefit the temple was dedicated. It 
is reasonable to assume that the dedication would follow the 
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current of prevailing religious views, ‘if something at vdriance: 
. with the general notions was intended, those: different intentions. 
would in the ‘ordinary course’ be clearly. expressed. 


The religious books cited "by my learned brother are entirely’ 
in favour of the plaintiffs. This part of my learned brother’s’ 
judgment I ‘desire respectfully to adopt and follow.’ The learned 
District’ Judge should therefore ‘have’ addressed ‘himself to the 
question whether the defendants had proved that they had by’ 
the original dedication or by what took ‘the place of dedication 
been given a right to éxclude the plaintiffs from the portions ‘of, 
the temple which the plaintiffs claim to enter. The course he: 
actually adopted was to start on the basis that the burden of 
proving ‘that the plaintiffs had a right ‘to enter the ‘temple’ 
was initially on the plaintiffs, This may be concéded as 
part ‘of the general rule that ‘the plaintiffs must prove their 
case, but the ‘failure to’ notice’ the considerations mentioned: 
by my learned“ btother .is “very material: There: was consi- 
derable evidence on the plaintiffs part to prove the exist- 
ence of what is’ referred by the District Judge asa ‘general: 
rule permitting the access of their taste to temples’. Evidencé: 
to this effect was given with reference to the Tirachendur,- 
Tinnevelly and seven or eight other’ temples. It is carefully; 
I may say elaborately considered by the District Judge. His 
conclusion i is that the plaintiffs’ evidence is “superior” to that” 
of the defendants on this question. ° Then the District Judge 
deals with what he considers to be the second part of” the 


‘plaintiffs’ case. He says “ Plaintiffs’ direct’ evidence ds to their 


right to enter the temple is given by 13 persons besides the first 
plaintiff; nine belonging to Panagudi and.‘the others more ‘or 
less connected with the village”.: His view of the. plaintiffs’ 
evidence on this part of their case is not equally i in their fayour. 
In his opinion it is “ insufficient to transfer the burden ‘of 
proof”. He considers it, therefore unnecessary to deal with 
the evidence of the defendants in detail. He does: say however 


' that “ the defendants’ witnesses who speak regarding the plaint 


temple are of much the same quality as regards credit and. 
independénce”’and he refers to the admissions of the defendants 
that the’ inferior ‘Vellalars can enter the temple, that-the | 
Ilaivaniyans are not excluded from communion with other castes. 


í 
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in various social connections, that (according to the 13th witness 
for the defendants) sons of Dasis can enter the temple and that 
the 3rd defendant in his written statement refers to the plain- 
tiffs’ right to go as far as the Thornakkal. His final conclusion 
is thus expressed: “ There is nothing in all that which justifies 
acceptance of the plaintiffs’ witnesses’ evidence in spite of their 
lack of credit and independence.” 

I feel the difficulty of appearing to interfere witha finding 
on fact in Second Appeal— a finding arrived at after so careful 
a consideration of the evidence. But the precision with which 
the learned Judge has intimated his views as regard the evidence 
of each of the parties on each point enables us to give effect to 
his views of the evidence on the basis of the more accurate 
understanding of the law which my learned brother’s research has 
made possible. 


5 Taking the evidence as appreciated by the learned District 
Judge, the facts found by him may be stated to be that the general 
practice in regard to the 9 or 10 temples above referred to is in 
favour of the plaintiffs, that with reference to the particular 
temple now in question the witnesses of both sides “fail from a lack 
of credit and independence ”’; that it is not proved by the plaintiffs 
that they have been allowed in the past to enter this temple as a 
matter of right; nor is it proved by the defendants that the privi- 
lege of excluding the plaintiffs from entering the temple has 
been asserted by the defendants and admitted in the past by the 
plaintiffs. 


The result is not doubtful. The defendants have fallen far 
short of establishing to the satisfaction of the District Judge that 
usage long prevailing, uniform and clear leads to the conclusion 
that the religious trusts declared in connection with this temple 


gave to the defendants and their predecessors in title the right to 


exclude the plaintiffs from it, notwithstanding that the general 
religious sentiment would be opposed to such exclusion. 

On the District Judge’s view of the evidence therefore the 
plaintiffs should have been given a decree in terms of prayers (a) 
and (b) of the plaint subject to the declaration of the rights of 
the Brahmins, Pillays and Mudaliars to which my learned brother 
refers in his judgment. I agree therefore in the order proposed 
by my learned brother. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
j . , : 


Present :—Sir John Edward Power Wallis, Kt. Offg. Chief 
Justice and Mr. Justice Seshagiri Aiyar. 


Assam Raghavalu Chetty andanother ... Appellants* 

Vs ` (Plaintif's.) 
Pellati Sitamma and others ... Respondents 
(Defendants.) 


Civil Procedure Code, S.92—Parties—Order 1, r. 10—Alienees of trust proper- 
ties—If necessary or proper parties—No relief can be granted against—Judgment— 
Evidence against, if party. . 

` Per curiam. In suits under S. 92 of the Civil Procedure Code no relief can be 
had against aliences of trust properties. 

Per Offg. Chief Justice.—Though an order adding them parties might if they so 
desire, be properly made, they ought not to be made parties against their will. 

Per Seshagiri Aiyar, J.—Though rio relief can be had against them they are 
proper, if not necessary parties to the suit. Assuming that the judgment would not 
operate as res judicata (a pointon which His Lordship expressed no opinion), it 
would be strong evidence against the alienees in the subsequent suit for the recovery > 
of the property. 

Appeal from the Preliminary Decree of the District Court 
of Nellore in-O. S. No. 27 of 1909, dated 24th January 1911. 

M. 0. Parthasarathi Aiyangar and M. G. Kuppuswami Aiyar 
for the Appellants. 

` P. Nagabhushanam for the Respondents. 

The Court delivered the following 

Judgments :—The Offg. Chief Justice :—The question argu- 
ed in this appeal is whether in a suit under S. 92 of the Code of 
Civil Procedure for the removal of a trustee and the settle- 
ment of a scheme, the District Judge was right in dismissing the 
suit with costs as regards the 3rd and 4th defendants who had - 
been joined by the plaintiffs on. the ground that the lease granted 


` to them by the trustees of the charity, defendants Nos. 1 and 2, 
. was a breach of trust. It is well settled that in a suit under S. 92, 


a decree for possession could not be given against persons in 
the position of defendants Nos. 3 and 4,and it seems to follow 
that the contention of the appellants that a mere declaration 
might be given against them is unsustainable, as, if any relief 
could properly be given against them in sucha suit. There 
is no reason why it should be limited to a mere declaration and | 
should not award possession as well. The question then is- 
whether they were properly made parties by the plaintiffs as no 
* A, 8 No, 121 of 1911, = 7th August 1914, 
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reliefs were obtainable against them. The decisions in Ghazaffar, 
Husain Khan v. Yawar Husain, 1 and in Collector of Poona v. 
. Bai Chanchal Bai, 2 were cited on one side and the Calcutta 
decision in Budh Singh Dudhuria v. Niradburan Roy 8 on the 
other. It seems to me that the view of Mookerji J. in Budh 
Singh Dudhuria v. Niradbaran Roy 3 igright and that these 
defendants have been wrongly impleaded. If they‘ had desired 
to be made parties I agree that an order adding them might 
properly have been made. (of. Attorney-General v. Pretyman 4) 
but I do not think they ought to be made parties against their 
will to a suit under S. 92 which may involve a great variety of 
other matters and cannot, to borrow the language of 0, 1, R. 10 
(2) of the Code of Civil Procedure effectually and completely 
adjudicate upon, and settle their rights. The case is very 
different from suits for partition in which according to the settled 
„practice of this Court, it is usual to make the alienees: of joint 
family property parties when the alienation is questioned. In 
such a case the Court completely adjudicates on and settles the 
whole matter. Here it is precluded from doing so. I would 
dismiss the appeal with co8ts, 


Seshagiri Aiyar, J:— Two worshipperssued under S.92 of the 
Code of Civil Procedure for the removal of defendants 1 and 2, 
from the trusteeship of the plaint temple, for the-settlement of a 
scheme and for other consequential reliefs. The main allegation 
against them was that they improperly granted a lease of the 
temple properties to defendants 3 and 4 for a low rent and for 
an unconscionably long period. The District Judge found that 
defendants 1 and 2 committed serious breaches of trust ‘during 
their management and directed their removal; he gave directions 
for the appointment of new trustees ; and declared that the suit 
against defendants 3 and 4 should be dismissed with costs. 


A Plaintiffs have appealed. It was argued by Mr. M. O. 
Parthasarathy Atyangar that on the finding of the District Judge 
that the leases in favour of the 3rd and 4th defendants were 
not binding on the temple, he ought to have directed possession to 
be given to the plaintiffs on behalf of the temple. The decisions 
of all thé High Courts are against giving possession to any but 








1. (1905) I. L. R. 28 A 112. 2.- (1911) I, L. R. 35 B 470, 
8. (1905) 2 ©, Ñ, J. 481. 4, (1815) 8 Beav. 316 S, O. 50 E. R. 124, 
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. the lawful trustees and against ejecting persons in possession ina 


suit under S. 92. The learned counsel argues that even if posses- 
sion cannot be given, there should be a declaration embodied in 
the decree that the lease is not binding on the trust so that the 
question may not be raised again by defendants 1 and 2: ‘I was . 
at first inclined to think that this relief may be given by the 
decree under Cl. (h) of S. 92 and I had in mind the observation 
of the learned Jtidges in Miyajt alias Mahomed Ghouse Sahib v. 
Sheik Ahmed Sahib 1, to the effect “that the question to whom 
the possession is to be transferred is an incident of the declaration 
that the defendant is removed trom the trusteeship.” On closely 
examining that case, I find that one of the plaintiffs was a 
lawful trustee and that possession was directed to be given to 
him by the defaulting trustee. Moreover the pronouncement of 
the learned Judges was under Act XX of 1863 and not under 
the Code of Civil Procedure. I think Mr, P. Nagabushanam is 
right in his contention that a declaration against defendants 3 
and 4 must stand on the same footing asa direction to give 
possession. I therefore hold that plaintiffs are not entitled to the 
declaration. 


There remains the further question whether the Judge was 
right in holding that the suit against defendants 3 and 4 should 
be dismissed. ‚This amounts to saying that they were not proper 
parties to a suit of this description. There has been a conflict of 
views upon this question. I shall first examine the provisions 
of the Code before dealing with the case law. Suits of every 
description are controlled as regards the array of parties by 
Orders J and II. The fact that S. 92 provides for a particular 
class of litigation will not take it away from the purview of these 
orders. Order 1, Rule 10, Sub-clause 2, gives to the Court and 
to the party ample powers in this behalf. “The name of any 
person who ought to have been joined, whether as plaintiff or 
defendant, or whose presence before the Court may be necessary 
in order to enable the Court effectually and completely to adjudi- 
cate upon and settle all the questions involved in the suit, be 
added.” If the plaintiffs could have moved the Court under this 
Order to make the defendants 3 and 4 parties, I can see no 
objection on principle to their having impleaded them at the 





1, (1908) LL. R. 81 M. 212 at p. 214. 
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outset. To my mind a more reasonable application of this rule  Raghavalu 
. : . Chetty 
cannot be had than by impleading persons in whose favour the a: 
defaulting trustee conveyed properties as defendants. It is said ge 
that he can be examined in the case as a witness. That will not < 
Seshagiri 


enable the Court to give a proper decision. His witness also Aiyar J. 


should be examined, and the arguments of his pleader should be 
heard, if a right conclusion is to be arrived at. It may and does 
very often happen that the trustee after having alienated proper- 
ties to others feels no interest in upholding his alienation ; he may 
not choose to examine any witness. Moreover, the non-interven- 
tion of the alienee may result in a conflict of decisions. In the 
suit under S. 92, the trustee may be removed on the ground - 
that he has made an improper alienation; and in a suit to recover 
possession, after hearing the alienee, it may be found that the 
alienation was binding on the trust. Itis not necessary to avoid 
this possible conflict to hold that the decision under S, 92 will 
be res judicata in the subsequent litigation. I express no opinion 
on the question. But certainly the judgment in the scheme suit i 
will be one inter partes, if the alienee is held to be a proper party 
“and will be very strong evidence against him in the subsequent .- . | 
litigation. Iam therefore of opinion that the proper course to : : 
adopt in cases where the alienation by a trustee is in question E 2 
is to implead the person in whose favour the alienation was made ` : 
and to decide the case in his presence. Even if he is not a neces- 
sary party, I have no hesitation in holding that he is a proper 
party. This view is supported by the observations of Sir John || 
Stanley C.J.in Gazafar Husain Khan v. Yawar Husain 1by the | 
decision of the Bombay High Court in Collector of Poona v. Bat || 
Chanchal Bai Žand'by that of the Calcutta High Court in Sajedur ` i 
Raja Chowdhuri v. Gour Mohun Das Baishnav 3. Mr. Justice | 
Mookerji in a later case in Budh Singh Dadhuriav.Naradbaran | | 
Roy 4, holds that alienees who have an interest adverse to the 
trust are not proper parties; and dissents from the view taken in p 
Sajedur Raja Chowdhuri v., Gour Mohun Das Baishnav 3. The | 
learned Judge for whose opinion I have the highest respect has | 
not considered the effect of O. 1., R.10;and I find that Mr. j 
Justice Harrington who took part in the decision does not say; ` 


1. (1905) LER. 28 A 112. (2) (1911) L.L.R. 35 B 470 l 
‘ 8, (1897) LLR. 240 418. 4, (1905) 2 ©. L. J. 481, 
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that the alienees are not proper parties. The balance of author- 
ity therefore, is in favour of the view I take. Ihave already said 
that in the interests of justice and with a view to avoid a conflict 
of decisions, the alienee must be a party. For all these reasons 
I am of opinion that that portion of the decree of the District 
Judge which directs dismissal of the suit against defendants 3 and 
4 should be set aside. I will make no order as to costs either 
here or in the Court below. 

The Court:_As there is a difference of opinion the decree of 
the Lower Courts stands and this appeal must be dismissed 
with costs. - 





IN THE HIGH COURTOF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Napier, . 


Noor Muhammad Sahib and others. A Appellants* 
(Plaintiffs). 

Ue 
Karim Bibi Ammal and others. ... Respondents 


1 to 104 (Defendants.) 
Religious endowments—Muhammadan Law—Right of suiti—Worshippers suit 

by, for possession—Mosque. . 
The worshippers of a Mosque cannot whether in their individual or in their 


collective capacity maintain a suit for possession of the properties belonging to the 
Mosque. 


Kamaraju v. Asanalt Sherif (1) followed. 

Second Appeal from the decree of the District Court of 
South Arcot in .A. S. No, 261 of 1909 preferred against the 
decree of the Court of the District Munsif of Chidambaram in 
O. S. No. 381 of 1908. 

Plaintiffs are two of the members of the Muhammadan 
community residing at a village in South Arcot and they institute 
the present suit on behalf of the said community to redeem a 
mortgage over certain lands alleging that they were the property of 
a mosque in which the said community was interested. Various 
defences had been raised, the chief of them being that plaintiffs 
as mere wor-hippers were not entitled to sue for recovery of 
possession of any property belonging to the mosque and that a 
previous consent decree between the then managers of the mosque 
and the 2nd defendant who was in possession of the plaint 





* B. A. 1476 ot 1910, 28th July, 1914, 
1, (1899) I. D. R. 28 M. 99. 
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properties was binding on the mosque and the present suit-was Muhammad 
therefore barred, Sah ib 
The District Munsif dismissed the suit upholding both the Para ahi 
contentions of the defendants. Í 
The District Judge in appeal held that thel suit as framed 
was not maintainable and that plaintiffs as mere worshippers 
had no interest in' the property of the mosque anjd did not belong 
to any of the class of persons entitled to redjeem within the 
meaning of S. 91 of the Transfer of Property Act. Hence the 
Second Appeal. ” 
M. Krishnamachariar for the Appellants. 
T. Rangachariar, T. Narsimha Aiyangak and C. Pad- 
manabha Aiyangar for the Respondents, í : 
The Court delivered the following 
Judgment :—The Lower Courts seem to bah rightly held 
that a suit for possession of the mosque properties Could not be 
maintained by the worshippers in their individual WI Collective 
capacity as that principle of law seems to be derivab from the 
observations in Srinivasa Aiyangar v. Srinivasa Summ}. 
Kamaraju v. Asanalt Sherif 2 and Dasandhay v. na 






Abu Nasar 3. 

The plaintiffs have not established that by- Muhammadan La 
the worshippers as a body can be collective muttawallees of the’ 
plaint Mosque and we are further unable to hold that the suit 
is brought by the plaintiffs in this case as trusteesand notas N 
merely belonging to and representing the community of wor- is 


shippers, We dismiss the second appeal with costs. NG 


Vv 


1. (1999) L L. R. 16 M. 31 2, (1899) L L. R. 23 M. 99, 
8, (1911) I. L, R, 88 A, 660.” 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—\Mr. Justice - Sadasiva Aiyar and Mr. Justice 
Napier. 
Thangavelyy Pillai ane „~ Appellant * 
| (Plaintiff). In S. A. 
No. 1512 of 1912. 
Purshottam) Reddi RO - Appellanti 
(Plaintif). In S. A. 
No. 2229 of 1912, 


V. 
Doraisami Dijtai and another ... Respondents 
i i (Defendant) (in both). 
angavelu 
Pillai Hindu Law~G ft by father of interest in family property to only son—Validi- 
ty of —Natural love ing affection—Relingwishment—Consideration, necessity for. 
Doraisami A gift by a fat 


fer of all his interest in the family property in favour of his only 


son being supporta; by natural love and affection can be upheld as a relinquish- 
ment. 


“A relinquish 


ai. 


ent to be effective need not necessarily be supported by consider- 
ation nor need if, be in favour of all the remaining coparceners. 


Seco Appeals from the decrees of the District Court of 
‘South “Arcot in A. S. Nos. 176 and 175 of 1911 respectively 
Pre¥erred against the decrees of the Court of the District Munsif 
of Hillipuram in O.S. Nos. 401 and 410 of 1909. 

T. R. Ramachandra Aiyar and A.S. Venku Aiyar for 
Appellants. 
R. Subramania Aiyar for Respondents. 
The Court delivered the following 
Judgment: Sadasiva Aiyar J:—The plaintiff is the appellant . 
-in both these appeals. . The suit out of which Second :Appeal 
No. 2229 arose was brought on a mortgage document executed in 
the plaintiff's favour by the defendants land 2 on the 13th February 
1905. The 2nd defendant is the son of 1st defendant. The lower 
appellate Court finds (a) that the 2nd defendant was a minor when 
the 1st defendant induced him to join the 1st defendant in executing 
the mortgage document; (b) thatthe mortgaged property belonged 
solely to the son, the 2nd defendant, on the dateof the mortgage 
deed in 1905 asit had been gifted away by the father, the Ist 
defendant to the 2nd defendant under the registered gift-deed, 
Exhibit IV, dated 1892 ; and (c) that the money which formed the 
consideration for the mortgage Exhibit A was not borrowed for 
the benefit of-the 2nd defendant. 


BA. No, 1512 & 2229 of 1912, - 1 10th August 1914, 
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On these findings the plaintiff's suit was dismissed with 
the 2nd.defendant’s costs so far as it prayed for the sale of the 
mortgaged property though there was a personal decree passed 
against the lst defendant. 


The only contention argued in this second appeal is that 
the gift-deed, dated 1892 by the lst, defendant to the 2nd 
defendant was not legally effective to transfer the 1st defendant’s 
undivided half share in the plaint properties to his only son, the 
2nd defendant, and that therefore the mortgage under Ex, A 
affected at least the 1st defendant’s said undivided half share 
and that a decree ought to have been passed by the lower Courts 
for the sale of the said moiety. One of the grounds on which 
the gift-deed is attacked is that the gift was not accepted by 
anybody on behalf of the 2nd’ defendant. The District Judge 
clearly finds that the defendant’s witness No. 2 accepted the 
deed on behalf of the 2nd defendant and that he subsequently 
handed the document over to the 2nd defendant’s mother. This 
finding is supported by the evidence of the said 2nd witness 
which proves that he acted as the agent of the 2nd defendant’s 
mother and received the gift-deed from the ist defendant on her 
behalf. This ‘indicates her acceptance of the gift-deed on be- 
half of the 2nd defendant. The only other ground on which 
the gift-deed is attacked is that, under the Hindu Law, an 
undivided co-parcener cannot validly make a gift of his share in 
the property so as to be binding even on’ himself. For this 
proposition teliancé is placed on certain ‘observations in Appa v. 
Ranga i. In that case it was held on the facts appearing there- 
in that’ plaintiff, a member of an undivided Hindu family, got 
no consideration for the agreement by which he relinquished 
his rights in the family property in favour of the remaining 
co-parceners, that his release therefore having been by an 
agreement without consideration was not binding upon him and 
that he was, notwithstanding the agreement, entitled to sue for 
his share in the family properties. Thus the decision turned on 
the sole ground that there was no. consideration for the 
relinquishment agreement relied upon by the defence. In that 
same case, it is observed that if the -relinquishment was. in 
favour of persons who stood in such a relationship with the 
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executant that natural love and affection was evidently the 
motive of the transaction. (See S. 25 of the Contract Act) the 
relinquishment would be valid. The learned Judges in that 
particular case held however that the terms of the document 
clearly showed that natural love and affection was not the motive 
for the relinquishment and that therefore there was not even 
the consideration of natural love and affection and hence, the 
agreement was not valid. In the present case, the gift is made 
by a father to his only son and the circumstances clearly show 
that if the gift deed is treated as an agreement by which the 
father relinquished his rights in favour of his son, it would be a 
valid agreement supported by the consideration of natural love. 
it was then argued that the case in Appa v. Ranga 1 was. really 
decided on the ground that a co-parcener cannot relinquish his 
share unless something-trifling at least, was given to him as 
consideration. Having carefully read that judgment I do not 


‘find that the learned Judges expressed any such view. They only 


refer to the contention of the respondent in that case that there 
could be no valid partition of the property without such a 
trifling present because the law as laid down in Manu requires that 
even a co-parcener who does not desire to take a share must have 
something given him at the time of the partition and then the 
learned Judges refer to the reply of the appellant to this conten- 
tion put forward on behalf of the respondents. The learned 
Judges nowhere state that they accept the said contention of the 
respondent. In Peddayya v. Ramalingam, * it has been held 
that a co-parcener cannot only relinquish his share in favour of 
all the remaining co-parceners as a body but he can do it in 
favour of even one of the several remaining co-parceners. The 
texts of Manu and Yagnavalkya which refer to the giving of some 
trifle to the person who so relinquished his share were not consider- 
edas making the receipt of such trifle as a condition precedent 
to the validity of such relinquishment. In that case, two out of 
four co-parceners gave up their interest in favour of one of the 
remaining two co-parceners,merely in order to give effect to what 
they believed to be the wishes of their father and Muthusami 
Aiyar and Shephard JJ. held that sucha relinquishment was , 
perfectly valid following the decision in an unreported case 


1. (1882)1. L, R. 6 M Ti. 2. (1888)1. L.R. 11 M 406, 
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(Regular Appeal No. 58 of 1884) where a gift made by an undi- 
vided son, in fulfilment of a natural obligation founded upon 
the consent of the father to the severance of the alienor’s interest 
in the co-parcenary was upheld. The. reference in the fexts to 
the giving of a trifle to the relinquishing co-parcener must be 
treated rather as an antiquated formality which was prescribed 
as conclusive evidence of the deliberate and final character of the 
relinquishment than as forming an indispensable condition to 
the validity of such a relinquishment. 


It is only a transfer to a stranger of natural rights which 
carry with them obligations to third parties that could not be 
assigned under the law, but every man is perfectly entitled to 
waive or release any rights in property belonging to himself. I 
do not think that there is anything in the judgment in the case 
Appa v. Ranga, 1 which throws doubt upon the existence of such 
a power of relinquishment and if there are any, those observations 
must be held to have been not followed in the later case in 
Peddayyav. Ramalingam 2, 


Lastly, it is clear in the present case that the gift by the 1st 
defendant to his only son was part of an arrangement brought 
about by mediators to effect a division between the 1st defendant 
(who was squandering his ancestral property in evil ways) and his 
minor son the 2nd defendant. Though Ex. A‘is in form a gift 
it was really an allotment of the plaint properties for the son’s 
‘share, the father taking the other properties for his share which 
properties on the same date were conveyed by him to a friend of 
his in trust to discharge his debts and to repay the balance left to 
himself (the father); such an arrangement is clearly binding on the 
lst defendant. In the result the Second Appeal No. 2229 fails 
and is dismissed with costs: For similar reasons Second Appeal 
No. 1512 is also dismissed with costs. 

Napier, J :—1 concur. 
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IN THE HIGH COURT OF JUDICATURE AT“ MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Napier. 
Yanamandra Papiah and others ... Appellants* (Ctr. Petrs. 


v, : Plaintiffs 2 to 8). 
Lanka Subbasasirulu ... Respondent (Petitioner 
8rd Defendant). 


Hindu Law—Debis—Liability of sons—S uit against father and sons— Decree 
for mesne profits against Taer alone Panenan against sons ’ shares—0. PC. 
8, 11. 

Where in a suit for possession and for mesne profits against a Hindu father sa 
his sons, a decree for possession was given against all but there wasa decree for 
miesne profits only against the father and in execution the decree-holder attached the 
entire family properties. 

Held that the debt not being one which the sons were not liable to pay under 
the Hindu Law, their interests also could be proceeded against and the fact that 
their primary liability had been negatived in the suit, did not preclude the Court 
from giving effect to their Hindu Law liability by executing the decres against their 
shares i in the family property. 

Shiam Lal v. Ganesh Lal (1) followed. 

` Appeal from the ordet of the Temporary Subordinate Judge s 
Court of Nellore, dated the 3rd July 1913 in A.S.No. 129 of 1912 
preferred against the order of the Court of the District Munsif of 


Kanigiri, dated 19th August 1912, in C.M.P. No. 820 of 1912 (in 


` O.S. No. 96 of 1909). 


S. Subramania Iyer for Appellant. 

T. Prakasam and P. Chenchayya for Respondent, 

The Court delivered the following 

. Judgment :—This is an appeal from the Appellate onde: a 
the Temporary Subordinate Judge of Nellore passed on, appeal 
from an-order of the District Munsif of Kanigiri ona petition 
filed by the 3rd defendant in execution proceedings i in O. S. 
No. 96 of 1909 on the file of his Court. The third defendant is. 
the son of the first defendant in the suit. The suit was against the 
father, the present petitioner and others for a declaration of the 
plaintiffs right to certain items of immoveable property, for 
recovery of possession of the same from them-and for mesne 
profits. By the decree passed on the 22nd December 1910 all 
the defendants were ordered to put the plaintiffs in possession of 
certain items of the suit property and the first defendant was also 
directed to pay Rs. 370 for mesne profits andcosts on the mesne pro- 
fits. In execution of the decree against the first defendant for mesne 


“A. A. A. O. No, 78 of 1918, 24th July 1914. 
1. (1906) I. L. R. 28 AN 288. 
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profits and costs the entire house belonging to the first and third — 


defendants was attached and the third defendant claimed in the 
petition under appeal that his undivided half share was not 
liable to attachment on the ground that the decree for mesne 
profits and costs was limited against the first defendant, his 
father. The District Munsif held that his share was liable to be 
taken in execution for his father’s debts, they not being tainted 
by any illegality or immorality. The Temporary Subordinate 
Judge on appeal was of opinion that, although the primary liability 
of the third defendant to pay such debts undoubtedly existed, 
yet, as he had been a party to the suit and no decree had been 
passed against him, the decree was final as regards his liability 
and was a bar to the plaintiffs’ claim. It is contended before us 
that this view is correct and reliance is placed on S. 11 expla- 
nation V of the Civil Procedure Code in that relief was claimed 
against the petitioner and not being granted.should be deemed 
to be refused. We are of opinion that this plea is bad. The 
liability which was sought to be enforced in the suit was a sugges- 
ted primary liability of the third defendant to. the plaintiffs 
and this liability was negatived. The liability under which the 
plaintiffs are entitled to take the share of the third defendant 
in execution is the liability of a-son to pay his father’s debts to 
the extent of his share in the family property based on religious 
and moral considerations which are fundamental in Hindu Law 
and well recognised by the Courts. It is from his duty to his 
‘father that the right of the creditor springs and not from any 
decree against the son personally. This is made clear by the 
Privy Council in the leading case of Suraj Bunsi Koer v. 
Sheo Persad Singh i, following an earlier decision of the 
board in Muddun Thakoor v. Kantoo Lal 2. On pages 
170 and: 171 their Lordships make clear the position. One 
quotation is sufficient ; “Where joint ancestral property has passed 
out of a joint family, under a sale in execution-of a decree for the 
father’s debt, his sons, by reason of their duty to pay their father’s 
debts, cannot recover that property, unless they show that the 
debts were contracted for immoral purposes.” There is no 
suggestion here that the fact of the primary liability of the sons 
having been negatived in a suit makes any difference; and on 
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< *¥auhmandia principle it is clear that this cannot be so. The error that the 
ea Subordinate Judge has fallen ‘into is in thinking that the liability 
Spates of a son arises out of some direct liability to a creditor. Such 
i: ‘liability may exist and a suit may be brought to enforce it. But 
‘the fact that in a suit against the son such primary liability is 
‘negatived does not affect his liability arising out of his duty 
towards his father. This view has been taken by the High 
Court of Allahabad in Shiam Lal v. Ganesh Lal 1. In that case 
the suit had been brought against a father and son on a 
promissory note and was dismissed against the son as he was no 
party to it. In a subsequent suit, by the son fora declaration 
that the decree obtained against the father could not be executed 
against his interest in the family property in view of the fact 
that the suit had been-dismissed against him the defence was 
‘held bad. Tht Court held that the original suit left- the son 
-exactly in the position in which he would have. beenifhe had 
iever been impleaded at all. We are in entire concurrence. with 

this view. = 
The result will be that the order of the lower appellate 
Court is set aside and the order of the District Munsif 
‘distnisging the claim petitions restored. The counter-petitioners 
will have their costs in _this ‘Court and the lower appellate 

Court. 


AN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sir John Edward Power Wailis 
Officiating Chief Justice and Mr. Justice Kumaraswami Sastry. 
i Sri Meerja Raja Sri Poospati Vijiarama 
,Gajapathi Raja Maharaj Manya Sultan 


-Bahadur of Vizianagaram , ... Appellant * 
' (Plaintif). 
v. 
, The Collector of Vizagapatam and others... Respondents _ 
. Rajah of a i (Defendants). 
Vizia- Madras Act I of 1876—Regulation XXV of 1802—Grani by Zaminda — 


nagaram Subject to paymeni—Permanent lease —Lessee not owner within the meaning of— 
Collector of Separate Registration— Liability for. 
Vizagapatam, i ‘ 





eas 1. (1906) 1.1. R, 28 A 288. 
_ * A. S. No 224 of 1909. ~ 20th July 1914, 
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A permanent lessee is not a transferee of proprietorship or owner within tha 
meaning of Regulation XXV of 3692 or Act I of 1876 which is supplementary to 
the Regulation and is to be read with reference to it, so as to render the lands 
included in the lease liable to be separately registered. 

Where a mokhasa tenure was resumed by the zamindar and the lauds were 
re-granted subject to fixed annual payment. 

Held that the grant wasin the nature of a permanent lease and the grantee 
was not liable to have the lands separately registered in his name. 


Appeal from the decree of the Court of the Temporary 
Subordinate Judge of Vizagapatam in O.S. No. 34 of 1906. ` 

This is a suit for a declaration that action villages granted by 
the predecessors in title of the defendants ought to be separately 
registered in the names of the defendants. 

S. Srinivasa Aiyangar and K. V. Krishnaswami Aiyar for 
the Appellant. 

The Government Pleader for the lst Respondent. 

B.N. Sarma for 36th Respondent. 

V. Ramadas and S. Duraisami Atyar for Respondents. 

The Court delivered the following 


Judgment :—We think the Subordinate Judge in this case 
was right. The first question relates to the nature of the interest 
at present enjoyed by the defendants. By a deed dated the Ist 
June 1808 the predecessor of the present plaintiff granted a 
mokhasa patta to three individuals of three villages without re- 
‘serving any rent. — 

There is no doubt and it has been so held in some cases in 
this court that such tenures were formerly believed to be resum- 
able on the death of the grantor. On the death of the grantor 
in this case when the estate came under the management of the 

Collector as Manager in 1845 these villages were resumed. That 
is to say, the villages were attached or kept under zuff and the 
profits of the villages were enjoyed apparently by the Zamindar 
for some years. Then in the year 1853 a petition was put in 
Exhibit B, stating that the villages had been granted on service 
tenure to the ancestors of the petitioners and that the Zamindar 
had been pleased to release them from attachment “to be enjoyed 
by us nine sons of the aforesaid Vijia Gopalaraju (one of the 
grantees) I agree to pay a kattubadiof Rs. 300 a year newly 
fixed.” ; = 

Then Exhibit C isan order of the Zamindar giving effect to 
this arrangement and Exhibit D is a further order addressėd to 
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the office Amiri and it says “Inasmuch as the said villages were 
not formerly charged with Kattubadi and as Seetaramaraju one 
of the sons of Vijia Gopala Raju (that is to say, one of the original 
grantees), presented a sannad to us ‘stating that nine -sons 
of late Kakerlapudi Vijia Gopala Raja would pay the 
Kattubadi of Rs. 300 every year from the current fasli year 
1263 and ‘enjoy the same as before and act in obedience to the 
orders of the circar, the said three villages should be released 
from attachment and given to the nine persons of the family to 
be enjoyed: by all the members of the said family.” Now the 
three villages have been enjoyed for the past sixty years subject 
to the payment of this kattubadi without -any question ‘being 
raised about it and you must take it, that the tenure on which 
they held is that they should hold the land subject to an annual 
payment ot this kattubadi of Rs. 300, and that in effect there was 
a re-grant of the three villages in 1853. 

Those are the terms of the tenure with which we have 
to ‘deal. Subsequently some-years ago the Zamindar sought 
to -resume these villages and instituted a suit for that 
purpose, which was -dismissed. He is now seeking to ‘take 
advantage of Act I of 1876 for the purpose of getting these three 
villages separately registered in the names of the descendants of 
the grantees, and having a proportionate peish-cush or Govern- 
ment revenue charged upon them,—thus entirely altering the 
terms upon which they had been held for so many years by the 
grantees, which terms are: that they should enjoy the villages 
on a payment of Rs. 300 Kattubadi annually leaving the 
Zamindars to pay the proportionate peish-cush which, as the 
mere fact of the institution of this suit shows, is probably a, 
considerably a larger sum. Now there are, it is not denied, very 


- numerous other villages in the Northern Circars and possibly 


elsewhere which are held on similar tenures and in which a 
similar operation might be attempted if the law allowed it. 
Therefore the question is one of considerable general importance, 
as to whether grantees holding on perpetual grants subject to 


‘the payment of a small rent under the name of Jodi ‘kattubadi 


or porupu are liable to have their lands separately registered 
under this Act and separate assessment imposed upon them. 
Now the history of the question is this. Regulation 25 of 1802 
provided that proprietors of land should be at liberty to transfer 
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without the consent of Government, and such transfer should 
be valid, but that “unless such sale, gift or transfer shall 
have been regularly registered at the office of the Collector and 
unless the public assessment shall have been previously deter- 
mined and fixed on such separated portions of land by the 
Collector, such sale, gift or transfer shall be of no legal force or 
effect, nor shall such transactions exempt a Zamindar from the 
payment of any part of the public land tax assessed on the entire 
Zamindari previously to such transfer, but the whole Zamindari 
shall continue to be answerable for the total land tax, in the 
same manner as if no such transaction had occurred”. Notwith- 
standing the generality of the language of the latter part of this 
section, it has been ‘held by the Privy Council in the Ettiya- 
puram case Venkateswara Yettiyappa Naicker v. Alagu Moothoo 
Servagaran 1 and elsewhere that this section does not affect the 
validity of transfers as between the parties but only saves the 
rights of Government. The regulation also provided for the 
manner in which the proportionate assessment was to be fixed 
and in Regulation 26 there was a provision as to the separate 
registration of the portions of settled estates which had been 
alienated in a Court sale. So far as I know there was no 
specific legislative provision as to how separate registration was 
to be enforced in other cases, though no doubt the right to such 
separate registration was recognised in certain cases. In that 
state of things Act I of 1876 was passed. It is described as“ An 
Act to make better provision for the separate assessment of alie- 
nated portions of permanently settled estates” and it says “whereas 
it is desirable to make better provision for the separate assess- 
ment to land revenue of portions of permanently settled estates 
alienated by sale or otherwise, it is hereby enacted as follows :— 


1. The alienor or alienee of any portion of a permanently 
settled estate, or the representative of any such alienor or alienee, 
may apply to the Collector of the District in which such portion 
is situate for its registration in the name of the alienee and for its 
separate assessment in respect of land revenue. 

2. The Collector shall thereupon hold an enquiry as to 
who is the present owner of the sporan in respect of which 
the application is made, 
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So that what the Collector has to do is to find out who is 
the present owner, and the intention of the legislature is 
that it should be only where thére has been a change of ownership 
that separate registration and assessment should take place. 
Now the question is whether there can be said to have been 
a change of ownership by virtue of this grant of these three 
villages to the grantees subject to a reserved payment of 
kattubadi or favourable rent of Rs. 300. Assuming that the grant 
was a permanent one and was not liable to resumption, we do 
not think that it can ‘stand on any higher footing’ than a perma- 
nent-lease. It is a grant subject to a reservation of annual mohey 
payment or rent and therefore it seems to us to be of the character 
of a.permanent lease. Now there is no authority for saying that 
a permanent lessee is included in the meaning of the term 
“ownet” and if it had been intended to include such a person 
within the term “owner” we think there would have been a 
definition clause including him. Numerous authorities may “be 
cited in support of this view. It was expressly held by the Privy 
Council that a permanent lease by a Zamindar is not a transfer 
of his proprietary right within the meaning of S. 8 of Regulation 
25 of 1802 in the case Venkateswara Yettiappah Naicker ve 
Alagoo Moothoo Servagaren 1, where their Lordships .observe 
“this is not an-alienation of the Zamindary or any part of it. 
It is a perpetual lease of a distinct portion of a Zamindary} which 
constituted a distinct portion before the’ appellant’s title to 
the zamindary accrued, and such an estate could’ not, with- 
out’ great violence to the language be considered as a 


77 


transfer within the words of the Regulation.” ` The reference 
is to S: 8 of Regulation 25 of 1802 which deals with the transfer 
by proprietors of their proprietary right, and is therefore express 
authority for the proposition that a perpetual lease is not a 
transfer of proprietary right or ownership and does not constitute 
the lessee, the proprietor or owner- within the meaning of Regu- 
lation 25 of 1802. As already pointed out Act I of 1876 is 
supplementary to Regulation 25 of 1802 which’ must be read 
with reference to it. The same view has been taken in 
a a aa a tae ee Se aan 
1.. (1861) 8 M. I. A. 327 at 338. 
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Kshetrabarobissoyi v. Sobhanapuram Harikrisina Naiqu 1, with 
regard to the language of Act III of 1895, S. 5. 

There the learned Judges say, “ The question then remains 
whether the grant of a permanent lease is a transfer of ownership” 
and, following the ruling of the Privy Council which we have just 
referred to the learned Judges held that a permanent lease is not 
a transfer of the proprietory right or ownership. We may refer 
also to two recent decisions of the Privy Council one Hari Nara- 
yan Singh v. Sriram Chakravarthi 2 and another Durga Prasad 
. Singh v. Brajanath Bose 8, in which it was held that a perma- 
nent grant ata favourable rent of the nature of the kattubadi 
reserved in this case, was not a transfer of ownership 

soas to deprive the grantor of his mining rights in the land 
“which are incidental to his character of owner. And in, the 
first case, 37 Indian Appeals 136, his right is distinctly based 
upon his possessing the character of owner, The Subordinate 
Judge has quoted various authorities to the same effect in his 
judgment; Markby in his Elements of Law (5th Edition) obser- 
ves, “ however numerous and extensive may be the detached 
rights, however insignificant ‘may be the residue, it is. the 
holder of this residue of right whom we always consider as 
the owner.” The decision of the Privy Council in Robert “Fis. 
cher v. The Secretary of State for India in Council’ does not affect 
the present case, because there what was contemplated from the 
first was an out and out gift of the village to Mr. Fischer to 
-be ‘separately registered and according to the construction 
put upon the various documents their Lordships came to 
the conclusion that the peish-cush or poruppu as it was 
called in different documents, was only intended to bea tem- 
porary payment tothe Zamindar pending the separate regis- 
tration and assessment. which was contemplated from the 
very first. With regard to the case in Kamalammal v. Raju 
Naicker 5 and the observations there cited we may point out 
that that was a case of gift and obviously where there is a case 
of gift, that is, acase of out and out-alienatation, and the donee 
becomes the owner. But those cases are quite different from 
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the present case which is, in our opinion merely that of a perma- 
nent lease at afavourable rent. We think that it be would be giv- 
ing an extension which was never intended and which would be of 


-very dangerous consequence to the Act I of 1876 if we were to 


hold that the creation of a perpetual lease at a favourable rent 
rendered the lessee the owner so as to subject him to the liability 
of having the land included in the lease separately registered and 
separately assessed. We may also add that a decision to the 
sameeffect has already been given by this Court in an unreported 
case by Mr. Justice Miller and Justice Munro (Appeal 141 of 
1908.) 

In the result the appeal fails and is dismissed with costs. 
No order as to costs of the Secretary of State. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Tyabji. 
Bhimavarapu Buchi Reddi and others ... Appellants * 

(Defendants 1 to 5) 
2. 
The President of the Taluk Board of - Respondents 
Guntur and another ... (Plaintiffs). 


Madras Local Boards Act, 8.51—Right of suit—Local Boards—Trust-—-Powers 
transferred by Board of Revenue—Scope of—-Management aswell as superinten- 
dence~Suit for recovery of trust property—Maintainability of. 

The local body to which the powers of the Board of Revenue in respect of a 
trust are transferred under S. 51 of the Local Boards Act, is invested with the 
rights of management as well as superintendence and in the absence of trustees en- 
titled to sue, may maintain a suit for the recovery of the trust property. 


The Municipal Council of Rajahmundry v. Susarla Venkateswarulu Chairman 
(1) followed. 


Second appeal from the decree of the Court of the Tempo- 
rary Subordinate Judge of Gunturin appeal suit No. 492 of 1910 
preferred against the decree of the Court of the District Munsif 
of Tenali in Original Suit No, 701 of 1908. 

P. Nagabushanam for the Appellants. 

P. Narayanamurti for the 2nd Respondent. 

The Court delivered the following 

Judgment :—The first point argued on behalf of the appel- 
lants is that the 2nd respondent was invested only with the power 
of superintendence originally possessed by the Board of Revenue 








* S, A. No. 1481 of 1912. 29th July 1914. 
1. (1907) I, ©. R. 81 M. 111. 
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under Regulation VII of 1817, and was not entitled to bring this 
suit, S.51 of the Local Board’s Act, V of 1884, is identical with 
S. 26 of the District Municipalities Act IV of 1884 and the 
ruling in The Chairman, Municipal Council of Rajahmundry v. 
Susurla Venkateswaralu 1 is clear authority for the proposition 


that the local body to which the powers of the Board of Revenue 


were transferred was invested with the rights of management as 
well as superintendence and that the former include the right to 
sue for the recovery of trust property. Jt is suggested that even 
the Board cannot sue over the heads of trustees but we consider 
that Ex. C. is a valid resignation of their posts by such trustees, 
as held office at the date of its execution and it is not suggested 
that any other trustees had come into office prior to the date of 
suit. We must hold that the 2nd plaintiff was entitled to sue. 

-It is next argued that the suit is time barred. It is brought 
against appellants as legal representatives of B. Chenna Reddy 
one of the Original trustees and S.10, Limitation Act, is applicable. 

The last point sought to be raised is that defendants 2 to 5 
should not be held liable; but the judgment of the Subordinate 
Judge shows that this was given up in the Lower Appellate Court, 
and.we cannot allow it to be set up again here. The second 
appeal is dismissed with costs. 


— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Mr. Justice Sadasiva Iyer and Mr. Justice Tyabji. — 
Thayammal and another ... Appellants® | 

(8rd & 4th Defts.) 
` D. 
Kuppanna Koundan a Respondent 
(Plaintiff. 

Hindu Law—Guardianship—Natural Guardian—Whether paternal aunt 
is—Limitation Act, Art. 44—De facto guardian—Alienations by. 

Per Sadasiva Aiyar, J. Under the Hindu Law nobody else than the father and 
mother of a minor (with probable exceptions in favour of the elder brother and the 
direct male and female ancestors of the minor) is entitled as a matter of natural 
right to be and to act as guardian of a minor’s person and properties. Kristo Kishor 


Neoghey v. Kader Moye Dossee (2) Mussamut Bhikno Koer v. Nut Khamelu Koer 
(8) followed. . 





* B. A. No. 2497 of 1912. 17th July 1914. 


1, (1907) I. L. R. 31 M.1 2 878) 20. Ù. R. 588. 
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‘ve I The paternal auntis not a natural guardian of a minor under the Hindu 
Trayan Law. Art, : 44 of-the Limitation Act does not apply to alienations by unauthorised 
“ Rapesain guardians. Mata Dinv. Ahmed Ali (1) followed. 


Koundan. Per curiam, An ‘alienation by a de facto guardian nei not be set aside whèn 
` iti ‘is ‘shown to be for no necessity at all.’ 


1. Second Appeal from the decree of the Court of the Subor- 
dinate Judge of Coimbatore in A. S. No. 174 ‘of 1911, preferred 
against the decree of the Court of the District Munsif of Udumal- 
pet. ` ia: a 
‘The facts are shortly these. The second appeal arose out 
_ of O. S. 131 of 1910. on the file of the District Munsif’s 
Court of Udumalpet instituted for setting aside of 2 sales 
of the plaintiffs property during -his. minority. The 1st 
sale was executed by the -plaintiffs mother as his guardian 
on the 27th June 1895,- and the 2nd was executed on 26th 
May 1899 by the father’s sister of the plaintiff who was 
alleged to be the defacto guardian of the then minor plaintiff after 
the demise of his mother. At the date of the 2nd alienation the 
father’s brother’s widow was the only near relation living.” The 
Munsif found that there was no nécessity for the sale nor any 
benefit therefrom to the minor but that the suits were barred 
“ under Art. 44 of the Limitation Act. On appeal by the plaintiff 
the Subordinate Judge „held that the suit, as regards the Ist 
alienation made by the- mother as guardian was barred by 
limitation, that there was no benefit to the minor or necessity for 
the said alienation and that the 2nd sale having been made by the 
father’s sister an unauthorised person would not bind the minor 
and gave a decree to the plaintiff for the lands covered by the 
2nd sale though the decree inadvertently included all the proper- 
ties as having been decreed to the plaintiff. The contending 
defendants 3 and 4 preferred this second appeal. . > °- - 


T. Ramachandra Rao for Appellants. 
- T. M. Krishnaswami Aiyar and A. Sai arang, Aiyar for 
Respondents. 


ee Ramachandra Rao for the appellant contended that 
the suit as regards the 2nd alienation ‘ought to have been held 
to neve! been barred by Art. 44. The decision in Sham Chandra 


ov 





_. (W911) T: L: R.:34 A, 218. 
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Dafadar v. Gadadhar Mandall, shows that alienation by 
de facto guardians are also governed by Art. 44. If an alienation 
by the mother is governed by Art, 44 there is no reason why an 
alienation by the father’s sister should stand on a different 
footing. 


In Mohanund Mundul v. Nafur Mundul 2, the grandmother 
was regarded asa natural guardian and a sale by her was held 
binding on the. minor. In the absence of the mother the nearest 
relation becomes the guardian. Treveleyan, pp. 208, 209. The 
father’s sister occupies the same position asa grandmother in 
the absence of a nearer relation. The decisions in Mata Din v. 


Ahmad Ali 8, and the other cases cited by the Subordinate Judge: 


are all cases.governed by the Muhammadan Law which prohibits 
all except certain persons from acting as guardians of pro perty, 


T. M. Krishnaswami Aiyar with A. Anantha Rama Atyar’ 


for Respondents contended that the question as to whether the 
‘person who takes upon himself the duties of a guardian is 
authorized so to .act or not must be determined by the law 
governing the minor, and when once that is settled the question 
of limitation does not depend upon the personal law of the parties. 
The decision of the Privy Council in Mata Din v. Ahmad 
Ali 8 is a direct authority for the position that Art. 44 does not 
apply to an alienation made by an unauthorized person. 


The Hindu Law is somewhat meagre with reference to: 
questions relating to Guardianship. Mr. Mayne states inS. 211 
that itis only kinsmen that would be entitled toact as guardians 
and that only after appointment by the sovereign. The passage 
quoted from Treveleyan showing that the Sanskrit texts provide 
for a succession to the right of guardianship is really not based 
on any Sanskrit authority. It is really an extract from 
MacNaughten’s Hindu Law, Vol. I., pp. 103, 104 and there is no 


authority cited for the opinion of Mr. MacNaughten in his’ 
book. This passage in MacNaughten’s book would appear to, 


have been treated by later writers as based on the authority of 
Hindu Texts but there is no warrant for that so far as one could 
see. 











1. (1911) 18 C.L.J. 277. 2 7 2. (1899) I. L. R. 26 C. 820. > 
(8) (1911) 1. L. R. 84 A. 218. 
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The decisions in Kristo Kishore. Neoghey v. Khader Moye 
Dossee! Musst, Bhikno Koer v. Musst. Chamelu Koer 2 Strange’s 
Hindu Law,. p. 60. Muthuveera Chetty v. Batcha Chetty 8 
would seem to show that excepting probably the case of father 
and mother the Hindu Law does not recognise anybody else as 
a guardian who has not been appointed-by the Court as the 
representative of the Crown. 


The Privy Council in Mir Sarwarajan v. Fakhruddin’ 
Mahomad Chowdhuri t, point out the difference between a 
manager anda guardian. The cases holding that Art. 44 would 
apply to an alienation by the mother are based on the ees 
that she is a natural guardian. : 


The case in Shamchandra Dafadarv. Gadadhar Mandal b 
is a case of an alienation by the mother and further the dictum 
relied: on is only obiter and must be treated as- no longer law in 
the face of the Privy Council decision in Mata Din v. Ahamad. 
Aus. 


_ ‘The law recognises no class of guardians as de facto guardians ` 
and the Hindu law is no exception toit. The decision in 
Hunoomanpershad Panday v. Mussumat Babooee Munraj 
Koonweree 7 and the other cases that follow must be understood 
from the standpoint of the bona fide purchaser or encumbrancer 
but not, as legalising the position of an intermeddler as the 
Judgment ‘in the, Privy Council would show. 


T. Ramachandra Rao replied. 
The Court delivered the following 
Judgments :—Sadasiva Aiyar J :—Following Kristo Kissor 


` Neoghey v. Kader Moye Dossee1 and Musst. Bhikno Koer v. 


Musst Chamelu Koer 2 I hold that under Hindu Law, nobody- 
else than the father and mother of a minor (with probable excep- 
tions in favour of the elder brother and the direct male and female 


| ancestors of the minor) is entitled asa matter of natural right 


to be and to act as guardian of a minor’s person and properties. 
Recourse must be had to the court (representing the rights of 





1, (4871) 2 C. D. R. 583. 2. (1897) 30. W. N. 191. 
_ 8. (1911) 2 M. W. N. 561. 4, (1911) I. L. R. 89 C. 288 at 287. (P.O) 
5. (1911) 13/0. L.J. 277. 6. (1911) I. D. R. 84'A 218, 


7. (1856) 6'M. I. A. 868 at 413, 
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the king which are paramount to even the rights'of the parents, 
where there is no natural guardian alive. 

The paternal aunt was therefore not the natural guardian of 
the plaintiff when she made the unauthorised’ alienation. l 

Assuming that she was the de facto guardian, her alienation 
for no necessity need not be set aside. Art. 44 of the Limitation 
Act does not apply to alienations by unauthorised guardians (See 
Mata Din v. Ahmed Ali 1 .) the Judgment of the Lower Appellate 
Court is right in the main but in the decretal portion, it decrees 


possession of the entire lands covered by Exhibit III forgetting. 


that so far as the portions covered by Exhibit II are concerned 
the claim had been‘held to be barred by limitation. 


The lower Court’s decree will be modified accordingly, that 


is by providing that the plaintiffs suit shall be decreed only as 
regards the portion or fraction of the lands covered by Exhibit IIT 


which is not included in Exhibit II and it will be confirmed in: 


other respects. The appellants will pay half of respondents 
costs in this Court and bear their own. 


Tyabji J:—No direct authority is cited to us showing that a 
paternal aunt is a natural guardian (as distinguished from a testa-. 


mentary guardian or a guardian appointed by Court) of a minor 
under the Hindu Law. 
Mohanund Mondul v. Nafur Mondul 2 is however cited in 
“which it is said that “it was not questioned and it would 
not very well be questioned” that a paternal grandmother 
of theminor who has acted as the manager of the minor’s 
property “ answered to the descriptions of natural guardian in 
this case.” It is argued for the Appellants that this isa ruling 
that a paternal grandmother is a natural guardian and that there- 
fore a paternal aunt may also be such and may therefore be 
clothed with the powers of a guardian without being appointed 
to do so by competent authority. It may be that the remarks 
just preceding the statements I have cited may require reconsi- 
deration in view of what was said by their Lordships of the Privy 
Councilin Mir Sarwarjan v. Fakhruddin Mahomed Chowdhuri 8. 
Apart from this however as my learned brother has said in his 
judgment (which I have had the benefit of reading) that a female 


1, (1911) I, D. R. 34 A. 218, 2. (1899) I. L. R. 26 C. 820 at 825, 
8. (1911) I, L. R. 89-2833. _ 
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in the direct. line of ascent, stands. in- Hindu .Law-on a totally 
different footing as regards: rights of guagdianships from a colla- 
teral like a paternal aunt. The only, other authorities cited for 
the appellant consists .of passages from MacNaaghten’ 5 Hinda, 
Law and similar text books where itis said that paternal .kins- 
men have ‘the! right of.’ guas rdianship.. ` It. is not quite clear 
whether female paternal kinsmen (not being in the direct line of 
ascent), are intended tọ be included amoņgst those relations, , who 
have the ‘natural’ right of guardianship. _ Mayne in‘his Hindu, 
Law "(8th Edition). page 278, paragraph 211, on the other hand. 
expressly refers to male kinsmen alone as having this right. . And 
this view is supported by the decision in. Kristo Kissor Neoghy. 
v: Kader Moye Dossee 1 and -by the view i ee my 
learned brother in his judgment. 


cont 


IT therefore agree in the order proposed by my leaned 
brother, : rat ee ae 


: The memotandum of seis is allowed ‘with costs as. 
Exhibit III was not executed ‘for purposes binding on the plain- 


tiff and it is not proved that Rs.-50 (the money recovered by 
ee aunt) was apent for the; plaintiff's benefit, 


a . k 1 
ais i 





1. (1878) 3.6. L: R. 683. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present:—Mr, Justice Sankaran Nair and Mr, Justice 
Spencer. 


Manikka Mudaliar and others ... Appellants 
(Defendants) 

v, 
Soubagia Ammal ... Respondent 
(Plaintiff) 


Hindu Law—Maintenance of widow—Joint family—Calculation—With refer- 
ence to income and share of the husband at the date of suit—Personal decree refused 
—Charge on a portion of family property only—Arrears—Right to, in the absence 
of waiver. i 

Wherein a suit by a widow for maintenance against her" husbund’s brothers 
it appeared that the major part of the income of the family was derived from a 
family trade in which the plaintiff's husband took part but had developed consider- 
ably since his death. A 

Held that the amount of maintenanco should be fixed by reference to the 
income of the family as it stood at the date of the suit and not as it stood at the 
date of the husband’s death. 

Held that the basis of calculation also should have reference to the husband’s 


share as at the date of suit if he were then alive and not as if was at the date of 
his death, 


Adhi Bai v. Cursandas Nathu (1) Madhava Rav Keshav Tilak v. Gangabhai (2) 
Sukan Sahu v. Gangajali (8) followed. 


Th the circumstances, their Lordships thought that a personal decree was 
unnecessary or that the maintenance should be made a charge on all the family 
properties and gave a decree merely charging the maintenance on a portion of the 
family properties. 


A Hindow widow is entitled to arrears of maintenance in the absence of 
waiver, 

Appeal from the decree of the District Court of South 
Arcot in O. S. No. 44 of 1911. 


This was a suit for maintenance by the widow of one of 
three brothers of an undivided Hindu Family. The plaintiffs hus- 
band died in 1897 and the plaintiff continued to, live in the family 
until September 1910 when she separated and brought the 
present suit for maintenance against the surviving brother’s 
family. In 1897 when plaintiff's husband died, the joint family 
was possessed of about one acre of wet land and of about one and 








Appeal No. 319 of 1918. 10th August 1914. 
1. (1886) I. L. R., 11 B. 199. 2. (1878) I. L. R. 3 B, 689, 
3. (1911) 13 I, ©. 126, 
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Mann a'half acres of dr} land and was carrying on a small tradein export 
a of Kambay cloths with a capital of about Rs. 5,000 at a small, 
Bou bagin profit. ‘After her husband’s death, the trade increased in, very 
: great importance, the profits became very large mainly owing 

to the individual éxertions of the surviving members and large 

properties were purchased also out of the income of the 

trade. The District Judge found that at the’ date of the 

suit the family was possessed of about 22 acres of wet land and 
8 and odd acres of tope land besides the original properties, and , 

that the present income of the family amounted to Rs. -17, 500 

per annum on an average. He decreed her maintenance at the 

rate of Rs. 50 per mensem with reference to the présent income 

of the family and, awarded past maintenance at the same 

tate. The above appeal has been preferred against the decree 

of the District Judge. One of the chief contentions in appeal‘ was 

whether the District Judge was right in assessing the amount 

of maintenance with reference to the present income of the 

family properties and whether he should not have given a decree 


on the basis of the family income. at the time of plaintiff's 
husband’s death. 


. T. Rangachariar and C. Padmanabha ai for Appel 
lants. 


, GY, Anantakrishna Aiyar for Respondent. . x 


Ti. Rangachariar—The District Judge erred in the 
basis on which he awarded maintenance. He ought to have 
calculated the rate with reference to the.state of the family 
at the time of her husband’s death. A widow of a deceased 
co-parcener is entitled to maintenance only to the extent of her 
husband’s estate that devolved on his co-parceners. This is an 
admitted proposition of law. She cannot have: any claim to a 
higher degree of comfort than she had during her husband’s life- 
time. Her maintenance is only assessable with reference to her 
husband’s status during his life-time. Sukan Sahu v. Ganga. 
Jalil is not against this view. It is not a case where the main 
income of the family is out of individual exertions of the 
family members. 


As for husband’s status, being the main’ factor. See S. M. 

Karoonamoyee Dabee v. The Administrator-General of Bengat 1, 

ss nT slit ee e ajakan 
1. (1890) 9 ©. W. N. 651 
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Pushpavalli Thayarammal v. Raghaviah Chetty 1, Baisni v. 
Rup Singh 2, Sreemuty Nitto Kissore Dossee v. Jogendra Nath 
Mullick 8, Adhibhai v. Cursandas Nathu 4. 

In Rangathayt Ammal v. Munusawmi Chetty 5, Benson and 
Sundara Aiyar JJ., observed at page 708 that a widow “could in 
no event claim more than the income of the share of the estate 
which her husband would have been entitled to, if a division had 
taken place during his life-time. Sir Charles Arnold White, 
Chief Justice and Munro J. appear to have taken the same view 
in Subbrayalu Chetty v. Kamalavalli Thayaramma, ® See also 
Meenakshi Ammal v. Rama Atyar T (vide Sarkar’s Hindu Law 
p. 352). 

C. V. Anantha Krishna Aiyar referred to Sukan Sahu v. 
Gangajali8 Madhava Rav Keshav Tilak v. Gangabai? and 
Mayne’s Hindu Law pp. 634, 635. 

The Court delivered the following 

- Judgment :—The Judge has awarded the sum of Rs, 50 per 
month for maintenance to the plaintiff, who is the widow of a 
deceased member of a joint Hindu family, The defendants, her 
husband’s brother and brother’s sons, appeal. 

It is first contended that the District Judge is wrong in 
fixing the maintenance with reference to the present income of 
the family. The major part of the income is derived from the 
family trade in which the plaintiffs husband took part at the 
time of his death and which has developed considerably since. 
The District Judge estimates the present income at Rs. 17,500 
a year. It is contended for the appellants that it was not 
more than Rs, 500 in 1897 when the plaintiff's husband died 
and the rate of maintenance should be, fixed with reference to that 
income. 

It is not contended that the property out of which the plain- 
tiff seeks to be maintained is not joint family property; that the 
defendants did not take her husband’s interest by survivorship 
and that formedin part the nucleus of this acquisition. It is 
also clear that if the family income had been reduced, the plain- 
tiff would only get a reduced rate of maintenance and she would 





1. “ (1913) 15 M. L. T. 95. 2. (1890) LL.B. 12 A.558 at 567. 
8. (1878) 5 I. A. 55 at B7. 4, (1886) I. L. R. 11 B. 199 at 209, 210. 
5, (1911) 21 M. L. J. 706. 6. (1911) 21. M: L. J. 493. 


T ae 34 M. L. J.106 at 108. 8. (1911) 18 Ind, Cases 186. 
sara À . 9 (1878) I. L. R- 2 B 639. 
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not be entitled ‘to have it fixed with. reference to the family 
income. at the date of her husband’s death. A. daughter-in-law 
may not be entitled to claim any maintenance out of the self-. 
acquired property in the hands of her father-in-law if her husband 
dies before his father. But.she would be entitled to claim it 
out of the same property after it descends to her brothers-in-law 
as ancestral property. The character of the property at her 
husband’s death does not therefore always limit her claim. The 
cases Adhi Bai v. Cursundas Nathu! Madhava Rav Keshav 
Tilak v, Gangabai2 support the view that the share the husband 
would get if he had been alive at the time ofthe suit should be 
taken into consideration and not the share, if any, he, was 
entitled to-on his death. We agree with the decision in Sukan 
Sahu v. Gangajali3. The decision in Bangaru Ammal v. Vijamachi 
Reddiar* that altered circumstances would ‘justify an increased 
rate of maintenance proceed on the same principle. 

In the cases cited by Mr. Rangachariar there has been no , 
change in the circumstances of the family and they. are not 
therefore in point.- 

-It is then argued that the “family: sepals do not yield 
Rs, 17,500 a year and the rate of Rs. 50 is too high. | 


The defendants have not given any evidence as to the 
income ; they did not file their account books, and we are not 
prepared to say that the Judge is wrong in-his estimate of the 
income, which is only approximate. It is also urgéd that as the 
plaintiff was living with her father, she is not entitled to any 
past maintenance but the finding is that when the two branches 
of the family became divided and began to live apart she asked 
the defendants to make some arrangements for her and though. 
they promised to do so eventually they failed to keep their 
promise. In these circumstances she was obliged to go to her 
father’s house. There was no waiver by her of her claim. 

It is unnecessary to make the maintenance a charge on the 
entire family property. It will be made a charge on items 4 to 25. 

No reason isshown why a personal decree should be passed 
against the defendants. It will be modified in that respect also. , 
For these reasons we dismiss the appeal with costs with the 
modification of the decree above indicated. 





1. (1886) I. L. R. 11 B. 199. 2, (1878) 1. L. R. 2B. 639. 
8, (1911) 18 Indian Cases, 196, ' 4 (1898) I. È, R. 22 M., p. 175, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present Mr. . Justice Sadasiva Aiyar and Mr. Justice Napier. 


Gunnam Dorayya ... Appellant* (Plaintif). 
2. : 
Vadapalli Ayyama Charyulu Respondents (Defendants 
and another ` 1 & 2). 


Mortgage—Mortgagee—Right to pay and claim credit for cesses on land—Govern- 
ment Revenue—Revenue due on other lands included in the same patta, Revenue on 
mortgaged lands—Revenue Recovery Act II of 1864, 8. 42—Transfer of Property 
Act, Ss. 72 (b) 76 (c)—Sale for arrears of cess—Free of incumbrances. 


“A sale of land for arrears of water-cess, land-cess and Village Cess would 
have the effect of extinguishing prior encumbrances and so a mortgagee is entitled 
to pay the cesses both under S. 72 (b) and 76 (c) and take credit for the same. 


_ Government Revenue due upon other lands contained in the same patta 
issued in the mortgagor’s name is revenue due upon the mortgaged land also; Secre- 
tary of State for India v. Pisipate Sankaraiyer (1) ref. 


Cesses accruing due in respect of the mortgaged property form ‘part of 
Government Revenue and the mortgagee is bound to pay them in the absence of a 
contract to the contrary. 

Second Appeal from the decree of the Court of the Sub- 
ordinate Judge of Cocanada in A. S. No. 248 of 1911, preferred 
against the decree of the Court of the District Munsif of Coca- 
nada in O. S. No. 588 of 1910. 

Plaintiff a puisne mortgagee sued for possession of mortgaged 
property from the 1st mortgagee a usufructuary mortgagee on the 
ground that the latter’s mortgage had been satisfied by the receipt 
of rents and profits and forredemption in the alternative. The 
defence was that the first mortgage had not been completely 
discharged. The first Court held that the defendant who paid 
water-cess, local-cess and the village-cess due on certain other 
lands of the mortgagor included in the same patta as the suit land 
was not entitled to take into account the sums so paid 
by him and that if these amounts be not given credit for, the 
mortgage would be discharged and therefore gave the plaintiff a 
decree. In appeal the Sub-Judge held that the defendant was 
entitled under S. 72 (b) of the Transfer of Property Act to pay 
these cesses as otherwise the land would be liable to be sold free 
from encumbrances under S. 42 of Act II of 1864 and that if the 


cet 








* S.A. No, 632 of 1918. : 18th August 1914. 
1, (1910) I. D. R. 84 M. 498 ; S. 0. 20 M. L.J, T94.. B aa 
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said sums’ are given credit for, there was ‘still a sum of Rs? 60 
outstanding on the mortgage and that the -plaintiff was not 
entitled to redeem before the whole debt was discharged and so 
dismisseď the suit, Plaintiff preferred a second appeal; ` 


a „B. Narasimha Rao for Appellant. - 
Patanjali Sastri for P. N PaA for ane 
. The Court delivered the following 


` Judgment :—The second mortgagee is the plaintiff (appel- 
lant) ; ; and he seeks to redeem the 1st mortgagee, the 2nd defen- 
dant, The 2nd defendant. haş succeeded in the lower appellate 
Court on the following conclusions :— 


_ (a) that 60 and odd rupees of the principal sum of Rs. 200- 
(the Ist mortgage amount) was still due to the Znd defendant 


or date of suit; and - 


(b) that under fhe ‘terms of the first “mortgage, ‘the 2nd 
defendant was entitled to hold possession of the lands till that. 


60 and odd rupees was also wiped out by the usufruct. 
The contentión of the plaintiff in second appeal is 


" (a) that as the 60 and odd rupees represent irrigation cessés 


and:other cesses due upon other lands of the mortgagor (contain~ 


ed in the same pattah as the mortgaged land) and not cesses ‘due 
on the mortgaged - land (No, 183) itself, the 2nd defendant was 
not erititled to add that sum to the principal of the mortgage 


amount and cannot-claim a right to remain in possession till that. 


sum of Rs. 60 and odd is also discharged out of the usufruct; 


(6) that even if the irrigation and other cesses are treated 


ás due upon the mortgaged land (No. 183) also, S. 42 of Act’ 


II of 1864 under which sales held for arrears of‘land revenue 


are free of prior iricumbrances does not apply to sales held for 


recovery of irrigation cesses, etc., and hence the mortgagee was 
not bound to pay them under S. 72 (b) of the Transfer of 
Property Act (which requires a mortgagee to spend money for 
the preservation of the mortgaged ‘property from forfeiture of 
salé and empowers him to add that sum to the principal money, 
and. eve 
a (c) that even if contention (b) is wrong, the 2nd mort- 
gagee is entitled to redeem the first’ mortgagee on payment of 
the said sum of Rs. 60 and odd notwithstanding that the first 


a 
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mortgage deed fixes. no definite term for the redemption of the 
mortgage and provides for the mortgagee remaining in possession 
of the land ‘till the principal sum with interest is Satisfied out ot 
the net usufruct after paying assessments, etc, ; 


As regards the first contention, the case of The Secretary of . 


State for India in Council v. Pisipathi Sankarayya 1, is clear 
authority that, though for the sake of convenience separate 
amounts are entered as the revenue due upon separate numbers 
held under a single pattah, the demand of the sircar -and‘the 
liability of the landholder is a consolidated demand and the liabi- 
lity for the entire sum mentioned in the pattah charged upon 
every land is contained in the revenue pattah and that, “we must 
construe 5. 2 as declaring all the land of a landholder to be 
security for all the land revenue payable -by Him”. : It follows 
that the Government revenue due upon other lands contained 
in the same pattah issued in the mortgagor’s name is revenue 
due upon the mortgaged land also. 

Coming to the next contention, there are two answers to it, 
The first is that under S. 76 (c) of the Transfer of Property Act, 
the mortgagee must, in the absence of a contract to the contrary, 
pay the Government revenue and all other’ charges ‘of a public 
nature accruing due in respect thereof. Hence, whether the mort- 
gaged property is liable to be sold for these cesses free from prior 
incumbrances are not, these cesses formed’ part of the Government 
revenue accruing ‘die in respect of the property and the mortgagee is 
bound to pay them in the absence of a contract to the ‘contrary. 
There is no such contract to the contrary gatherable from the 
terms of Exhibit I and on the other hand there ‘is a special 
clause which says that “in case the mortgagor fails to pay sircar 
assessment, the mortgagee should pay the same ih be village 
officials” out of the net profits. 

The second answer to this contention is that irrigation pad 
other cesses charged upon the land are ‘part of the land revenue 
itself and in our opinion Madras Act II of 1864, 'S. 42; does 
apply to sales for the recovery of those cesses. Mr. 'B. Narasimha 
Rao, counsel for the appellant, ingeniously argued that ‘as S. Z 
of Madras Act, VII of 1865 says “ arrears of water-cesses shall 
be realized in the same manner as arrears of land revenue”, “ are 





1. (1910) I. D. R. 84 M.493 5 S., O. 20 M. Ù. J. 798. 
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or may be realized,” that as similar expressions in. the Abkarı and 
Income Tax Acts. have been. construed (See -Ramachandra v. 
Pitchat Kanni 1) to mean that only the procedure as: to the 
attachment and bringing to sale of the defaulter’s property - 


‘mentioned in Act II of 1864 was intended to be applied to . 


sales for the recovery of arrears due by defaulting abkari renters 
and income-tax payers and not that the sales of properties held 
for the recovery of such arrears was free from prior incumbran- 


- ces; that therefore the sale-held for the recovery of arrears or 


irrigation cesses could not have the benefit of S. 42 of Act II of 
1864. We think, however, that this argument ignores the 
distinction between irrigation cesses and the sums due from abkari 
and income-tax defaulters: Under Ss. 1 and 2 of Act II of 
1866, irrigation cesses have been. made part of the public 
revenue due on the land itself and the. provisions of Act II of 
1864 apply therefore to the recovery of irrigation. cesses; and 
the Government need not have recourse to S. 2.of Act VII of 
1865 at all to claim the powers of attachment and sale, etc., 
given under Act II of 1864 for the recovery of arrears-of public 
revenue. charged upon the land. .S. 2 of Act VII of 1865 must, in 
our opinion, be treated as superfluous and not as restricting modi: 
fying or repealing the provisions of S. 42 of Act II of.1864 as 


` regards sales for arrears of irrigation césses, etc. Our above view 


is supported by the circumstance that the appellant’s. learned 


` counsel Mr. B. Narasimha.Rao who, argued his client’s case, with 


much, ability. and strenuousness was unable to refer us to any 
case in which. it had been held that S. 42-of Act II of 1864 did 
not apply to sales held for the recovery of arrears of irrigation 
cesses though it is now almost 50 years since the. Irrigation 
Cess Act. was passed. On the other hand, there is a case 
Veeranan v. Karupayya Pillai 2 in which Benson and Sundra 
Aiyar JJ directly decided that S. 42 of the Revenue Recovery 
‘Act did apply to sales for recovery of irrigation cesses. 

Coming to the last contention, it has been recently, held by 
the Privy Council in Mussammat Bakhtawar Begam v, Mus- 
sammat Hussaini Khanam 8 that “ordinarily and in the absence 
of a. Special condition entitling the mortgagor to redeem during 
the term for which the’mortgage is created, the right of redemption 





L 1 aad. I. L. R.T, M. 484. ` (1911) 24 M. D. J. 511. 
3. (1914) i M: D. J. 474. 


PART XL] THE MADRAS LAW JOURNAL REPORTS. 299 


can only arise on the expiration of the specified period,” On the 
true construction of Exhibit I we are satisfied that the mortgagor 
and the mortgagee both agreed that the principal mortgage 
money and the interest thereon cannot be paid up except through 
the enjoyment of net profits by the mortgagee; and this provision 
in favour of the mortgagee is not illegal according to Indian 
Law unless perhaps the terms of the mortgage'are such that 
future redemption is made practically impossible. 

In the result, the second appeal is dismissed, but under the cir- 
cumstances there will be no order as to costs in the second appeal. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr., Justice Seshagiri Aiyar and Mr. Justice 
Kumarasami Sastri. 


Sambasiva Mudaliar ... Appellant * 
(Plaintiff) 

v. : 
The Secretary of State for ... Respondent 
India in Council. (Defendant). 


Limitation— Adverse possession —Suit against Government—Public pathway— 
Possession for over twelve years—Presumption—Burden of proof of possession by 
Government within 60 years—Rule as to—Not inflexible. 

Where it was found that the plaintiff was in occupation of a portion of a public 
pathway since 1868 and no act of possession on his part or on the part of the 
Government prior to that date was proved. 

Held, that the pathway being presumably enjoyed by the public, there could be 
no presumption of possession by anybody else before that time against the Govern- 


ment and plaintiff’s suit was rightly dismissed. 
Per Kumarasami Sastri, J :—There is no inflexible rule that in a suit against 


the Government for recovery of possession against the Government plaintiff is 
entitled to succeed merely by showing possession for over twelve years before suit 
unless Government can show possession within 60 years. All that the cases decide is 
that when possession whose origin cannot be definitely fised has been proved 
against the Government for a long series of years (not less than twelve) it is reason. 

able te presume that such possession commenced at a period over 60 years ago so as 
to throw on the Government the onus of showing either subsisting title or possession 


within 60 years. 
Second appeal from the decree of the Court of the Sub- 


ordinate Judge of Tanjore in A. S.No. 559 of 1910 preferred 
against the decree of the Court of the District Munsif cf Tanjore 
in O, S. No. 29 of 1909. 
K. B. Ranganaiha Aiyar for Appellant. 
The Government Pleader for Respondent. 
"B. A. No. 188 of 1912. "90th August, 1914. 
40 
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The Court delivered the following . 
Judgments: Seshagiri Aiyar, J.—It is with some hesitation 


“that I agree in the conclusion at which my learned colleague, has- | 


arrived. The facts found may be thus summarised; (1) The 
property in dispute is a public pathway ; (2) The plaintiff built 
the projection in front of the house between the years 1868 and 
1888 and has been in possession. There is no evidence as to any 
acts of possession by the plaintiff orthe Government prior to 
1868. On these findings the courts below have ‘ come 
to the conclusion that the Government have a subsisting title. 
The decided cases lay down that where a private person proves 


` that he has been in possession for over 12 years, the onus is on 


the Government to show that they had some -possession within 


60 years of the suit. I think there are two propositions involved . 


in this—one, that from the fact of possession for a long time a 


presumption arises that the possessor was in enjoyment for a” 


longer period than is actually covered by the evidence let in by 
him, and the other, that by way of corollary from the first, the 
onus is cast on the Government to show that they were in pos- 


‘session within the’sixty years which they are entitled to under 


Article 149. I must take it that the finding that plaintiff was in 
possession between 1868 to 1898 must be read as meaning that 
his posséssion originated only in 1868. Even in this view, the 
Government has yet to establish that they were in possession 
within 60 years. It is possible that as against the Government 
some other person, was in possession before 1868. That is the 
reason why the Government are required to prove a subsisting 


© title: What to a certain extent, has reconciled me to the view 


that my learned colleague has taken is the fact that the property 
in question is a public pathway, and the presumption is that the 
public have been using évery portion of it unless some one had 
encroached upon it and obstructed their user. If that presump- 
tion is given effect to, it must follow that prior to 1868, the public 
as beneficiaries of the Government who have set apart the pro- 
perty for their use has been in enjoyment; and that it was only 
in 1868 that this enjoyment was interfered with. Itis mainly 
with reference to the peculiar nature of the property that I dis- 
tinguish™ this~case from Kutheperwmal Rajah v. The Secretary 


1 
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of State for. India 1 Krishna Aer v. The A y of State 
for India 2, Venkatrama Aiyar v. The Secretary of State for 


India 3 and. Narayan asami Pillai v. The. Secretary-of State 
for India 4. , 


The Second Appeal must be dismissed with costs. 


f Kumarasami Sastri, J.—The plaintiff is the appellant. He 
sued to recover possession of a portion of the koradu alleged by 
him to have been taken possession of and wrongfully demolished 
by the Government and for damages. Both the lower Courts 
have found that the portion of the koradu claimed by plaintiff 
and demolished by Government was part of a public street. and 
was encroached upon subsequent to the survey in the year 1868. 
The appellant contends that the finding of both courts is erroneous 
and based on insufficient evidence, but I see no reason for holding 
that the evidence on record is insufficient or that there has been 
any misappreciation of evidence. © ” ` 


It seems to me that on the findings that ‘hers was an 
encroachment and that it was not prior to the year 1868 the suit 
was rightly dismissed. Under Madras Act III of 1905 all public 
roads and streets are deemed to be the property of the Govern- 
ment and it is not disputed before us that the case should be 
treated on the footing that the street is Government property. 
The contention of the appellant’s vakilis that as the appellant has 
on the findings of both courts proved possession for only 40 years 
it should be presumed that possession was with him prior to 
that and that it lay on the Government to show that they were in 
possession at any time within 60 years prior to the date of suit. 
Reliance has been placed on Krishna Aiyar v. The Secretary of 
State for India? Venkatarama Aiyar v. The Secretary of State 
for India in Council, and Narayanasami Pillai v, The Secretary 
of State for Inida £. 1 do not think that these cases lay down 
an inflexible rule that in a ‘suit against the Government for 
recovery of possession of immoveable property and damages for 
trespass, the plaintiffs entitled to succeed merely by showing 
possession for over twelve years before suit unless the.Govern- 
ment can show possession or title within sixty years. All that 





1. (1907), LL.B. 80M: 245.” 2. (1910) LL.R. 88 M. 178 S. 6. 20 MLJ.71. 
8. (1910) I. L. R, 38 M. 862.8: O. 20 M, L. J. 74. 4. (1912) 28 M. L. J. 162, 
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they decide is that when possession whose origin cannot be 
definitely fixed has been proved against the Government for 
a long series of years, (not less than twelve) it is reasonable 
to presume that such possession commenced at a period over 
sixty years ago so as to throw on the Government the onus of 
showing either a subsisting title or possession within sixty years. 

In the present case the property encroached upon wasa 
public street at. the time of the encroachment and user by 
the public till the date of the encroachment will be equi- 
valent to possession by the Government. J find nothing which 
would justify the inference that any body except the Govern- 
ment was in possession prior to the year 1868, the earliest 
possible year when the appellant or his predecessors in title could 
have got into possession. 

The appeal fails and is dismissed with costs. — 








IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sedasa Aiyar and Mr. Justice 
Napier. 


Kathiresan Chettiar : .. Appellant™ 
n (Petitioner) 
. v. 
Ramasami Chettiar and others ... Respondents 
(Defendants) 


Civil Procedure Code—O 21, r. 90—“ Whose interesis are affected by the 
sale” —Decree-holder not entitled to rateable distribution—Not within. 

A decree-holder that has not applied for execution and is therefore not enti- > 
tled to rateable distribution of the proceeds of the sale is not a person whose inter- 
ests are affected by the sale within the meaning of order 21, rule 90 and cannot 
apply to set aside the sale for fraud. The interest referred to in the rule is interest in 
the property sold. Jogendranath Chatterjee v. Monmothariath Ghose (1) followed. 


Appeal from ‘the order of the Court of the Subordinate 
Judge of Madura East in E. A. No. 22 of 1910 (O. S. No. 64 of 
1909 on the file of the District Court of Madura.) 

T..Rangaramanuja Chariar for Appellant. 

8. Varadachariar for 8. Gopalasami AWanyas for Respon- 
dent. 

The Court delivered the following 

Judgment :—Napier, J—This is an appeal arising out of an 
execution application in the Court of the Subordinate Judge of 





+. * AAO, No. 225 of 1910. 12th August 1914. 
ig - 1 (1912) 170, W. N. 80. . 
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Madura (East) under O, XXI, R. 90 of the Civil Procedure 
Code in O. S. No. 64 of 1909. The decree-holder in another suit 
O. S. No. 167 of 1908 had attached certain properties of the 
defendants and brought them to sale. The sale was held and 
the purchase money paid and received by the Court. Fourteen 
days after this payment the petitioner herein presented an appli- 
cation for execution of the decree which he had obtained sometime 
previously, by the attachment and sale of the properties above 
referred to with an application to set aside that sale and a further 
application for rateable distribution in the assets already realized 
by the sale. The Subordinate Judge dismissed his application 
for rateable distribution on the ground that he was not entitled 


to it not having applied to the Court for execution of his decree ` 
PR 


before the receipt of the assets by the Court and for the same 
reason dismissed his application to set aside the sale. This 
appeal is from that order, 


In this Court the appellant does not ask for rateable distribu- 
tion of the realised assets as he wishes the sale to be set aside 
on the ground of fraud. He does not claim to be a “person 
entitled to share in a rateable distribution of the assets” but he 
contends that he is a person ‘‘whose interests are affected by the 
sale” and is therefore entitled to apply. These words are 
newly inserted in the Code of Civil Procedure of 1908 and are 


certainly be read as wide enough to include a person in the 
appellant’s position if taken by itself, and it is no answer that 
these words were inserted to set at rest doubts existing on the 
language of the old Code as to the meaning of the words “ whose 
immoveable property has been sold.” It may be that the legis- 
lature intended by. these words to describe persons claiming 
the judgment-debtor’s interest and it may also be that this is the 
true construction of the rule, but it cannot be so held for the 
mere reason that these wider words were substituted for 
the very narrow words in the previous Code, what we have 
to look to being the words themselves and not the inten. 
tions. of the legislature. It is sufficient, however, for the 
purpose of this case to decide as we do, that the applicant 
is not a person “ whose interests are affected by the sale” within 

the meaning of the rule. This conclusion can be arrived at by 
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. two methods. The first is that adopted ‘in Jogéndra Nath 


Chatterjee v. Monmothanath Ghose 1. There the Court held 
that the word “ interests ” must be limited to the property, the 
subject of the application and that, as the subject matter of the 
sale sought to be set aside was the immoveable property sold, 
the interest that must have been affected by the sale must have 
reference to the same property." Taking that view the 
court held that the applicant had no present interest in the pro- 
perty, an-attachment before judgment not giving him such inter: 
est. We agree that it isa necessary limitation of the word 
“ interests ” to confine it tothe property concerned as any other 
construction would open up an enquiry as to whether the 


` appellant’s pecuniary interests required satisfaction out of the 


property sold or whether there was other property, available to 
him. It would further be difficult to draw a line between 
a decree-holder and a person claiming to be a.creditor—and 
if a creditor was a person whose interests were affected -it 
would necessitate the trial of his suit in the execution proceed- 
ings, a procedure which could never have been contemplated. There 
is another process leading to the same result, which is this. The 
rule specifically gives powerto apply toa “person entitled to share 
in a rateable distribution of the assets." These words are added in 
the present Code, the old Code providing simply for the decree- 
holder. The words, therefore, extend the right to a person other 
than a party to the suit or his representative but confine it to a 
certain narrow class of persons. Ifa person of the class of the 
applicant, namely another decree-holder not entitled to share, is 
to be considered as covered by. the relative words ‘‘ whose inter- 
ests are affected by the sale” we have this extraordinary result, 
that the Legislature after inserting the words to extend the right 
and then confining it by very limited language has nullified the 
effect of those words by words of wider application in the next 
sentence. In our opinion this is not an interpretation which can 
be properly put on the language of.the rule were any other construc- 
tion possible, and we hold that any decree-holder who:.has not 
obtained the right.to share in a rateable distribution isnot entitl- 
ed to apply under the wider words of the succeeding sentence. 
. This appeal therefore fails and is dismissed with costs. . 
‘Sadasiva Atyar, J :—\ entirely agree. oe 
1. (1912) 17 O. W. N.80, - 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS ' 


Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 


Tyab ji. 3 
Bommaya Hegade: TEE wg Appellant * 
(Plaintiff) 
D. ý 
Respondent ` 


Srinivasa Hebbara 
Í (Defendant.) in S. A. 


No. 1627 of 1912; 

..1 Respondent 
(Defendant.) in S. A. 

No. 2231 of 1913; 


v 
Jalayakshi, minor by her guardian 
Anandram Madi. 


Hindu Law —Will—Constr uction —Annuity for life for maintenance given by Bommaya 
will of the husband —Does not lapse for unchastity—Conditions not to be added. Hegade 
v. 
Jalayakshi, 


Thera is no certain and nepessary implication that a Hindu who provides for 
the maintenance of his wife after his death intends to deprive her of it if she should 


become unchaste. 
Tt is not opan to courts to add to the terms of the will and impose, conditions on 


the legatee which the testator might have imposed if certain contingencies were 


present to his mind. 
Held accordingly that an annuity given to the wife for her maintenance Dy 


the will of the husband purporting to be for her lifa- would not lapse by her 


unchastity. N 
„Parami v. Mahadevi (1) followed. 


Second appeals from the decrees of the Courts of iie 'Sub- . 
ordinate Judge of South Canara in A.S. No, 524 and 523 of 
1910 preferred against the decrees’ of the Court of the District, 
Munsif of Udipi in O. S. Nos. 435 and 434 -of 1909 respectively. 


B. Sitarama’ Rao for Appellant. 

K. Y. Adiga for Respondent. 

The Court delivered the following. 

Judgment :—Following Parami v. Mahadeyi 1 we hold that 
unless there is an ambiguity in the terms of the will of a Hindu 
testator, the rule that the will of a Hindu must be con- 
strued with due regard to Hindu habits and notions has 
no application. That rule can be properly applied only for 
the purpose of.. construing the terms ofthe will and not. 
for the purpose of controlling or adding to its provisions. 
Even if that rule is applied,-it was held in that case that there 
is 'no certain and, necessary implication that a Hindu who, by 


* S. A. Nos. 1627 and 2281 of 1912. Lith July 1914. 
1. (1910) I.L: R. 84 B. 278, |. 
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will provides for the maintenance of his wife after his death, 


‘intended to deprive her of the maintenance if she becomes 


unchaste. Their Lordships of the Privy Council say in Rajah 
Venkata Narasimha Appa Row v. Rajah Parthasarathi Appa 
Row 1, “The Court is, in no case, justified in adding to the 
testamentary dispositions. The Court never adds to a will any- 
thing which needs to be done by testamentary disposition. In all 
cases it must loyally carry out the will as properly construed and 
this duty is universal and is true alike of wills of every nationali- 
ty and every religion or rank of life.” 

The will in this case gives the testator’s widow a clear 
right to receive till her death a certain quantity of rice yearly for 
her maintenance and she could not be deprived of such right by 
adding to the will certain words and terms which the testator 
might be presumed to have intended to-add if certain future 
contingencies had been in his mind when he made the will. 

‘Discharging therefore the decrees of the Lower Courts the 
plaintiff will be given a decree for recovery of the value of the 
maintenance due for all the four years mentioned in the plaint 
at the rates decreed by the Munsif and with interést as mention- 
ed therein with costs in all Courts. 

A similar decree will be given in the connected .second 


‘appeal. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Sir Charles Arnold White, Chief Justice, and 

Mr, Justice Seshagiri Aiyar. 

Sree Sree Sree Madana Mohana Ananga_... Appellant 
Bheema Deo Kesari Gajapati late a (Plaintiff) 
minor, by Sree Sree -Sree Kundana 
Devi Putta Mahadevi, his next friend 
but now having attained majority. 

Vide Order on C. M.P. No, 371 of 1911, 
dated 4-5-1911. 
, Sree Sree Sree Purushothama Ananga_ ... Respondent 
Bieema Deo (ist defendant). 
Hindu 'aw—Adoption— Author ity to adopt—Construction—E trinsic evidence— 


Admissibility of —Limits on the exercise of-—Impartible Zamindari—Jeoint family 
property—Rule as to adoption to last male owner—Not applicable to—Existence of 


* A. No. 65 of 1911 22nd April 1914. 
1, (1914) 96 M. L. J. 411 at 424 
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adopted son's widow—Bar to exercise of authority by widow—Rules imposing limita- 


tions—Nature of—Purpose of adoption—Custom of Puo-Brahmin—-Adopted son” 


living “or 36 years -Not effectuated by. 
Adikonda Deo, Zamindar of Chinnakimidi (an impartible Zamindari) died on 
28rd November 1868. Prior to his death, on 20-11-1858, he gave authority to his wife 


Kundana Devi to adopt a son to him. In pursuance of the authority, she adopted 


Brojo Kishore Dao on 20-11-1870. Brojo Kishore died on 3-9-1906 leaving his 
widow him surviving. Vaishnava Deo, the undivided nephew of Adikonda succeeded 


to the Zamindari but died 15 days after his accession on 18-11-1906. -Defendants. 


1 and 2 were his sons. Kundana Devi the widow of Adikonda purporting to act on 
the authority conferred on her by her husband adopted the plaintiffon 1-12-1907 
who sued to recover the Zamindari from. the defendants. 


‘Held, that the authority conferred on the widow was not exhausted by a single 

. adoption but the existence of the adopted sori’s widow Ratnamala who though not 

Ta person in whom the Zamindari vested, was competent to adopt a son in whom the 
estate would vest in preference to the plaintiff, presented a bar, to its exercise. 

Per Seshagiri Aiyar J : (Chief Justice dubitante), the, rule of law that in order 
that an estate once vested may be divested, the adoption should be made to the 
last male owner is not applisable to co-parcenary property and impartible 
Zamindari is joint family or co-p. yroenary proparty subject to an exception. 


_ Per Chief Justice : With referonce-to the construction of authorities, to adopt, 
the only safe rule isto try and ascertain the intention of the donor of the power 
from the terms in which the authority is given viewed in the light of such extrin- 
sic evidence as would be admissible if the question was the. construction of a. will. 
Evidence that the husband who gave the authority was at enmity with his brother 
and was anxious to exclude him from succession would be admissible extrinsic 
evidence but evidence that the first adopted son lived for 86 years and that events 
happened between the granting of authority and the second adoption which if the 
testator could have foreseen it might have made likely that he would have 
restricted the-authority is extrinsic evidence which is not admissible. 


Per Seshariri Aiyar J :—The fact that it is customary among the Uriya 
Zamindari families to employ a Po-Brahmin to perform funeral ceremonies to the 
decease] is not a ground for putting a restricted construction on the authority, 


An authority to adopt given by a Hindu husband to his wife is presumed to be 
general unless conditions have been imposed or limitations placed upon it by him. | 
The spiritual purposes for which an adoption is made are not effeztuated by the 


adopted son living for 86 years. ‘The only limitations upon the power of the widow 
to adopt in pursuance of the authority givan by the husband recognised by the texts 


are that ‘‘ the man should be destitute of a son ?” and that she cannot delegate the 


power; the Other restrictions the courts have thought fit from considerations of 
expediency to place upon the exercise of that power are attributable to a desire that 
property should not be divested frequently and capriciously and are the outgrowth 
of ideas tending tó the pres-rvation of .psace and quieting of title Such being.the 
principle of judicial pronoun ements relating to the divesting of property, it will not 
advance justice to orystalise shem into inflexible and rigid rules and then to engraft 
exceptions on them. ; 

Suryanarayana v. Ven -atramana (1)\Ramkrishna v. Sham Rao. (2) followed. 





L, (1906) LL.B. 29 M 382 (P.O) . 2. {1902} T.L.R, 26 B 526 
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Appeal from the decree of the District Court of Ganjam in 
O. S. No. 12 of 1908. 


__ The following statement of factsistaken from the Judgment 
of Seshaghiri Aiyar J. 


Adikonda Deo Zamindar of Chinnakimidi died on the 23rd 
November 1868. Prior to his death, on the 20th November 
1868, he gave authority to his wife Kundana Devi (Exhibit B) to 
adopt a son to him, She was then pregnant and subsequently 
gave birth to a daughter; she adopted Brojo Kishore Dev on the 
20th November 1870. Between the death of Adikonda and the 
adoption, the Zamindari vested in Raghunatha Dev, the un- 
divided younger brother of adikonda. The authority to adopt 
having been disputed a suit was instituted (O. S. No. 1 of 1871) 
on behalf of the adopted son .to recover possession -of the 
Zamindari. The matter went up to the Privy Council. It was 


decided that the authority to adopt was. genuine and that the 


adopted son divested Raghunatha Dev (Sri Raghunadha v. 
Sri Brojo Kishore 1. Brojokishore died on the 3rd September 
1906 leaving his widow Ratnamala him surviving.. She is alive 
but nota party to the present litigation; Vaishnava Deo, the 
son of Raghunadha Deo succeeded to the Zamindari on the 
death of Brojokishore: he died on the 18th November 1906 
15 days after his accession: defendants1 and 2are his sons. 
Kundana Devi, the widow of Adikonda purporting to act on the 
authority conferred on her by het husband, adopted the plaintiff 
on the lst December 1907. This suit is on behalf of the 2nd 
adopted son to recover the Zamindari from the defendants. The 
defendants plead that the power given “by Adikonda did not 
enable his widow to make a second adoption, that the existence 
of Ratnamala the widow of Brojokishore is a bar to the exercise 


_ of power, even if it was not exhausted by the first adoption ; and 


that the adoption not having been made to the last male. holder 
it is invalid. The learned District Judge of Ganjam (T. Sadasiva’ 
Atyar J.) in a very elaborate judgment held that plaintiff's claim 
was unsustainable and dismissed the suit. The terms of the 


authority will be found set out in Rained is v. Brojo 
Kishore a 








amea 


1. (1876) L.R. 3 I, A. 154. 8. Ọ. I. L. R. 1M. 69. 
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' The District Judge in the course of his judgment See 
the points for decision as follows :— 
“ For the sake of clearness, I shall formulate the remaining 
question involved in the second . and fifth issues as follows in 
some detail:— 


2a. Does Exhibit B of 1868, the authority to adopt, given ` 


by Adikonda Deo to Kundana Devi give her the power to take a 
second son in adoption in case the son first ddopted died without 
leaving legitimate male issue? Can that intention be gathered 
from a fair construction of the deed ? f 

26. Ought. such intention, even if it existed, to be con- 
fined to the case where the Ist adopted son leaves no widow, 
capable of continuing the line by herself making. an adoption: to 
the first adopted son ? 


2.6. Did that authority to adopt a a second son (even if it 
existed) come to an end when the first adopted son died leaving 
‘a widow who would be the heir to his estate if it was not, an 
impartible Zamindari ? Does the fact that the Zamindari at his 
death vested in the 1st edopted son’s uncle Vaishnava Deo and 
not in the first adopted son’s widow prevent, the authority 
(Exhibit B) from becoming extinct ih 


_2d. Did the first adopted son and Vaishnava Deo and. Ist 
defendant iorm a Hindu co-parcenary joint family? Did Vaish- 
nava Deo-hold the proprietary rights in the Zamindari. (for 15 
days after the lst adopted son’s death) through succession by 


inheritance from the Ist adopted son or through survivorship as 


co-parcener?. ` 


2 ¢..Even if'before the Impartible Estates ‘Act, the male 


member of a Zamindari family. (other. than the holder for the 
time being) had no co-parcenary right or right of survivorship in 


the proper sense in the Zamindari estate, have these Acts by - 


declaring the inalienability of the Zamindari estate except for 


purposes binding on a manager (not a father or grandfather) of © 


a joint Hindu family, restored the co- parcenary and survivorship 
rights of the said members? 

2 f. If co-parcenary existed between’ the Ist adopted son 
and Vaishnava Deo, did it prevent the authority ` of Kundana 


Devi from becoming extinct? Is there no restriction of time: 


within which a Hindu widow with power to adopt can exercise 


the same provided the joint family to which her husband belonged 
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continues in existence? When does such a family cease to 
exist as a joint family. siete Tt 


5 a. Even if the authority to adopt did not come to'an end 
at Brojokishore’s death and the vesting of the Zamindari in 
Vaishnava Deo and even if the plaintiff's 2nd adoption is valid, 
is it of no legal efficiency to divest the estate which vested in 
Vaishnava Deo and then in Ist defendant, because the adoption 
was not made to the last male holder of the Zamindari, Adikonda 
Deo having been followed by three persons in succession before 
the 2nd adoption of plaintiff was made ? 


5 4. Is the doctrine of “the last male holder” formulated by 
Mr. Mayne in para “191 of his well-known work, not deducible 
from the authorities ? 

5 6. Has that doctrine no place at all in the case of a joint 
Hindu family because’ no member of such a family can be said to 
hold any definite interest in any of the family properties? (This 
was the contention of plaintiffs learned Vakil, Mr; P. R. Sundara 


‘Aiyar, if I comprehended it aright), or cana deceased male member 


in a joint Hindu family be’ properly called the last. male holder 
of the share which would have been declared to be his if a suit for 
partition had been decreed at the moment of his death? Hence 
could the. doctrine of the last male holder be’ properly applied 


tò an adoption made by his widow to him?. (This was what 


the learned. Advocate-General contended if I understood hira 
properly. 

5d. Even. if Wit doctrine has no place i in an ordinary 
Hindu joint family ought it to be applied i in respéct ofan impart- 


_ ible zamindari estate which descends to a single heir whois the 
sole owner of the estate ? 


9, It will be thus seen that the two issues 2 and 5 really 
inyolve the consideration of 10 different (though connected) 
contentions.” : 


On guestion 2 (a) he held “That the decision in Suryanara- 
yana v. Venkataramana 1, which allowed a second adoption 
(under a very general authority to adopt given to a widow) when 
the 1st adopted son who was intended to perform his father’s 
Sradh died a few months. after adoption while still a baby cannot 


“be extended to the case of a zamindar who had no necessity to 





1. (1906) I L. Ry 29 M. 882, S. O. 16 M, L. J. 267, 
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have an adopted son except to inherit the estate as his son and .Madana 
the authority given by him cannot be construed as implying a gana f 
power to adopt a second time without any limit of time'and even . Puru- 
after three successions had opened since the power was given.” oe 


The next question is whether the authority should be held 
to have come to an end when the Ist adopted son died leaving a 
widow after inheriting the estate. That was almost exactly 
the casein Bhooban moyee Debyav. Ram Kishore Achar;ee,! the 
only difference being that in that case, the natural son 
inherited and died leaving a widow, whereas in this case 
the lst adopted son so died leaving a’ widow. Mr. P. R. 
Sundara Aiyar argued that ruling applied only te cases under 
the Dayabagha law or to cases where the - person giving the 
authority leaves separate or self-acquired property which is 
inherited by his son’ (natural or adopted) and which’ then, 
at the son’s death, vests in his widow and not to cases where the 
man giving authority tohis widow to adopt belongs to a joint 
Hindu family and his interests pass by survivorship to his son as 
co-parcener and then from the son pass by survivorship to the 
other co-parcener or co-parceners. He laid much stress on the 
observations as to the estate having vested in the widow of the 
son, found in that case and in other Gases and explained away 
learnedly the omissions (in several other passages in those cases) 
to mention the fact of. the vesting in the widow as the ratio 
decidendi. This leads to question2 (c) namely whether. the fact 
of the estate having not Vested in the son’s widow but in Vaish- 
nava Deo at the first adopted son’s death makes‘any difference. 
I do not think that the particular fact of the estate of the man 
who gave the authority to his widow to adopt having vested in 
the widow of his son in that case is the ratio of the Privy Council 
` decision. The fact that it had vested in an heir of the son is 
the ratio decidendi and even that is only one of the several 
reasons for the Privy Council decision in Bhoobam Moyee’s case. 
That decision” rested on several independent grounds as I 
. understand it and those reasons are, 


1. Though the authority to adopt does not assign any 
limits tothe period within which the adoption may be made, 
-“it is plain that some limits must be assigned.” ` 


ae 1- (1865) 10M. I, A. 279, 
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2. “It could hardly have been intended” (by the donor) 
“that after the lapse of several successive heirs a son should’ be 
adopted. 7 

3. “All the spiritual purposes of a son according to the 
largest construction of them would have been satisfied ” by the - 
natural son or the Ist adopted son having “ lived’to an age to 
perform all the religious services which a son could perform for 
a father. . 

4. The natural son (or ist adopted son) ‘could have 
alienated” the estate during his life-time and “could have 


‘defeated ‘every intention which his father entertained” (and 


hence the power to adopt given by the donor must not be kept 
alive after the son’s death). $ . 
5. The son's widow- “ having acquired a vested’ estate,” it 
‘seems contrary to all reason and to all the principles of 
Hindu Law.” that she should be divested. I am unable to 
hold that this last reason (5) is the only sustainable reason for 
the Privy Council decision, though even this reason is sufficient’ 
to defeat the plaintiffs adoption in this case, notwithstanding 
the difference that the-estate of the son vested in this particular 
instance not inthe widow ‘byt ia Vaishnava Deo on the son’s 
death, If Vaishnava Deo and Ist defendant (after Vaishnava) | 
got by inheritance in the strict sense and not by survivorship and 


if.the Zamindari became vested in the Ist defendant how could , 
- Ist defendant be divested by a subsequent adoption ? (the question 
whether it vested by inheritance or survivorship -will be further 


considered later on). The argument that it must become vested 
in the son’s widow and not in any other person to put an end to 
the authority.to adopt is, in my opinion, futile though ingenious 


. for, the ground of the Hindu Law Rule is to prevent as far as possi- 


ble, the inconvenience of divesting an estate once vested and the ` 


particular heir in whom it vested is quite immaterial. 


The reason (3) of the Privy Council decision namely, of the 
ist son. having “lived to anage to perform all the religious 
services and etc.” can, no longer, be held, valid: I do not wish 
to notice in detail the several conflicting opinions as, to whether 
tonsure or Upanayanam or marriagé of the boy before his death ` 
is the criterion to decide whether all spiritual benefits had been 
received by the father through his existence (in the present case, 
“the controversy is irrelevant as the adoption confers no spiritual 
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benefit at all and the Puo Brahmin confers all. that class of 


benefits). Having regard to the case in Ramsoondar Singh v. 
Surbanee Dosseel (the - observations of ‘Mr. Justice Romesh 
Chander Mitter in.which case have been adopted by .the Privy 
“Council in Suryanarayana v. Venkatramana *) the third reason 
-given by the Privy Councilin Bhooban Moyee, Debya v. Kam 
Kishore Acharjee? must’ be held to be no longer of much force. 
But the other four reasons continue equally applicable and 
there is nothing to show that those principles should not be 
applied to an undivided ‘Hindu family so far as they are 
applicable. I shall consider in detail how far these four reasons 
are applicable to a joint Hindu family later bn, when I deal with 
the further principle of “ the last male holder.” I need only say 
here shortly that these four reasons clearly apply to the present 
case where ‘ several successive heirs ” have taken the estate and 
- where the 1st adopted son: could have defeated all the objects of 


a second adoption by the alienation of the estate es ‘the 


Impartible Estate Acts were passed. 
I shall close this part of the case with one. further remark, 


and that is that an orthodox pandit ifasked whethera ‘widowed’ 


‘mother-in-law could adopt when she-has got a widowed daughter- 
in-law, would probably answer the quéstion’ in the negative. In 
West and Buhler, Page 979, it is said “THe son whether begot- 
ten or-adopted acquires rights and becomes A source of rights 
The authority to adopt (given by the father) cannot be -made 
a means of upsetting the law fon which it rests, the widow (of 
the father) can exercise the authority only when the -son dies 
unmarried or leaving no child or widow.” Then at page 988. 
“On the death of the father-in-law without adoption, they 
(the pandits) prefer to his widow, the widow .of his son by 
whose adoption, the manes of both father and son may be 
appeased ”. In page 405, question 22 was put tothe pandits as 
follows :—“A widow adopted a son who died after his marriage 
which of the two can adopt a son ?”. Answer “The deceased, 
though adopted by the widow” became heir of her husband 
On his death, his widow is the’ last heir. She therefore has the 
tight to adopt a son and her ‘adopted son can perform the 


1. (1874) 22 W. R. 121, 
2 (1908) I. L.R. 29 Mf. 392 at 389. S.O. 16 | MLAS. 276. 
8. (1865) 10 M. L.-A. 279. ~ 
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funeral rites for his mother as well as his grandmother. The 
mother-in-law therefore cannot, unless there isa good reason 
for it, adopt a son (of course, the pandits, as usual qualify their 
answer by the phrase “unless there is a good reason for it.” 
The good reason may be the daughter-in-law being as good as dead 
by reason of insanity or excommunication or apostacy before her 
husband’s death). - Thus, the Privy Council ruling in Bhuban 
Moyee:Debya v. Ram Kishore Acharjee! thatthe existence of a 
daughter-in-law capable of herself adopting extinguishes, the 
mother-in-law’s authority is by no’ means opposed to Hindu 
notions. I therefcre answer questions 2 (b) and 2 (c) also against 
plaintiff and in favour of the defendants. ` 


As regards 2 (d) and 2 (e) he held that there was no real 
co-parcenaty and hence no survivorship in the true sense. As to 
2 (f) he held that the power was subject to the last male holder 
rule. f z 

On questions 5 (a) to (d) the District Judge after referring 
to Ayyagari Venkataramayya v. Ayyagari Ramayya?, and Bachoo 
v. Mankorebai 3, held that the last male holder principle was not 
inapplicable to joint families. He next’ referred to the rules 
stated by Mayne para 191 and by Telang, J. in Chandra v. 
Gojarabai* and to the case in Rathna Mudatiar v. Raghunada 5 
and finally answered question 5 (a) to (e) against plaintiff. 

In conclusion he added “ Even if my view is wrong on 
these points, I feel no reasonable doubt in answering under- 
question 5 (d) that the principlés governing adoption to the 
owner of separate properties are more properly applicable to the 
case of an impartible estate held in full ownership by a single 
heir than the principles governing adoption to a member of an 
undivided co-parcenary owning joint family property.” 

Against this decision an appeal was ere to the High 
Court. l 

K. Srinivasa Aiyangar and Snrya N arayana for the Appel- 
lant cont:nded (1). As to the construction of the authority, Ex. B is 
not restr, ted toa single adoption. The point is concluded in plain- 
tiffs favour by the decision in Suryanarayana v. Venkatramana 6, 

1. (1865) 10 M.I. A. 279. : (1902) I. L. R. 26 M. 690. 
3. (1904) LL. R. 29 B 51. (1890) I. L.R. 14 B. 471. 


b. (1898) 8 M. L. J. D 
6. (1908) I. L. R. 29 M, 882 (P. C) 8.0, 16 M. L. 3.276. 
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see also the judgment of the High Court in that case. Surya- 
` narayana v. Verkatramana.! The proper point of view is not whe- 
ther moré than one adoption is authorised but whether the power. 
is restricted to one, see also Bhagwat Pershad v. Murari Lall 2, 
Dharam Kunwar v.’ Balwant Singh 3, In the circumstances 
of the present case Adikonda would surely have wished that 
the Zamindari should never go to Raghunath Deo’s line, 

2. As to the validity of the adoption, there is no other limi- 
tation in the case of adoption into a joint family than that the 
widow should adopt during her. life-time. There is no- place here 
for any doctrine of vesting and divesting. The divesting doctrine 
' is not based on any Hindu Law text but-has been developed 

by case law. All the cises relate ag to inheritance and not 
“to survivorship. 
The inapplicability of the idei in Bhubun Moyee’s s case 2 to 


joint families is shown Ly the decisions of the Privy Council in . 


Sri Virada Pratapa Raghwnada Deo v. Sn Broza. Kishor 


Patta Deo # , and Bachoo v. Mankorebai 5, see also Chandra . 


v. Gojarbai 6 , Vithoba v, Bapu. 7, Amaya. v. Mahad Gauda 8, 
Bachoo v. Mantorebal 9, Krishna v. Sami 10, An estate vested 
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in a co-parcener can be aivested by the birth of a new co-parcener — 


Surendra Nandan v. Saila'a Kant Das Mahapatral!, The same 


principle will apply to adoption. The last male holder rule. will, 
not reconcile all, the cases. For instance the Guntur case. 


Vellanki Venkata Krishna Rao v, Venkata Rama Lakshmi 12 
where the adoption was made not to the last male holder but to 
his father, and Thayammal v. Venkatarama 18 is not a case 
of joint property. “The mere existence of the daughter-in-law 
without’ the éstate vesting in her is no bar to the mother- 
in-law ‘making an adoption.” See Gopal v. Vishnul4. The 
case in,Rathna Mudaliar v. Raghunada Bhatta 15, was a 
case of inheritance and not of survivorship. The imparti- 


1. (1902) 1.1: R. 26 ME. 681. 2. (1910) 15 C.W. N. 524. 
. (1912) LL.B. 84 A. 398(P. C.) . 





4. (1876) L L R. 1 ‘M69 (P.C,) - 5. (1907) I. L. R. 81 B 3878 I, ©). 
6. (1890) I. L. R. 14 B462. | , T (1890) I, L. R. 15 B110 at 129. 
8. (1896) I. L. R. 22B. 418 at 420. 9. (1904) 1. L. R. 29 B 51, 56. 

10. (1885) I. L. R.9M 78. ' 11. (1891) I. L. Be 18 © 385. 


12. (1876) I. L, R. 1 M174; 5. G. 41; A. 18. 
18. (1887) I. L.R 10 M 205; S. C. 14 I. A67. 
14. (189%) I. D. R. 23 B 250. 15. (1898) 8 M. L. J. 173, : ` 
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blé estate. in this case passed to the: defendant: by Sur- - 
vivorship ` and not by inheritance. Zamindar of Karvetnagar : 
vi Trustees of Tirupati Devastanam 1 doesnot decide: this.’ 
question. ` The- cases on the subject- are reviewed ` 
Tirumal’ Rao Saheb v. Ranghadhani Rao.’ Saheb wd 
The question of the validity of the adoption in, circumstances ~ 
like the present was incidentally dealt- with-in . Sidagnanam :- 
Servaigaran v, Ramasami Chettiar 8 , but it was not :necessary 
to dekade the point. : 


` 5. Srinivasa Iy yengar: ana Varadachariar for the Respondent’ 
contended— i 

1. On the question of-the construction of the shone 

The case is governed by the ‘rule laid down by the Privy . 
Council in the Medur Case, Exhibit B. providés: for an- 
adoption only i in a particular contingency and ‘for: none: other, 
We can’t add to it. The reasons given in Suryanarayana- 
v. Venkatramana 4, won’t apply here. It is - clear from Ex- 
hibit B. that only A A motive operated. "Among the: Uriya 
Zamindars spiritual purposes are attended to not ‘by ‘the: son’ but’ 
by. PuoBrahmins. In-any event -Adcikonda could not- ‘have intended ` 


“the authority to be acted upon after such a long time in the 


changed circumstances of the. family‘ and while his daughter- 
in-law is alive and ina position to perpetuate the family. See 
Mussamat.Bhooban Moyee Debia v. Ram Kishore Acharjée Chow- 
dhry 5,and ‘the passage cited in Suryanarayana Venkat: ` 
ramana 4, from the Raminad case. 


2. As to the validity of the adoption— l 

The authority came to an end as soon as the estate svei P 
in Vaishnava Deo; ; at all events when it vested in the first defen- - 
dant, Theruleas to divesting is not inapplicable to. joint . 
families. In any view the adoptéd son will only be a collateral 
in reference to Vaishnava who was the last owner and he cannot 
take even by survivorship in preference: to Vaishnava’s son. 
The defeasibility laid down in Sri Virada Pratapa Raghunadah 
Deo v. Sri Brozo Kishore Patta Deo® cannot apply’ even after 
Vaishnava’s death, the rule:being succession must be traced 


1. (1909) LDR.. 32 M Å29, - £ 2. (1912) 23;M. L. J. T9. Kt b 
8. (1909) 22 M. L.J. 85. >< 4. (1905) I. L. R. 29 M siga 385 (P.0). 
5. (1865) 10 M; I: A-179 - ` 6. (1876) I-L. Rs 1 M; 69 (P; C-)y 
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to .the last male- holdes. See ANAN Servaigaran ` v. 
Ramasami Chettiar 1, where the question is fully:discussed. 
The existence of the daughter-in-law by itself bars, exercise of 
the authority by the mother-in-law. It isnot necessary that the 
estate should vest in the daughter-in-law See Bhubwn Moyee’s 
. case 2 Ramakrishna v. Sham Rao® Manikyamala Bose v. Nanda 
Kumar Bose £ , and West and Buhler pp. 979, 988. Suppose the 
deceased son has left self-acquired property which vested in the 
widow, it cannot be said that the adoption will be good as regards 
joint family property but bad as regards the self-acquired property. 
In any case impartible property is not joint family property 
to which the rule of survivorship applies. See Ramasami Naikv. 
Ramasami Chetti 5, and Zamindar of Karvetnagar v. Trustee of 
Tirumali Tirupati Devastanams & The case in Tirumal Rav 
Saheb v. Rangadani Rao Saheb T related to the right to main- 
tenance. - 
K. Srinivasa Iyengar replied. 
The Court delivered the following : 
. Judgments :—The Chief Justice: The material facts for-the 
purposes of this appeal are set out in the judgment of my learned 
brother which I have had the advantage of reading. I need not 
repeat them. The questions for determination afe— 
(1) Was the second adoption within the’ powers conferred by 
the authority ta adopt (Exhibit B) ? i 
(2) If so, (a) was the adoption though not made to the last 
male holder effective for the purpose of divesting the estate an 
interest which, at the Gate of the adoption: had become vested: in 
the defendants ? o E a 
(Was the fact that 'Adikonda’s son’s widow was alive 


` 


when the adoption was made to Adikonda a bar tothe WE ; 


of the power ? 

As pointed out by thei Lordships of fhe Privy Council in 
Suryanarayana ‘v. Venkataramana 8 “the main. factor for 
consideration in these cases is the intention of the husband. I 
think the only safe.rule is to try and ascertain the intention of 
the donor of the power from the terms-in which the authority is 


1, (1911) 22 M L, J. 85 > ` 2. (1865) 10 M. LA. 279. ~ 
8. (1902) I. L. R. 26 B 526. 4. (1906) I. ©. R. 880 1306, 
5. (1908) I. L. R. 80 M 255. S.C. 17 M. L. J. 201. 

6. (1908) I. L, R. 84 M 429. 7. (1912) 28M. L. J. 79. 

8. (1906) I. L. R. 29 M. 382, S. C. 16 M, L, J. 276. 
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- given viewed in the light of such extrinsic evidence as would be 
- admissible if the question for consideration were the construction 


of a will. In the present case for instance in my opinion 
evidence that the husband who gave the authority was at:enmity 


-with his brother and was anxious to exclude him from the 
- succession would be admissible extrinsic evidence as evidence of 


an attendant-circumstance. Evidence that the first adopted son 
lived for 36 years, and that events happened between the giving 
of the authority and the second adoption which if the testator 


: could have foreseen them might have madeit likely he would’ 


restrict the authority to one adoption, seems to me to be extrinsic 
evidence which is not admissible. 

As regards the argumentatum ab inconvenienti on’ which 
the learned. Judge lays considerable stress I think considerations 
of convenience have more relevance in..connection with. the 
second and third questions than with the questiofi of construc- 
tion. No doubt there are passages in some of the judgments in 
the cases to which the learned District Judge refers which lend 
support to his view that -for the purposes of ascertaining the 
intention of the donor of the power subsequent events might be 
looked to. The learned Judge cites a passage from the judg- 
ment in Mussamat Bhoobun Moyee Debia v. Ram Kishore Acharji 
Chowdhry 1 “ It could hardly have been intended that after the 
lapse of several successive heirs, a son should be adopted. to the 
great grandfather of the last taker.” This was an observation 
with reference to the, particular case before, their Lordships. ad 
do not think Their Lordships intended,to lay down any general 
canon of construction. . - so 

With all respect to, the learned District Judge, I think the 
authority in the present case, read by the light of tne Judgment 


` of the Privy Councilin Suryanarayana v, Venkataramana 2 is 


sufficiently wide to include a second adoption, 

“As regards the 2nd question it is common ground that the 
adoption was not made to the last male holder, and that when 
it was made, the Zamindari had vested in Vaishnava Deo and 
his son successively, The contention on behalf of the appellant 
was that the rules suggested by Mr. Mayne in paragraph 191 
of his book are not applicable to joint Hindu families living under 
the Mitakshara law. 


1. (1865) 10 M. I. A. 279. 2. (1906) I. L. R. 29 M. 382. 
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As regards this question whilst I do not desire expressly to 
dissent from the view which my learned brother takes, I am not 
satisfied that the view which I took though the point did not 
then actually arise for decision in Sivagnanam Servaigar v. 
Ramasawmy Chettiar 1 was wrong. I do not think it necessary 
to discuss this question further since I agree with my learned 
brother’s conclusion with reference to the 3rd question viz., that 
in the present case the power is not exercisable by reason öf the 
fact that Brojokishore’s wid6w was alive when the adoption i in 
question was made by Adikonda’s widow. i 


I would dismiss this appeal with costs. 


Seshagiri Aiyar, J.—(After setting out the facts as reported 
at p. 308 supra.) The first question for determination is 
whether under Exhibit B Kundana Devi can make a second 
adoption. The genuineness: of the document is not in question. 
It does not specify any particular individual as the boy to be 
adopted and it imposes no other restrictions. It was rightly 
conceded by Mr. S. Srinivasa Aiyangar, the learned vakil for the 
respondent that the use of the words a son, was -not intended to 
be restrictive of the number: Similar words were held to 
authorise successive adoptions, (Vide Rani Dharam Kunwar v. 
Balwant Singh 2) It was argued however, that-Adikonda could 
never have contemplated the death of the first adopted son and 
the necessity for a second adoption, and therefore the document 
should aot be construed as conferring such a power. ‘The ¢anon 
of construction regarding powers to ‘adopt is not different from 
that of ordinary testaméntary dispositions; the intention of the 
testator has to be gathered from the language employed by him 
and from the circumstances éxisting at the time of the grant of 
the power. If Adikonda was capable of looking far ahead, I 
am prepared to hold that he contemplated that his brother 
Raghunada Deo and his descendants should not succeed to the 
Zamindari under any circumstance. In the earliér litigation it 
is pointed out by Sir James Colville delivering the judgment of 
the Judicial Committee (Sri Raghunada v. Sri Brojokishore, 8) 
that the brothers “were long on bad terms.with each other......... 
adhan the strife was embittered by subsequent quarrels between 


L (1911) 22 M. L. J. 85, 2 (1912) L.R. 39 I. A. 142. 
3. (1876) L.R. 3 LA. at 177. 
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:*:Madana . -the brothers:and'-by the-desperate attempt of Raghunada as late as 
-Mohana*Déo, 


oe 1852 to oust;his brother, bys sproving him to -be illegitimate.” -The 
T aaa : judgment goes on to,say;“ that Adikonda would: desire ‘to retain 
Deo. - ,. by.all: means in his, power the .Zamindari i in- his own line.” Tf, 


Z Seshagiri --therefore,:.it. is: permissible to, speculate . upon what „Adikonda 
AiyarJ. “would have desired in case his’ adopted son died, the probabilities _ 
| -are that he intended his widow-to make a second adoption if the law 
-permittéd. her to do so. (See Bhagawath Pershad v.Murari Lall. 1) 
-It äs-clear . that. Adikonda was anxious that he should haye a 
son “worthy of his throne.”; and the fact that the authority was 
given ata time when his wife was prégnant accentuates the 
position. that his intention’ was that’ his line should-be “continued 
“by an“ adopted: son; in case his wife gave. birth -to.a.female child. 
‘The casei is:covered-by ‘the. decision, of the Judicial Committee ji in 
 Suryanarayana : iv, Venkataramana 3. ‘The learned vakil for 

. the respondent ; contended that the authority. given to the 
.vwidow, in «that- case :was: more- general and comprehensive. in 
„its terms‘ than: is; contained in. Exhibit .B. But. the principle 
enunciated: im that - decision applies. “with, . equal “force to ` 
« thisicase? Their. Lordships. ot the, Judicial Committee haye 

: indicated" that “the authority :given by a Hindu husband to, his 
. Wife. shouldbe, regarded as being... general in its. nature, unless 
t conditions: have been, imposed.or. - Jimitations Placed upon į it. by 
nhim. Atipage 387, -Their Lordships say- that they are unable to 

. attach much weight: to the opinion of Sir - William Macnaughten 
: to théxéffect that a second adeption,is: invalid... This disapproval 
iis based, on the fact that Sir: Willjam Macnaughten. ignored the 
eonan. «The » \ Vyavastha + of the. pandit which i is cited with 
napproval expressly says. that as “the deed put in does not restrict 
: the adoption to one, son only ” another maybe adopted : the view 

- of the learned Judge who decided Suryanarayana v. Venkatara- 
mana ?; which was confirmed in Suryanarayana v. Venkatara- 

- mana 8, ‘is in entire accordance. withthe dictum of the, pandit. 
Bhagawat Pershad v. Murari Lall 1 and Rant. Dharam. Kunwar 
“¥, Balivant Singh 4 also proceed onthe same ground. I am there- 
. fore.of: opinion that Exhibit B did.confer a-power to make a second 





-1, (£910) 15°O.W.N. 524. KK @ (1908) LLR, 26 M. 681:7 
“a,” (1908) LER, 2M, 382, 4, (1912) L.R, 89T.A149, 
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adoptión.. The learned District .Judge's conclusion to thé coh | madang 
sala "Deo!" 


trary‘is largely based “upon two considerations.(1) that no.ques-- 
tion of spiritual-benefit could have'been inthe contemplation of ‘ ee f 
Adikonda, as it was ‘customary. in Uriya' Zamindari‘families'te : 

appoint ‘a Brahmin priest: to condtict the funeral ‘céremoniés-of Sithagir y 
thè déceased and to perform his annual Sradhas; and (2) that-as“ | 
the adopted ‘son lived to the age of-36 years the spiritual cravings - 

of. the deceased must-have been. fully satisfied. It is:true that a 

priest known by-the,appellation of the Puo Brahmin is gepetally. 

appointed by these. Zamindars to perform:. thein:obsequiés . and: 

` Srddhas. He also takes the gotram : of the:deceased. . It‘isvim- . 

possible to. argue from: this that this hired priest exhausts all ithe- 

spiritual benefits which‘ason is expected ito confer - “upon! a: Hindu: 

father... The performance of these two céremonies isnot the: only 

- object:of. ‘having a son +I have no desire to discuss, at any. length , 

m reli igious -precepts relating to this question. f ; 


Extracts from the smritis and from the Mahabarata bearing , 
on this, subject are, collected in Sarcar’s Vyavastha _Darpana, , 
Chapter IX. ‘These however do not exhaust the materials—but 
they are fairly representative of: the shastraic injunctions | on the 
subject. A Hindu father desires a son in order that he may dis- 
charge his obligations to his ancestors, to his creditors and to the 
Gods. A Puo Brahmin can discharge. only a small portion of the: 
first function. The debt to the Gods which the. -smritis | and the 
Vedas ‘speak of as being incumbent-upon the son to discharge 
ae not ony in the worship of the Ta Gods, but also, in 


needy and: the distréssed, the digging of tanks, etc., the appointed’ 
priest is ‘not expected’ to-perform any of these. duties, nor can he® 
pay the debts of the deceased. The idea that the Po Brahmin cant’ 

be'a ‘substitute for a son is altogether foreign to Hinda notions. 

The- second’ objection must: now be taken to have been set: 
at? ‘est by Their Lordships of the Judicial Committee endors- 
ing ‘the considered opinion of Romesh. Chundér Mitter in 

Ram -Soénder- Singh v. ‘Surbanee* Dossee- ti It “is enough 
to‘'say- ethat” that” view is fully supportéd’ by- the statement 
of: Eee aw an authority aka in bika da who- 





a aaa AF] ; 


He BE SE (1974) 99 W. R. 191. Pg FR PE ot 


. 


Madana 


Mphana Deo. 


ý: 
Purnsho- 


thama L Dio, 


Seshagiri 
< Aiyar ` J. 


322 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXVII 


says “the attainment of worlds, Immortality and Heaven. depend 
ona son, grandson and great grandson.” That a son who lived 
for 36 years must be. taken to have satisfied this craving for 
three generations of descendants can find no support in Hindu 
Theology. I have therefore come to the conclusion that the autho- 
rity conferred by Exhibit B should not be construed as restrictive 
of the powers of Kundana Devi to make:a second adoption. 


The next question is whether the fact that the plaintiff was 
adopted to Adikonda who was not the last male holder and after 


. the zamindari had vested in Vaishnava Deo and his son succes- 


sively invalidates the adoption. The only limitation placed’ by 
the.text writers on the power to adopt is that “the man should 
be destitute, of a son :” the word son has been construed in the 
Dattaka Mimamsa (Section 1, paragraph 13) following a- text 
of Manu, to include a grandson and a great grandson of course 
there is the obvious limitation of the death of the donee of the 
power. She cannot delegate. These are the only qualifications 
which the ancient lawgivers have recognised: but ‘the courts 

have from considerations of expediency. imposed further restrictions 
on the exercise of the power to adopt. They are attributable to 
a desire that property should not be divested frequently and 
capticiously ; ; andare the outgrowth of ideas tending to the 
preservation of peace and quieting of title. Such being, accord- 
ing to my opinion, the principle of Judicial pronouncements 
relating to the divesting of property, I consider that it will not 
advance justice, to crystallise them into inflexible and rigid rules, 
and then to endeavour to engraft exceptions on them: I shall. 
presently examine the decisions bearing on this question. Before 
doing so it is necessary to state that the term “ vesting of pro- 
perty ” as applied toa Mitakshara joint family is liable to be 
misunderstood : „all that is connoted by the phrase is that in the 
absence of preferential heirs, the presumptive heir is entitled to 
possession of the estate without prejudice to the rights of others 

which may accrue at some future time. He takes the surviving 
intere-t conditionally. (See Krishna v. Sami! and per Russell J. 

in Bachoo v. Mankorebai 9). He gets no absolute property in it. 

In Hindu law property cannot be in abeyance but must vest in 

some one; but the intermediate holder is not to be regarded as 


1, (1885) I. L. R. 9 M. 64. 8. (1904) I, L. R, 29 B. 51. 
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the absolute owner of the property : If this view of the position 
of the person who takes possession pending further development 


is kept in mind there will not be much. difficulty in reconciling’ 


the various rulings upon the point. - | 

Mr: K. Srinivasa Aiyangar contends that the rules suggested 
by Mr. Mayne in paragraph 191 are not applicable to families 
living in co-parcenary under the Mitakshara System of law. I 
think the contention is well-founded: The paragraph in question 
has a marginal note “ Bengal Decisions” and the rules themselves 
are obviously inapplicable to joint property. The reference to 
Madras decisions is explainable on the ground that they relate 
to separate property obtained by inheritance. The authorities 
bearing on the question may be considered under two heads. 
Those relating to separate property and to inheritance proper: 
and those dealing with co-parcenary property and to survivorship. 
Musswmat Bhuban Moyee Debia v. Rama Kishore Achar} Chow- 
drii and Sri Raghunada v. Sri Brojo Kishore? represent 
the two classes. It will be convenient before proceeding further, 
to deal with the argument of Mr. S. Srinivasa Aiyangar that the 
distinction between survivorship and inheritance is arbitrary and 
that the decided cases lead to the conclusion that joint Hindu 
family property is really taken by inheritance. He has drawn 
our attention to stray observations in some of the judgments of 
the various High Courts; Krishna v. Sami 3, Surendra Nundan 
alias Gyanendra Nandan Das v. Sailaja Kant Das Mahapatra 4 
Bachoo v. Mankorebai® , It has often been. pointed ‘out that 
sentences should not be detached from the main context and: 
quoted as precedents. I do not think the quotations themselves 
bear the interpretation placed upon them by the learned vakil. 
‘He made a further point that whether survivorship is the rule 
of law in joint Hindu families or not, it is not so in the case of 
impartible Zamindaries. The course of decisions in this presidency 
has established that the heir to a Zamindari is to be found 
by regarding the estate as co-parcenary family property; See 
Rajah of Kalahasti v. Achigadu 8, Zamindar of Karvetnagar v, 
Trustee of Triumalai, Tirupati, etc, Devastanams T, Maharaja 





1. (1865) 10 M. I. A. 279. 2. (1876) L. R. 81. A. 174 
3. (1885) LL.B. 9 M. 6Łat pp. 67&77 4. (1891) I.L.R.-18 O. 385 at pp. 895 & 397, 
5. (1904) L.R. 29 B. 51 at 58. 6. (1905) LL.R. 30 M. 454. 


T. (1909) I.L.R. 82 M. 429. 


43 


Madana 
Mohana Deo 
UD 
Purusho- 
thama Deo. 
Seshagiri 
Aiyar, J. 


394 “THE MADRAS LAW JOURNAL REPORTS, [VOL], XXVI 


:Madana, of Bobbili v. Zamindar of Chundi1l, and Tirumal Rao 
| Moisns Deo Sahib v. Rangadani Rao Sahib 2. It is true as pointed out 


ae aa e , : í 
bara by Mr. S. Srinivasa, Aiyangar that in S. 2, Sub-clauses 2 


. — and 3ofthe Madras Impartible Estates Act (II of 1904), the 
i _ successor is spoken of as.the heir: it does not follow there- 
from that he takes by inheritance. S. 4 ‘of -the Act introduces 
practically the same restrictions. upon the power of the 
proprietor of the estate to make alienations as fetter the acts 
of the managing member of a joint Hindu family. The law has 
thus practically been brought into conformity with the estate 
‘of affairs which existed before the decision of the Judicial Com- 
mittee of the Privy Council in the Mahuli alienation case Sartaj 
Kuari v. Deo Raj Kuari 3. It is true that the zemindari in the 
hands. of the successor has been decided to be assets for the 
-purpose of enabling the decree-holder to proceed against. it for 
the realisation of the amount due to him; to this extent, there is. 
a divergence from the normal rule applicable toa joint Hindu 
family. On the other hand, every incident which attaches to 
survivorship ‘exists either by virtue of legislation or by judicial 
pronouncements in an impartible estate. I, therefore, seé no 
réason to hold that the Zemindari of Chinnakimidiis not gover- 
nied by. the rule pE Survivorship relating to joint family- property: 


Turning now to the two classes of cases mentioned by me, 

I shall first deal with those relating to co-parcenary property. 
The decision in Sri Raghunatha-v. Sri Brojo Kishore 4, doesnot 
directly bear upon the question ; but it is authority for the posi- 
tion that even when .the estate had vested in a.male ownér who 
was capable-of transmitting it to his heirs in full. proprietary right 
the adoptee was entitled to divest such persons The next case is 
the Guntur: case reported in Vellanki Venkata Krishna Rao v. 
Venkata Rama Lakshmi 5. In that case, the property vested 
in the first adopted ` son who died an infant and unmarried, 
The mother ‘succeeded and made a ‘second adoption. This 
was upheld by the Privy Council. The theory that the 
adoption should be to the last male holder fails in this case. 


we AN, 





4, (1910) J.-B. 85 M, 108. . a, (1919) 23 M.L.J. 79. 
„3. (1888) L,R.: 10 A. 272, (P.C.) 4, (1876) D. R. 8 LA. 174. 
a 15, (1876) 41. ALL. 
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The case in Suryanarayana v. Venkataramana 1 illustrates the 
same position; the first adopted son lived for over 10 years: it was 
held that the mother was competent to make a second adop- 
tion. Here again, the theory that the adoption should be to the 
last male holders falls to the ground. In Bachoo-Harkissen Das v. 
Mlankore Bai 2 , there were two brothers, one of them died while 
his wife was pregnant. The surviving brother gave power to his 
wife to adopt and died. The adoption was made after a son 
was born to the pre-deceased brother. Overruling the contention 
that the case in Musswmat Bhoobun Moyee Debia v. Ram Kish- 
ore Achar} Chowdhry 3 applied, it was held that the adoption 
conferred title to the estate of his adoptive father. 


The case in Rani Dharum Kunwar v. Balwant Singh + is 
the last of the Privy Council rulings on the question. In that 
case during the pregnancy of the wife, power to make successive 
adoptions was given: a male child was born but died soon. Two 
adoptions followed in quick succession; both the adoptees 
died, a third adoption was made, but was questioned by the 
adopting widow herself as being ‘invalid; the decision itself 
was based upon the principle of estoppel as against the -widow ; 
but their Lordships take care to say that the adoption was 
otherwise valid and binding. In page 148, there is this 
observation: “ Of course, the estoppel pleaded against the 
Rani must be taken as purely personal, It does not bind any 
one who claims by an independent title, but, in view, of the 
decision now given, that the respondent was, in fact, duly 
adopted, further ligitation on the point may be taken as happily 
out of the question. l 

These decisions of the Privy Council are consistent only with 
theprinciplethatthe theory that the adoption should-be made to the 
last male holder does not apply to joint Hindu families living in 
‘co-parcenary ; I shall very briefly deal with the decisions of the 
High Courts. In Venkatappa Bapu v, Jivaji Krishna 5, it was 
held that where the mother succeeded after the death of the 
son’s widow, the adoption was valid. In Surendra Nandan alias 
Gyanendra Nandan Das v. Sailaju Kant Das Mahapatra 6 an 





1. (1906) I. L. R. 29 M. 382, 

2. (1907) L. R. 841A. 107. S.C. I. L. R. 81 B. 878. 

3. (1864) 10 M.I.A. 279. 4. ( )L. B.39LA. 142. 
5. (1900) 1. L. R. 25 B. 306. 6, (1891) I, L, R. 18 C. 385, 
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adoption by a predeceased brother's widow was held good. The 
same principle was applied where property had vested in a 
member of a joint. family to the exclusion of a disqualified 
member of that family. It was held that the son of this 
disqualified person succeeded to his share in the joint family 
property. 9 Mad. 64. These decisions show that the last male 
holder’s theory is inapplicable to joint Hindu families. 

On.-the other hand, itis now settled law that where property 
had passed by inheritance and had vested in a full owner, 
subsequent adoptions would not divest his property, Booban 
Moyee’s case decides this explicitly and. has been followed in 
Pudma Coomari Debi v. Court of Wards 1; Bhubaneswari 
Debi v. Nilkomul Lahiri 2; Thayammal and Kuttisamy Aiyan 
v. Venkatarama Aiyan 3 and in Ratna Mudaliar v. Raghunadha 
Mudaliar, # The head note in the last case is incorrect. The case 
was one of inheritance and not of survivorship. These are all cases 
really ‘of collateral succession, Where property is taken by 
inheritance there is no equity by which it can be divested in 
favour of a person who had no claim on the inheritance. To this 
class of cases, the rules enunciated by Mr. Mayne will apply ; and 
I feel no doubt that it was never the intention of that learned 
writer to formulate a set of rules applicable to joint and separate 
properties alike. Mr. S, Srinivasa Aiyangar pressed upon our — 
attention the case decided by the learned Chief Justice and Mr.: 
Justice Phillips Sivagnana Servaigarar v. Ramasawmy Chettiar 5 
In .that case the question was whether an adopted son can 
question the alienation made by a person in whom the property 
had “vested prior to the adoption. It was held that the 
intermediate holder was notin the position of a trespasser: 
The learned Chief Justice points out at page 93 that the 
language of the judgment in Mussumat Bhoobhun Moyee Debia v. 
Ram Kishore Achar} Chowdhry § is not appropriate to a case of 
survivorship: Without giving any decision on the point, his 
Lordship indicates that the weight of authority is in favour of 
applying that decisior to joint Hindu families ; no final conclusion 
was arrived at, because it was not necessary for the decision of 
the case: and I do not think that case helps the respondent. The 


1. (1881) 8. 1. A. 229, 2. (1885) L. R. 127. A, 187, 
3. (1887) L. R 14 I. A. 67 8.C. L.L.R. 10 M. 205. 


4. (1898) 8 M. L. J. 178. © 5, (1991) 22M. L. J. 85. 
6. (1865) 10 M. I. A. 279, 
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learned Vakil for the respondent invited our attention to the 


rulings in 14 Bombay 463, Krishnarav v. Shankarav 1 Manikyo Moha 


Mala, Bose v. Nand Kumar Bose® and Adivi Surya Prakasa Rao 
`v. Nidamarti Gangaraju 2 ; it is not necessary to discuss the 
question considered in these rulings especially in the Bombay 
cases, as to whether a co-parcenary comes to an end when there 
are no male members in the family and that the property then 
passes to the widow of the surviving member of the joint Hindu 
family by inheritance. The learned Judges seem to regard the 
joint family as a guasi corporation which loses this character 
by the death of the last male member. Whether this position is 
correct or not, these cases cannot afford any assistance in 
deciding the question before us. Ss , 

I have examined the authorities at some length, and my 
conclusion is that the estate taken by survivorship by a 
member of the joint Hindu family is a conditional estate subject 
to defeasance on the coming into existence by adoption or other- 
wise of a new member into the co-parcenary, that the rule of law 

.that in order that an estate once vested may be divested the 
adoption should be made to the last male holder is not applicable 
to co-parcenary property, and that an impartible Zamindari is 
joint family property subject to an exception. 

There remains yet another question and that is whether 
the existence of Ratnamala, the widow of Brojokishore is a bar 
to the adoption made by Kundana Devi. Mr, K. Srinivasa 
Aiyangar argues that the only limit to the power to adopt is that 
mentioned in the text of Dattaka Mimamsa already quoted ; it is 
true that the legislature has fixed no period ‘of limitation and 
as pointed out in Mutasaddi Lalv. Kundan Lal 4, there is 
no limit of time within which an adoption should be made. 
First adoptions made long after the granting of the authority 
have been upheld on this ground. See also Mayne, paragraph 
154 and the cases cited at the footnote; our attention has been 
drawn by the learned Vakil for the respondent to the case in 
Rama Krishna v. Shamrao where Justice Chandravarkar in 
delivering the opinion of the full Bench says wherea Hindu dies 
leaving a widow and a son and that son dies leaving a natural 


1. (1892) I. L. R. 17B. 164. 2, (1906) I. L. R. 8801906, .. i 
3. (1908) T. L. R. 38 M. 228. 4. (1902) I. L. R. 26 B. 526, 
5 





Madana 
na Deo, 
v. 
Purusho- 
thama Deo 
Seshagiri 
Aiyar J. 


“Madana 
Mohana :Dho 


Piiraihe- 
thame I ‘Deo: 

“ géatingiti 

Aiyar J. 


328 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXVII 


born or adopted son or leaving no son but his. own widow to 
continué the line by means of adoption, the power of the former 
widow is extinguished and can never afterwards'be revived.” It 
is: not easy to trace the origin of this rule;- it is stated in some 
of thie-decided cases that the law does not favour an unlimited 
uset of the power to adopt; although the power. to adopt.must 
receive a liberal interpretation, ‘it is not, in my opinion; 
inconsistent with this principle that some limitation should be 
placed on the donee of the power. Law does not favour constant 
interruptions with possession ; and it isdesirable that some rule 
of equity should be enforced against permitting successive 
adoptions. In the present case, Brojo Kishore ‘was 36 years of 
age when he died. He had no male issue at the time of his 
death.’ He made no adoption himself. As his’ widow Ratnamala 
is not a party to this litigation, we are not ina position to say 
whether he has authorised her to make an ‘adoption; nor can we 
assert that this lady is not in a position ‘to make an adoption. If 
she adopts, the plaintiff, as admitted by the learned Vakil for the. 
appellant can have no claim to the estate; where the exercise of - 
a power to make a sécond adoption will not result in creating a 


. new line of succession: but will only transfer the estate from onè 


intermediate owner to another with the’ prospect of the latter 
being eventually divested, the courts might well lay “down that 
the limit of the power to adopt has been reached ; Mr. Justice 


; Chandravarkar has taken this view and I find heis supported by 


authorities; West and Buhler 984 and 985, Payapa v. Appanna 1, 
‘Thayammal v. ` Venkatarama? Amulya Charan Seal v. Kali 
‘Das Sen 3. Iti is true: that'in these latter cases, the property 
‘vested in the son's widow. In the present case the property does 
not vest either in the mother-in-law or in the daughter-in-law. I 
do not think this fact can affect the principle that where a person 
‘is in existence who is competent to adopt a boy in whom the full 
‘proprietary right will vest, that must be taken to be the time. of 
‘the exercise‘of the power by the donee to make successive . 
‘adoptions, I have therefore come to the conclusion, though.. not 


‘without hesitation, that the power of Kundana Devi to make ‘a 


second adoption is not exercisable under.the circumstances of 


this case: It is upon this ground alone-that I hold that the appeal 
fails ; } agree in dismissing it with costs. 


1 (1898) I. L. R. 28 B, 827 2. (1887) I. L. R. 10 M. 205 (P.0.) 
3. (1905) I, L. R, 820, 861 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold yi Chief Justice and Mr. 
Justice Seshagiri Aiyar. 


Gomatham Ramanuja Aiyangar iia Appellants * 
and another (Plaintiffs). 
v. < 
Satagopachariar and others ... Respondents 
(Defendants). 


Indu Law— Will in favour of females—Construction—Nature of estate—Ht..t,- 
je] cr cisolute estate -Grant to a male and female by the same clause—Use of same 
words for charity—Inference of absolute estate to all. 

Per White C. J.—The presumption or rule of construction that under a Hindu 
will where the testator devises or bequeaths property to a female the intention is, 
that she should take only a life estate does not apply toʻa case where from the will 
as a whole the intention is clear that she should take an absolute estate. 

Per Seshagiri Aiyar, J-—~Where the words of gift are capable of conferring an 
absolute estate, it cannot be out down simply because the devisee is a zeal 
Sambasiva Aiyar v. Venkataswara Aiyar (1) referred to. : sony 

Tendency ‘towards a more liberal construction in case of grants to women 
referred to, 


Where a testator devised property by one single clause to his brother's 
daughter and a niece's son who were to take as tenants in common, and the 
same expression was used when giving property to a charity. Held’ that the proper, 
inference was that the same kind of estate was conferred on all the legatees and, 
all of them took absolutely. 

Appeal from the decree of the District Court of North Arcot 


in O. S. No. 16 of 1907. The facts are sufficiently set forth in 
the Chief Justice’s Judgment. The terms of the will areas follows. 

“ The will executed on 9th November 1857 corresponding 
to 26 Alpisi of Pingala year by Seshaiengar. 

As the patta relating to some of the lands of nanjai, punjař 
and thottakkal in the said village etc., and the appointment of 
village munsif Maniyam have been registered in my name, 
in Government and as there is no male issue to me to look after 
these, particulars of the land granted away to Kanam my wife 
and Tiruvengadammal my daughter......... those granted away 
to my elder brother Kuppaniengar’s eldest daughter Venkata- 
raghavammal.,......... 

Those granted away to Amirthammal the eldest daughter of 
Rangammal the wife of the said Kuppaniengar and to Ragava- 
charia, son of the deceased Mangathaiammal who etc. The 
respective persons should get respective pattas issued in their 








“A. No. 196 of 1909. 9th April, 1914. © 
1. (1907) I. L. R. 31 M. 179. 
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names in’ respect of these lands according to the conditions laid 
down: above, and should enjoy; etc, This‘is the will executed 
with my free» consent.” 

CV. Ananthakrishna Aiyar for Appellants. 

M: O-Parthasarathi Aiyangar and S Gopalaswamt danja 
for Respondents. 

The Court delivered the following - $ 

' Judgments :—The Chief Justice: The only question which 
‘has been raised on this appeal is as to the nature of the estate to, 
be taken by a lady called Amirthammal in certain lands devised’ 
to her by a will executed by her uncle. The learned Judge of 
the Court below has held that she takes an absolute estate inthis 
property. Mr. Ananthakrishna Aiyar on behalf of the sppenante 
has contended that she only takes a life estate. 

There.are no doubt, decisions—of which the case sparta 
in Seshayya v. Narasamma 1, is one which proceed’ upon a rule’ 
of construction, or a presumption that where a Hindu testator. 
devises or bequeaths property.to a daughter or.wife—(one of the 
beneficiaries under the will in the 22 Madras case’ was the 
daughter-in-law), -the: intention is that the female should only 
take the “estate which she would have taken if she could have 
claimed title to the property otherwise. than under the will. It 
seems doubtful. whether this canon of construction or presumption: 
would be applicable to the facts of the present ‘case, because 
under the will in question Amirthammal who is the niece ‘of the 
testator, the testator being her. father’s brother, could have no 
title to the property in question, apart from the will. If there 

were no will she would take nothing.. : 

. It is scarcely necessary to observe that this rule, of cons 
ioicon .or the presumption, to which I have referred is only 
intended to assist the Court in giving effect to the intention of. 
the testator and that if a will, read as a whole indicates that it. 
was the intention of the testator that the female in whose favour. 
the devise or bequest was made should take an absolute estate. 
therein, the rule of construction or prea whichever we 
like to call it, has no application. 

- Now, what are the provisions of this will? The testator 
devises certain land.to his wife and to his daughter; under this 
devise the wife and the daughter take the land in question as 


2). (1899) I, È. R. 22 M, 857, 
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tenants-in-common. ‘There is a further devise of other lands to 
his elder brother's eldest daughter. Then there is a devise to 
Amirthammal who is another niece of the testator and the son of 
another niece. These two also take as tenants-in-common. Then 
we have a devise to an idol. Now the words of disposition with 
reference to all these devises are the same and they are translated 
in the will as “ granted away.” 


Mr. Anena in Aiyar has been driven to contend, 
in view of a decision of this court reported in Sambasiva Aiyar 
v. Venkateswara Aiyar 1, that the effects of the devise to 
Amirthammal and the son of another niece is to ‘give a life 
estate to Amirthammal and the son of the other niece...In the 
case reported in 31 Madras to which I have referred the words 


of gift were the same. 


There were two donees: one was a male and the other was 
a female and we held that the effect of the gift was to give the 
woman the same estate as to the man, namely the full estate. 
Mr. Ananthakrishna Aiyar has had to carry the matter a step 
further and to contend that the words of the gift being the same 
and there being two donees, one a woman and the other a man, 
the effect of the will is to give the man the same estate as the 
woman, namely, a restricted estate. That’ seems to me to be 
obviously contrary. to the intention of the testator. The effect 
of the will according to Mr. Ananthakrishnier’s contention is to 
create a number of life estates no provision being made, as to 
what was to happen when those life estates came to an end. I 
think that is clearly contrary to the intention of the testator. 
We have been referred to a recent Privy Council decision 
Radha Prasad Mullick v. Raneemant Dassi®. There the 
Privy Council reversing the decision of the Calcutta High Court, 
no doubt held that under the will the female took a. limited 
estate. But they arrive at the conclusion after considering the 
provisions of the Will read asa whole and they come to that 
conclusion because they think the Will, read as a whole indicates 
that it was the intention, of the testator that the woman in 
that case should take nothing more than a restricted estate. 
Their Lordships observe :—‘‘ No, language could more clearly 
show that the intention of the testator was to exclude his 








1. (1907) I. L. R. 31 M. 179. + 9, (1908) I, L. R. 35 0. 836. (P. O.) 
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daughter’s daughters from the: succession, to which they would 
have been entitled -under the ordinary Minga Law if: eer 
mother’s estate had been absolute.” 


This question has come before this court quite recently on 
one or two occasions and has been dealt with in judgments to 
which my learned brother was a party. .In one of these cases 
the learned Judges make this observation :—They say “ There is 
no. presumption of law that a gift by a man to his widowed 
daughter-in-law is only the gift of a life estate, as whatever 
might “have been the tendency of certain earlier decisions it has 
been held‘in more recent cases that documents of gift to. 
daughters.or other femalé members of a Hindu family’ need: not 
bé construed with a bias in favour of the view that an absolute 
interest could not have been intended to be transferred.” I agree 
with those observations. Mr. Ananthakrishna Aiyar suggested 
that this will was a will of 1857 and that. in construing it we 
ought to. apply the rule of construction which he suggests would 
have been applicable in 1857. Iam not.at all sure that the rule 
of construction which he’ asks us to apply would have been 
applied by: the Courts in, 1857. But however that may be, it 
seems to me that in construing the will, the fact that the will is 
an old will does not prevent us from applying tothis what seems 
to me to be the real test, namely, what was the intention of the - 


testator’? I think the.learned Judge was right in the view he took . - 


as to the construction of the will and I would dismiss the appeal 
with ‘costs, 


Seshagiri Atyar J:—I entirely agree with my Lord. 
The rule of construction enunciated in Seshayya v. | 
Narasamma 1 must greatly qualified having regard to ‘the 
tendency of the more -recent decisions of the Privy Council 
and of. the various High Courts: The true principle seems 
to me to be that, where the words of a gift are capable of 


- conferring an absolute estate on a person the fact that 


that person is a female will not derogate from the point. In the 
present case there are four -considerations which lead me to 
conclude that the testator intended-to convey an absolute estate 
in favour of: Amirthammal. In the first place thé words: used in’ 





1. (1899) I. È. R. 22, M. 251. | 
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the jernaculse disposing of the property in favour of Amirtham- . 


‘mal when translated, would mean “ assignéd to her.” 

. Those words convey an absolute estate. Secondly the dis- 
position in favour of Amirthammal happens to -be coupled with 
a gift in favour of a male. It is a strong circumstance indicating 
that both the male and the female were ‘intended to take the same 
kind of estate in the property. This was pointed out by the 
learned Chief Justice in the case of Sambasiva Aiyar v. Venkates- 
wara Aiyar 1 ; there is no room for the suggestion that ordinarily 
when property is given to a male he takes.other than an absolute 
estate, and when a female is given an estate along with a male, 
she should be given the same estate as would’ go to a male. 
Another circumstance is that there is a bequest. in this will to 
a charity and I do not think that by any stretch. of imagination 
it cah be argued that that gift wasintended to confer a limited 
estate. The words employed in conveying the property to the 
charity are exactly the same as those’ employed ‘in conveying 
the property to Amirthammal. And ‘the fourth circumstance is 
that this is a gift in favour of a lady who had, no claim upon the 
testator. She was practically’a stranger entitled neithet to 
inheritance nor to maintenance and that is a strong circumstance 


which shows that the testator did not intend to confer upon this .. 


lady a qualified estate which might be pfesumed to have been 
-his intention in case a female who was an heir under the Hindu 
Law was intended to be benefitted by the gift. For all these reasons 
I agree with the learned Chief Justice in thinking that the 
District Judge arrived at a right conclusion and that the appeal 
should be dismissed with costs. 





PRIVY COUNCIL.. 
Present :—Lords Moulton and-Parker of Waddington Sir 
John Edge and Mr. Ameer Ali. - , 
[On appeal from the Court . p the Judicial Commissioner, 
Central Provinces.] ; 
Ramchandra Martanda Waikar and others eis Appellants 
v. i : : 
Vinayak Venkatesh Kothekar ane another ah Respondents. 


Hindu Law—Mitakshara School—Inheritancé--Sapinda—Bhinna Gotra 
Sapinda-—Fifth degree frem the propositus—Mutuality of sapindaship, esscntial— 


* 29th June, 1914, 1 (1907) I. L. R. 31 M, 179. 
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"Principles of construction—Classes of heritable relationships— Addition to, if permis- 


sible—Sapindaship—Meaning of—Crown--Rights of against relations beyond tive 
_ degrees. 
Held, that the Sapinda relationship (according to the Mitakshara school) on 


' which the heritable rights of collaterals is founded, ceases in the case of Bhinna- 
: gotra. Sapindas with the fifth degree from the propositus and that in order to entitle 


Ja man to succeed to the inheritance of another he must be so related to the latter 
that they are sapindas of each other. 
Gridharilal Roy: v. The' Govt. of Bengal (1) which laid down that the 


- enumeration. of bandhus was not exhaustive but merely illustrative does 


not warrant the contention that the classes specified by Vijnaneswara can be 
“added to. (Their Lordships express no opinion on the point). 
Quaere if theCrown can succeed against persons related beyond five degrees 


: through females. 


“The Hindu law contains its own principles of expositioh and questions arising 
under if cannot be determined by abstract reasoning or analogies borrowed from 
_ other systems of law but mast depend for their decision on the rules and doctrines 
' enunciated by its own lawgivers and recognised expounders. 


‘Sapinda relationship on which the right of inheritance is founded under the 
*.Mitakshara means consanguinity in a distinct legal sense as explained by 
- the -author in the Achara Kanda. 


Y 
Authorities on Hindu Law reviewed, Babu Lall v. Nankuram (2), Umaid 
_ Bahadur v. Udai Chand (9), Lullubhai v. Nankuvardhai ( (4), Mayne’s Hindu Law, 
West and Buhler’s Digest of Hiudu Law Vol. 1 p. 119, 120, Sarvadhikari’s Tagore 
Law Lectures, Shastri Golap Chunder Sarkars’s translation of Viramitrodaya, Rao 
- Vishwanath Mandlik’s translation of Yajnavalkya, Commentary on’ Hindu Law 
. by J. N. Bhatracharya referred’ to. a 
Appeal from a judgment and decree of the Court of the 
Judicial Commissioner, dated -March 23, 1910, affirming a judg- 
ment and decree of the Court of the District Judge of Balaghat, 
dated. February 26, 1907. 


.One Luxman Rao, died in or about 1851 leaving Jankibai his 
widow and Chitkoobai his daughter as heirs. Jankibai succeeded 
to the entire property and was in turn succeeded by Chitkoobai in 
1883. She died in 1894 leaving no issue and her husband Vinayak 
Rao came into pdssession.of the property and adopted Venkatesh, 
both of whom were made defendantsin the suit. The appellants 
claimed: the property as bandhus of Timaji Pant, the common male 
ancestor but were six degrees removed instead of the recognized five 
degrees for bandhus ez parte.materna. The defendants (respon- 
dents) contended that the family was of Mahratta origin governed 





_ 1, (1868) 12 M. LA. 448. 
2. (1894).I. L. R. 22 Cal. 839.. f 8... (1880) I. L. R. 6 Cal. 119. 
4. (1876) I.L.R. 2 B. 388 ; s. c. on appeal.: (1880) L.R. 7 LA. 212, 
r | 
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by the Maharashtra law wherein .daughters.' took an absolute 
estate. Whereas the appellants urged that the family to which 
they and the said Lakshman Rao belonged was governed by the 
Benares School of the Mitakshara-Law by which a daughter took 
only a limited estate ; that on her death the property would 
devolve on Lakshman Rao’s heirs. The District Judge held that 
the plaintiffs were not heritable Bhandus being six degrees removed 
from the common ancestor and that they could not inherit the 
estate in dispute. The Court of the Judicial Commissioner 
affirmed the findings against which an appeal was preferred to 
' His Majesty in Council. 


DeGruyther K. Ó. with him Parikh for the appellants’ 
contended that under the Mitakshara Law the limit of the Sapinda 


relationship ex parte materna was seven degrees and. that the 
appellants were entitled to succeed as matri—bandhu, their 
mother being within -five degrees as in the Acharkanda of the 
Mitakshara for the purposes of marriage. The word ‘Sapinda’ 
is used in a generic sense for purposes of inheritance and means 
a blood relation. It is also used in a specific sense as for instance 
in the case of marriage, impurity at death, etc., In. the text of 
Manu “.To the nearest -Sapinda” the .word.is “Vignaneswara 
understands it as relation. Rules of succession under the Daya- 
bhaga systern are based on funeral oblations. Under the Mitak- 
shara it is different. The power to: offér oblations is not the 


test. The doctrine of mutuality of Sapindaship is not warranted» 


by the Achara Kanda. If Sapinda’ means blood relations all 
Sapindaship will be mutual.. 

[Mr. Ameer Ali :—You say there is no limitation to the word 
Sapinda. Term Sapinda means blood and blood relations only] f 

[Lord Moulton:—In the Courts below. both parties took it for 
granted that some limitation to Sapindaship should be applied]. 
A Sapinda for one purpose was not necessarily a. sapinda for another 
e.g., sapindaship for adoption extended to seven degrees in adop- 
tor’s family. It had different meaning for different purposes. 
All Sanskrit writers had differently used the word Sapinda. 
You cannot apply.the principle of prohibited degrees of relation- 


ship to inheritance, as in that case son ‘would succeed and father- 


would not. [Mandlik’s Mayukha and Yajnavalkya]. 
In Viramitrodaya chap. 3; part 7, Secs. 4, 5 and 6 which was 
regarded authoritative on the Hindu law in 12 M.I. A. 466 
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supported by Mitakshara, ch. 2, Sec. 6, para 2, the same was 
laid down re bandhu. 

[Mr. Ameer Ali:—Your argument is that your client does 
not come under the classes that are mentioned in text books but 
you wish it to be extended on the ground that the Privy Council 
has done so in several cases]. 

Lord Moulton :—Limitation may not be reversible, you say 
whatever may be the limitation it may be reversible. 


There: must “be some limit of determination other than 
prohibited. degree.. Umaid Bahadur v. Udat Chand 1, was no. 
authority for applying prohibited, degree. 

[Mr. Ameer Ali:—There must be mutuality in inheritance, 
you have. made out that authors are not against you] Golap 
Chunder Shastri had clearly enunciated the law that when 
inheritance was claimed through a mother Sapinda relationship 
extended to seven degrees or at least to-six degrees. Apararka, a 
commentator on the Yajnavalkya, supported the view of 
Mitakshara that in the case of females too Sapindaship extended, 
to six degrees. 

Reference was made to Mitakshara, ch. 1 and 2, Secs. 1 and 3, 
para 5, 4, Sec. 5, para 2, 6, Mandlik’s Hindu Law P. 169 ch. 
Gotra, Shama Charan Sarkar’s Vyavastha Chandrika P. 192 
Viramitrodaya, ch. 3, part 7, secs. 4, 5, 6. West and Buhler’s 
Digest of Hindu Law, P. 12,Mayne’s Hindu Law, P. 683, 685. 
Ghosh's Hindu Law’ P. 53 Golap Chandra Shastri Hindu Law 
P. 74, 76, 291—6 Umaid Bahadur v. Udai Chand 1, Babu Lal 
v. Nankuram 2, Lullubhai v, Mankuvarbhai 8, Girdhari: Lall v. 
Govt. of Bengal! Morley’s’ Dig. pp. 201; 205, Venkatagiri v. 
Chanden b. 

Ross K. C. and Lowndes et the: respondents; contended 
that the appellants were not heirs of Laxman Rao, according to 
the Hindu Law. A Sapinda of the propositus to be capable of 
inheritance, must satisfy a further condition, viz., that 
he must ‘se so related to the propositus that the latter was also 
his sapinda either directly or through the. father or the mother. 
There must be mutuality between the propositus and the herit- , 
able Sapinda, This was laid down in Manu ch. IX, 187 
cited in Mitakshra Ch. II Sec 3 as interpreted by Balambhatta 


, and Viresarbhatta. The relationship by Sapindaship_as given 


by Vijrianeswara and Nilakanta was the same for inheritance as 
for marriage. It had been so regarded'in West and Buhler, p. 
434 which also laid down (Vol. 1) that in the mother’s line 
Sapindaship ceased with the fifth person. The same was men- 
tioned in Sarvadhikari’s Tagore Law Lectures 1884 p. 702. 
1, (1880) I. L. R. 6 Cal. 119. (F.B.) 2, (1894) 1. Ù. R. 22 Oal. 839.840, 184. ` 
a (1876) 1. I. R. 2 Bom. 388,423, 426. "4. (1868) MT, A. 448. 
6. (1699/7. Li R. 28 M. 198. l i 
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; Reference was made to. Many ch. 9 Verse 153, ch. 3- Verse 
216. West and Buhler; 121, 488-9, Jolly’s lectures, Mitakshara ch. 
2 Sec. 1 Verse 6, Sec. 2 Verse 6. Umaid Bahadur v. Udai Chand! 


Babu Lal v. Nankuram 2 Lallubhai v. Mankuvarbai? Bh; yah 


Ram Singh v. Bhaiyah Ugur Singh 4: 
De Gruyther in reply. 
The judgment of their Lordships was delivered by . 


Mr. Ameer Alt. The suit that has given rise to the present 
Appeal was, brought by the plaintiffs in the Court of the District 
Judge ‘of*Balaghat, in the Central Provinces of India, for posses- 
sion of certain properties which originally belonged to one 
Laxmanrao, whose next-of-kin or bandhus they claim to be 
under the law of the Mitakshara. 


Laxamanrao died in 1851, leaving him surviving his widow 
Jankibai and a daughter Chitkoobai, ‘both since deceased. The 
defendant Venkatesh is Chitkoobai’s husband. On Laxmanrao’s 
death without male issue his inheritance devolved on Jankibai. 
She held possession of the properties in ` suitas a Hindu widow 
until her death in 1883, when Chitkoobai succeeded to her 
fathers’s estate. She died on the 7th. of May 1894, leaving 
the first defendant, her husband. The second, defendant is ason 
adopted by him after. Chitkoobai’s decease. 


` The present action was not instituted until March 1906. 


The plaintiff's claim that the inheritance to Laxamanrao opened 


to them-on the death of Chitkoobai, and that they are entitled 
to recover possession of the properties from the defendants who 
have no right of succession to Laxmanrao’s estate. 

The following genealogical table will- explain the relative 
position of the parties and the exact nature of the claim : — 


Timaji 
l i | 
Sadasheo | h Sheoram ` 
(son) NA ' (son). 
Krishnarao -& Radhabai - Laxmanrao -& Jankibai 
(son) , 5 (son) 
Sakobai i : Chitkoobai -þe Defendant 
(daughter) : _ (daughter), 
Rangobai i i Venkatesh | 
daughter) - {adopted son, Defendant 2). 
` | | | ` pot er ` 
Ramachandra Balchandra Krishna 


(son) Plaintiff 1. (son) Plaintiff 2. (son) Plaintiff 8. . 








1. (1880) IL.R. 6 Oal. 119. <2. (1894) LLR. 22-Cal. 889. 
3. (1876) LL.R.2 B. 888, 426, 427, ' 4: (1870) 18 M.I.A. 878,880. 
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The defendants resisted the claim mainly on two grounds; 
they alleged, firstly, that the ancestors of: the .parties , bad: 
migrated to the Central Provinces from Asirgarh, situated within, 
the Mahratta Country, where the law in force conferred on the 
daughter succeeding to her father’s inheritance an absolute 
estate descendible to her own heirs; that the family of Timaji 
‘was still subject to that law, and that accordingly the estate which 
Chitkoobai had acquired passed on her death | without issue to 
the first defendant, her husband. In the second place, they.. 
urged that the plaintiffs had no heritable right or interest in ., 
Laxamanrao’s estate as they did not come within the category 
of bandhus entitled to succeed to his inheritance. 

The Courts in India have overruled the first plea, and. have 
held that on settling in the Central Provinces the family . of . 
Timaji adopted the lez loci and are now governed by the rules of ‘ 
the Mitakhshara-generally in force in that province. 


But they have given effect to the defendant’s second conten- in 
tion ; they have held in substance that the Mitakshara lays down 
a well-defined limit where the kinship entitling bandhus to - 
succession ceases, and that the plaintiffs are -beyond that- limit. - 
They have accordingly dismissed the suit. 


The plaintiffs have appealed to His ‘Majesty in Council, and 


.the case has on both sides been argued with.considerable ability | i 


and learning. 


In dealing with the arguments addressed to this Board on 
behalf of the appellants their Lordships cannot help noticing one 
circumstance, viz., that in the Courts below, so far as appears 
from the record, it was not denied that there wasa limit to the 
heritable right of bandhus, the only contention being whether 
it was seven degrees from the propositus or five as urged by the 
defendants. Before this Board, on the other hand, it has been 
strenuously contended that there is no limit to the succession 
of bandhus. ‘Their Lordships do not wish, however, to draw 
any inference from this change of ground, for what they have to 
determine in this appeal is whether the term bandhu is to be 
construed as the plaintiffs argue in the broadest sense, or whe- 
ther it is subject to any limitation, and in the latter case. what 
that limitation is according to the law by which the parties are 
governed. 
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In the Hindu law the succession of heirs individually speci- 
fied does not present much difficulty; the ‘controversies and 
divergences amongst Hindu lawyers are chiefly concerned with 
collateral succession. Manu, the ancient sage, whose identity 
is lost in the mist of ages, but whose word is regarded as divine, 
after giving the rules regarding the succession of lineal male 
descendants and male ascendants, declares: “The property of a 
near sapinda shall be that of “a near sapinda.” Chapter IX., 
v. 187. This is the translation given by Mr. Justice Banerjee 
in Babu Lall v. Nankuram, 1. Sir William Jones in his transla- 
tion of Manu’s Institutes has rendered the passage somewhat 
differently, but for the purposes of the present -judgment it is of 
little importance. l 

It is upon this enunciation that all the schools base the 
right of collaterals to succeed to the inheritance ofa deceased 
person. This refers only to the succession of one male to 
another, for females inherit by express rules. The right of 
collaterals, therefore, is dependent on the existence of the 
sapinda-relationship between the propositus and the claimant. 
The contest that has arisen in the several schools is with regard 
to the meaning to be attached to the term sapinda, in other 
words, what does sapinda-relationship imply, and what is the 
true test for determining whether a particular person is a sapinda 
to the deceased or not? Jimutavahana, the author of the 
Dayabhaga, the guiding authority in the Bengal “or Gauriya 
school, considers it to mean “community in the offering of 
funeral ‘oblations.” He draws his argument from the word 
pinda, which literally signifies a ball of rice offered at the perfor- 
mance of obsequial rites. Mr. Lowndes is probably right, that 
in early times the right of inheritance was dependent on the 
right to participate in the offering of funeral oblations, a doctrine 
which is part and parcel of the Dayabhaga rules. 

But itis also clear that Vijnaneswara, the author of 
the Mitakshara, who appears to have flourished towards the 
end of the 11th and the beginning of the 12th century 
of the Christian era, some five centuries before Jimuta- 
vahana, abandoned the ancient doctrine, and construed 
sapinda-relationship to arise from community of blood, or to use 





1, (1894) I. L, R. 22 Cal. 389. 
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the quaint language of Hindu writers, “community of particles 
of the same body.” His legal conception in this respect will 
appear clearly from a passage of the Mitakshara,Book I, chapter 
on Marriage, not included in Mr. Colebrooke’s translation. To 
this passage their Lordships will have to refer later on in the 
coursé of this Judgment. í 


Messrs. West and Buhler in their “ Digest of the Hindu 
Law,” whose merit and authority have béen recognised by eminent 
Hindu lawyers, have examined in detail the doctrines -of the 
Mitakshara on this point, and ‘their general conclusion as to 
Vijnaneswara’s legal conception of sapinda-relationship is summed 
up in the following words, that he based it “not on the presenta- 
tion of “funeral oblations but on descent from a common ances- 


“tor, and in the case of females also on marriage with desces- 


“dants from a common ancestor.” Mr. Colebrooke in his 
rendering of the Mitakshara has paraphrased sapinda as a relation ` 
“connected by funeral oblations,” which resulted in virtually 
obliterating one of the main distinctions between the Benares 


‘and the Bengal schools. But it is now recognised that his para- 


phrase was erroneous, and that the true theory of sapinda-rela- 
tionship propounded by Vijnaneswara was based on community 


-of blood. It is on this theory: of Vijnaneswara that the learned 


counsel for the appellants place their chief reliance. The plaintiffs, 
it is urged, are unquestionably related to Laxmanrao by tie of 


‘blood; they are, therefore, his sapindas, and consequently, in the 


absence of nearer kinsmen, entitled to his inheritance. It is to 
be remarked, as has been observed in previous cases before this 
Board; that the Hindu law contains its own principles of ex- 
position, and that questions arising under it cannot be determined 
on abstract reasoning or analogies borrowed from other systems 
of law, but mast depend for their decision on the rules- and 
doctrines enunciated by its own lawgivers and recognised ex- 
po unders. 


The Mitakshara purports to be a commentary on the work 
of Yajnavalkya, who is supposed to have lived about the second 
century of the Christian era, about a thousand years ` before 
Vijnaheswara. In the Mitakshara he is spoken of in terms of 
deep veneration ; and his doctrines, developed by Vijnaneswara 


sea 
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certainly show a marked advance over the legal conceptions of 


his predecessors. So far as Their Lordships have been able to 


ascertain, the bandhus, or distant kinsmen related to the 
deceased through females, make ‘their appearance as heirs first 
_in  Yajnavalkya’s enunciation. Mr. Borrodaile,in the first 
volume of his Reports .of the Bombay Sudder Dewany Adalut 
Decisions, has given a translation of the Index to Mitakshara, 
which furnishes a general] idea of the scheme of this great and 


important work of Hindu law. It consists of two books; ; the 


first called the Acharadhyayu “On Established Rules of Con- 
duct or Ordinances” ; the second the Vyavaharadhyaya “On 
the Laws and Customis of the People.” Both books, however, 
are so inter-related that the rules ofthe one can scarcely be 
construed without reference to the other. 

` It is to be noted that in the Vyavastha Chandrika the Book 
on “Established Rules of Conduct” is cited asthe Achara 
Adhyaya (“Chapter or Book on Established Rules of Conduct”), 
whilst in the decisions of the Indian Courts and recent works on 
Hindu Law, it is referred to under the name of the Acharakanda 
(“Division or Part relating to Established Rules of Conduct”). 


In the third chapter of the Acharakanda Vijnaneswara 


lays down the rules relating to the forbidden degrees of kindred, 
and here he defines his theory of relationship.- A translation of 
this passage is to be found in the “ Digest of Hindu Law,” 1 by 
West and Buhler, and also in the judgment of the Bombay 
High Court in Lallubhai v. Mankuarbai, 2 which came on 


appeal to Her Majesty in Council, and was affirmed by this 
Board.® ; 


That passage runs thus :— 
‘* He should marry a girl who is non-sapinda (with himself), She is called 
‘* his sapinda who has particles of the body (of some ancestor, &c.), in common 
“ (with him), non-sapinda means not his sapinda. Such a one (he should marry) 
‘* Sapinda-relationship arises between two people through their being connected by 
‘* particles of one body. Thus the son stands in sapinda-relationship to his father 
“ because of parti¢les of his father’s body having entered (his). In like (manner 
“ stands the grandson in sapinda-relationship) to his paternal grandfather and the 
t yest, because through his father particles of'his (grandfather’s body have entered 
‘e into (his own). Just so is (the son a sapinda-relation), of his mother, because 
'* particles of his mother’s body have entered (into his): ‘* Likewise the grandson 
‘* stands in sapinda-relationship to his maternal grandfather and the rest through 
nt 
1, Volume I., page 120. "2. (1876) I.L.R., 2 Bom, 388, 
“8. (1880) LR. LA, 212. _ 
46 = | ` 
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“ his mother. So also (is the nephew) a sapinda-relation of his maternal aunts 
“ and -uncles, and the rest, because particles of the same body (the paternal 
‘“ grandfather) have entered into (his and theirs) ; likewise does he stand in 
““ saninda-relationship) with paternal uncles and aunts, and the rest. So also the 
‘* wife and the husband (are sapinda-relations to each other}, because they together 
‘* beget one body (the son). In lke manner brothers’ wives also are sapinda- 
it relations to each other}, because they produce one body (the son), with those 
‘* severally who havo sprung from one body (t.e., because they bring forth sons by 
“ their union with the offspring of one person, and thus their husbands’ father is 
“the common bond which connects them). Therefore one ought to know that 
“© wherever the word sapinda is used, there exists (between the persons to whom it 
““ is applied) a connection with one body, either immediately or by descent.” 


Then after refusing certain objections to his explanation of 
the word sapinda, Vijnaneswara proceeds thus :— 


““In the explanation of the word ‘ asapindam’ (non-sapinda, verse 52), it 
“© has been said that sapinda-relation arises from the circumstance that particles of 
‘one body have entered into (the bodies of the persons thus related) either 
si Wika a Kh or through (transmission by) descent. But inasmuch as (this 
“ definition) would be too wide, since such a relationship exists in the eternal 
“ circlo of births, in some manner or other, between all men, therefore the author 
“ (Yajnavalkya) says :— 
Vorse 58: “ After the fifth ancestor on the mother’s and after the seventh on 
“ the father’s side.”—" On the mother’s side in the mother’s linc, after the fifth, 
“on the fathor’s side in the father’s line, after the seventh (ancestor), the sapinda- 
“ relationship ceases ; these latter two words must be understood ; and therefore 
“ the word sapiuda, which on account of its (etymological) import (connected by 
“ having: in common) particles (of one body) would apply to all men, is restricted 
“in its signification. „Just as the word pankaja (which ctymologically means 
“ «growing in the mud,’ and therefore would apply to all plants growing in the 
“mud, designates the lotus only) and the like; and thus the six descendants; 
“beginning with the son, and one’s self ater as the seventh (in each case); aro 
1“ sopinda-relatiois’.(1) a 


©. The -rendéring of the shige passages by Pandit Rajkumar 
Sarvadhikari though apparently more free is certainly instructive 
and interesting, and deserves quotation as showing what a 
learned Hindu scholar considered was in the mind of Vijnanes- 
wara when defining the word sapinda, 


“Mhe Mitakshara then explains the following words in the next verse of 
“ Yajnavalkya beyond the fifth and seventh degrees on the mother’s side and the 


“ father’s side respectively. 


“Tt has been already explained, thai the relation of sapinda exists by reason 

i of the connection of the parts cf the same body, both directly and indirectly. 
“ But such a relationship is possible everywhere in some way or other . between 
“all men in this wide wide world without a beginning. So the definition would 
“be too wide. It is for this reason that the sage limits it tius,” Beyond the 


“fith, &e. . 
West and Buhler, vol. Is Be 120. 
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“The meaning is ‘on the mother’s side’, ie., in the line of thè mother, after 
‘' the fifth degree: ‘on the father’s side,’ że., in the line of the father, after the 
“' seventh degree, the relation of sapinda ceases. 

“ Although the word sapinda, therefore, may he applied in its etymological 
‘sense almost to all men it is, there can be no doubt, limited in its signification to 
“certain definite individuals; just as the word mud-born is applied only to a lotus. 

‘* Thus the father and the other ascendants are six sapindas y and the son and 


“ the other decendants are six; and the man himself is the seventh. In case of the 


“ division of a line also, the enumeration should be made until the seventh degree, 
“t commencing from whence the direction of the line changes- This rule should be 
‘‘applied in every case.” * Sarvadhikari’s Tagore Law Lectures, p. 608. 


Their Lordship have no manner of doubt that in the passages 


quoted above, Vijnaneswara was laying down rules for the limit- 
ation of sapinda-relationship generally. 

It has been suggested in argument that this limitation is 
with regard to marriage only that it defines the prohibited degrees 
within which a man cannot marry. A similar contention was 
put forward in Lallubhai v. Mankucarbail. The observations on 
this point of the learned Judges, one of whom was the distin- 
guished jurist Mr. Justice West (co-author of the Digest, and 
afterwards Sir Raymond West) appear to Their Lordships as 
extremely apposite to the present case. 

Chief Justice Westropp in thatcaseat p. 426 said as follows: — 


‘t Ib has been contended for the plaintiffs that in the above extracts from the 


. “ Achara Kanda and the Sanskara Mayukha the respective authors were dealing 


“with sapind1 relationship in its ceremonial aspect only, and that, when they 
‘wrote upon sapind. relationship with reference to inheritance they may be regar- 
“ ded as viewing sapinda-relationship in the same light as the author of the Daya 
“ Bhaga and certain other commentators on Hindu Law. But we think that the 
“burden rests upon the plaintifis to show that Vijnaneswara and Nilakantha 
“ regarded sapinda-relationship as resting on a different basis for bhe purpose of 
ii kaka from thaton which, dogmatically perhaps, but most distinctly, the 
‘one has placed it in the Achara Kanda and the other in the Sanskara Mayukha. 
te We do not think that the learned counsel for the plaintiffs have given any good 
“reason for assuming that the authors intended to make any such diferenes, nor 
‘is it likely that they did. 
` The religious and ceremonial law of the Hindus as prevailing amongst castes, 
‘or in particular localities, is generally speaking almost inseparably blended with‘ 
‘“ their law of succession in the same castes or localities, an opposite condition 
t being exceptional.” 
As a matter of fact, as Messrs. West and Buhler point out, 
Vijnaneswara expressly says wherever the word sapinda is used 
“there exists (between the persons to whom it is applicable) a 


“ connection with one body either immediately or by descent.” 





(1876) I. L. R., 2 B. 388. at. p. 426, 
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In Umaid Bahadur v. Udai Chand 1 the learned Judges of 
the Full-Bench (ore of whom was a Hindu Judge of great emin- 
ence express themselves on this point in the following terms :— 


‘Having taken great pains in accurately defining the word sapinda in the 
““ beginning of his work and having said in clear words in the passage in question 
‘‘ that ‘one ought to know that wherever the word sapinda is used there exists 
‘* (between the persons to whom it is applied) a connection with one body either 
‘immediately or by ‘descent,’ it is hardly reasonable to suppose that the author 


<. “used the word in another part of the same work in a:different sense. It is a well 


** understood rule of construction amongst the authors of the Institute of Hindu 
“Law that the same word must.be taken fo have been used in one and the same 
“ sense throughout a work unless the contrary is expressedly indicated.” 

Nor have the learned counsel for the appellants been in a 
position in this case to refer to any authority excepting one, which 
Their Lordships will notice later on, in support of their proposi- 
tion that the limitations of Vijnaneswara on sapinda-relationship 
are confined to marriage, impurity, and exequial rites, and do not - 


relate to inheritance. 


The law of inheritance in the yitakshara translated by Mr. 
Colebrooke, -occurs in Book II., and forms chapter VI, of ‘that 
part of the work. It is entitled “dayavibhaga” or “partition 
of heritage.” It is unnecessary to refer to chapter I. of Mr. 
Colebrooke’s translation or to the earlier sections of chapter II., 


as they deal with subjects which do not come within the purview. . | 


of this judgment. “It is with Ss. V, VI and VII of chapter 
II that Their Lordships are principally concerned. The render- 
ing" of the word sapinda as “relations connected by funeral 
oblations ” runs throughout Mr. Colebrooke’s translation. His 
arrangement of the matter is also different from the original 
where the subject of inheritance appears to be dealt with in a 
consecutive form in chapter VI. l 


Mr. Colebrooke has split it up into two chapters, divided 
into sections. (This circumstance is noticed in the Bombay 
judgment). S. V, chapter II (in Mr. Colebrooke’s Trans- 
lation), deals with the succession of the gotraja, on failure of 


'“ brother’s sons.” Although gotraja is explained by the term 
“ gentiles borrowed from the Roman system, to which no doubt 


the Hindu system bears a remarkable analogy, it would be more: 
convenient to adhere to the definition given in the Mitakshara 


1. (1880) I. L. 6 Cal. p. 119 atp. 126. 
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itself. Omitting the English equivalents introduced into . the 
translation, and retaining the Sanskrit expressions, the paragraplis 
run as follows:— f 

“ 3, On failure of the paternal grandmother, gotraja sapindas, namely, the 
‘ paternal grandfather and the rest, inherit the estate. 

* For bhinnagotra sapindas are indicated by the term bandhu. 

» 4, Here, on failure of the father’s descendants, the heirs are successively the 
‘* paternal grandmother, the paternal grandfather, the uncles and thejr sons, 

‘t 5 Qn failure of the paternal grandfather’s line, the paternal great grand- 
““ mother, the great grandfather, his sons and their issue, inherit. In this manner 
““ must be understood the succession of the samanagetra, sapindas, 

16. If there be none such, the succession devolves on samanodakas, and they 
t must be understood to reach the seven degrees beyond sapindas, or else as far 
“ as the limit of knowledge and name extend. Accordingly, Vrihat Manu says, 
` 1 “The relation of the sapindas ceases with the seventh person, and that of samano, 


‘* ‘dakas extends to the fourteenth degree, or, as some affirm, it reaches as far as 


“ “the memory of birth and name extends. This is signified by gotra.” ” 


Their Lordships have preferred to adopt for the purposes of 
this judgment the translation which was before this Board in 
Lallubhai’s Case. a ; 


It is to be observed that the rule'in paragraph 3 is thus 
stated in the Viramitrodaya Shastri Golap Chunder Sarkar’s 
Tran., page 199. “ On failure of the paternal grandmother, the 
“ paternal grandfather and the other sapindas of the same gotra 
“ are heirs ; since the sapindas (or persons connected through 
“ the pinda or body) of a different gotra are included under the 
“ term bandhu or ‘cognates? ” _ 


The earliest expounders appear sometimes to have used the 
term bandhu to signify a sapinda without any idea of including 
cognates. This is clear from a passage of the Viramitrodaya, 
Ibid, page 142 where, after quoting the rule as to the succession 
of collaterals given by Vishnu who places the bandhus immediate- 
ly after brothers’ sons, it says as follows: —‘‘Here the term bandhu 
“ (kinsman) signifies a sapinda, and the term sakulya “(distant 
“ kinsman) means a sagotra, or one descended from a common 
“ ancestor in the male line (other than a sapinda) ; if by the term 
“ bandhu the cognates of the father were comprised, then there 
“ would be a conflict with the order mentioned by yogiswara, the 
“ Contemplative Saint,” i.e., Yajnavalkya. .Yajnavalkya himself 
employs the expression indiscriminately in various places 
to signify connections and friends. But in chapter II of 
his Dharmasastram, he distinctly introduces bandhus as 
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acquiring ‘a heritable right on failure of the gotraja. The 
passage in Rao Vishwanath Mandlik's translation* page 220 
is as follows :—“ The wife, daughters, both parents, brothers, and 
“ likewise their sons, gotrajas (gentiles), bandhus (cognates), a 
“pupil and a fellow-student. Of these, on failure of the 
“ preceding, the next following in order is heir to the estate of- 
“one who has departed for heaven leaving no putra (lineal male 
“ descendants).” E P 

< Learned counsel for the respondents urges that this 
inclusion of bandhus ‘or ‘cognates forms a marked extension of 
the right of inheritance to people who until then were not 
regarded as heirs, and he contends that it is hardly likely this 
remarkable change should have been made without any 
limitation, considering that the sapinda-relationship was subject 
to a limit. 


To determine how far this contention is well-founded, it is 


: necessary to examine a little more closely the doctrines of the 


Mitakshara relating to the succession of collaterals. 
Vijnaneswara in reality seems to have shaped the rules which 
govern this branch of the law of inheritance in force in the 
Benares school. In paragraph 3, section V (Colebrooke’s 
Translation) in describing the gotraja-sapinda or consanguinous 
relations sprung from the same stock, he emphasises the fact of 
their being members of the same family by the specific statement 
that the sapindas belonging to a different family (gotra)—the 
bhinna-gotra—are included under the designation of bandhus, 
This is clearly borne out by the pasasge of the Viramitrodaya 


" already referred to. Henceforth the word bandhu, therefore, 


has; in the system of the Mitakshara, a distinctive and technical 
meaning, in other words it signifies the bhinnagotra-sapindas. 


-In paragraph 5 for the word gotraja-sapinda is substituted 
the more definite term of samana-gotra sapinda. With regard 
to this M .ssrs. West and Buhler observe that “The substitution 
“of samtia-gotra for gotraja, as well asthe employment of 
“bhinna- sotra to designate the opposite of the term, both show - 
“that Vijnaneswara took gotraja in the sense of belonging to 
“the same family.” Commenting on the passage relating to 
the succession of the gotraja sapinda, the. Viramitrodaya, - 
which is regarded as one of the most important commentaries 
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on the Mitakshara, says “similarly to the seventh (degree) the 
“sapindas of the same gotra take the estate of a person | without 
“ male issue See p. 199.” 


This limitation of the seventh degree appears in Yajna- 
valkya’s Institutes, chap. I., paras. 52, 53, in these words :— 
“A man should marry a girl . . . . whois nota sapinda 
“ofhim . .. . who is descended from one whose gotra 
“and pravara are different from him; and who is removed five 
“degrees on the mother’s and seven on the father’s side.” 1 
The comment of Vijnaneswara on this text of Yajnavalkya 
has already been given in extenso ina previous part of this 
judgment, but the following lines may be quoted against with 
advantage :—“ On the mother’s side, in the mother’s line 
“after the fifth; on the father’s side, in the father’s line, after 
“ the seventh (ancestor) the sapinda-relationship ceases.” 2 


The translation by Golap Chunder Shastri of the passage, 
in which these words occur, is important, as he is the authority 
on whose expositions the appellants chiefly rely. It runs 
thus : 

“While explaining the term non-sapinda, the sapinda relationship is 
stated to be directly or mediately through connection with one body, but that 

“ rolationship of all persons may, in one way or other, be traced with all other 


persons in this world of oternal transmigrations of the soul with its minute body, 
' and so it would include patson that aro not intended to be included ; hence it 


a 


‘js ordained : = 
“and is beyond the fifth and seventh from the mother ‘gaa from the, father 


i(respectively). 2 et 
“The purport is that sapindia, relationship ` "ceases ; beyoud the fifth “from the 


oh mother, i.e, in tho mother’s line and beyond the seventh from ans tather; ie A i 
‘in the father’s line” Hindu Law, p. 54. > ee ts 

It is quite clear, therefore, that the limitation ‘of the seventh 
degree with regard to the samanagotra sapindas given by Mitra 
‘Misra in the Virumitrodaya is taken from the rule enunciatéd 
by Vijnanesw ara on Yajnavalkya i in the Acharakanda i in | respect 
of the cessation of sapinda relationship. l z 

Now, a bhinnagotra sapinda isa bandhu. according to 
Vijnaneswara, The classification contained in section | VI, 
chapter II: (Colebrooke’s Translation) shows clearly who the 
bandhus are whom Vij jnaneswara treats as bhinnagotra sapindas 





1, Rao Vishwanath Mandlik’s transl., p. 167. 
9. West aud Bùhler, p. 119 ; Mayne’s Hindu Law (7th ed.) p. 691, para. 516. 
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entitled to succession on failure of the gotraja. The passage as 


translated by Mr. Colebrooke runs thus :— : 

“1. On failure of gentiles, the cognates are’ heirs. Cognates are ‘of three 
“ kinds; related tothe person himself, to his father, or to his mother: as is declared 
“ by the following text, ‘The sons of his own father’s sister, the sons of his own 
“ mother’s sister, and the sons of his own maternal uncle, must be considered 
** as his own cognate kindred. The sons of his father’s paternal aunt, the sons 
‘* of his father’s maternal aunt, and the sons of his father’s maternal uncle, must 
“ be deemed his father’s cognate kindred. The sons of his mother’s paternal 
“ aunt, the sons of his mother’s maternal aunt, and the sons of his mother’s 
‘* ‘maternal uncles, must be reckoned his mother’s cognate kindred.” 

‘* 9, Here, by reason of near affinity, the cognate kindred of the deceased 
“ himself, are his successors in the first instance, on failureof them, his father’s 
“ cognate kindred, or if there be none his mother’s cognate kindred. This must 
““ be understood to be the order of succession here intended.” 


Here Mr. Colebrooke renders the word gotraja into gentiles, 
and bandhus into cognates. He also- paraphrases the threé 


` classes under which Vijnaneswara groups the technical bandhus, 


viz., the atma bandhus, the pitri bandhus and the matri bandhus 
as “cognates related to the person himself, to his father, or to 
“his mother.” , 

Their Lordships have little doubt reading these passages by 
the light of the comments in the Viramitrodaya (P. 200) that 
Vijnaneswara was using the term bandhu in a restricted and 
technical sense, as implying a relation. belonging to a different 
family but united by sapinda-relationship. In fact he expressly 
says so (paragraph 3, section V., chap. II). i 

It is not disputed that the plaintiffs do not come within the 
three categories mentioned above. But it is urged on the 


‘authority of Gridharilal Roy v. The Government of Bengal } that 


the enumeration is not exhaustive but merely illustrative. 

, Inthat case the question for decision was whether a 
maternal uncle not being specifically included in the enumeration 
of bandhus in the Mitakshara was excluded from succession. 
Answering that proposition in the negative, ‘and Holding that 
although not expressly mentioned he was entitled to succeed as 
a bandhu this Board observed that the text did not purport to 
be an exhaustive enumeration of all bandhus “who are capable 
of inheriting, nor was it cited as such for that purpose by the 
author; and that it was used simply as a proof or illustration of 
his proposition that there are three kinds or classes of bandhus. 


1, (1868) 12 M.I. A. 448. 
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These remarks hardly warrant the contention, which is attempted _ 


to be based on them, that the classes specified by Vijnaneswara 
can be added to. . 

In the present case, however, it does not seem necessary to 
Their Lordships to enter upon the determination of the question 
whether the classes can be extended, for the point at issue can be 
decided on other grounds. 

The limitation of five degrees clearly applies, and can only 
apply, to the bhinnagotra sapindas. But it is contended that 
this limitation is confined to prohibition in respect of marriage. 
As has already been observed, a part of the limitation appears 
to have been applied tothe succession of samanagotra sapindas ; 
Their Lordships are unable to see on what principle can it be 
said that the other part relative to kinsmen, who are equally 
sapindas but belong toa different gotra or gens, must be restricted 
to matrimonial affinity. 

Considerable reliance has been placed on the statement of 
the law by Shastri Golap Chundar Sarkar in his work on Hindu 
Law. Great respect is due to the opinions of that learned 
lawyer. But it seems to Their Lordships that their weight is 
considerably discounted by his desire, in order to prevent the 
deceased’s property becoming so to speak derelict and thus 
escheating to the Crown, to bring in the caste-people of the 
deceased also as bandhws, and that somewhat uncertain note of 


his conclusion Viramitrodaya, Page 157, where he says :— 
“Whe conclusion, therefore, which appears to legitimately follow from the 
“ foregoing consideration, is, that the word bandhu in the Mitakshara means and 


“includes either all cognate relations without any restriction, or at any rate, all’ 


“ cognates within seven degrees on both the father’s as well as on the mother’s 
66 side.” . 


Again, his attempt to widen the signification of the word | 


sapinda by employing the English equivalent of relation does 
not seem to be supported by the definition of sapinda-relation- 
ship in the Mitakshara itself. 
Reference has also been made to certain passages in Rao 
Vishwanath Mandlik’s valuable work, in which he “says that the 
sapinda-relationship for inheritance is not always the same as 
for marriage or impurity (arising from birth or death). That 
may or may not be; but in one part of his work to which the 
Judicial Commissioner has refe rred in his Judgment, the learned 
47 š 
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translator of Yajnavalkya distinctly says that sepinda connec- 
tion in general is ‘“‘co-extensive with that for marriage purposes.” 
Nor in this connection their Lordships think, can the following 
passage in the Viramitrodaya be overlooked. 
“and the text, ‘The sapinda relationship, however, ceases in the seventh 
“ ‘generation ’—is to be explained consistently with the text of Yajnavalkya, namely 
* (after the fifth and the seventh from the mother and the father (respectively) to 
“ mean that ib remainsin the seventh but ceases in the eighth generation. Hence, 
“asin the case of the unmarried females, the sapinda relationship extending 
“ over three generations, as is declared in the chapter on impurity (occasioned by 
“ death, &c.) is considered to be with reference to that alone; so it is to be 
“ deemed that this sapinda relationship (extending to the fourth degree) is relative 
“ to succession alone.”* Viramitrodaya, page 157. ` 
In the absence of any authoritative text Their Lordships do 
not see their way merely on abstract reasoning to displace a 
view of the law which has received the recognition of the Courts 
in India, and which the District Judge, an officer of great experi- 
ence and learning, says is accepted by “public opinion.” As 
has already been observed, the right of inheritance is founded 
on sapinda-relationship, which, under the Mitakshara, means 
consanguinity, in a distinct legal sense clearly explained by the 
author. This bond comes to an end with the fifth degree when 
the descent is through a female. It seems difficult to conceive that 
the right to inherit should continue after the relationship on which 
it is founded, and which gives it birth, has come to an end. 
In the case of Umaid Bahadur v. Udai Chand! one of the 
tests employed for determining whether the defendant in that 
case was a sapinda of the propositus was the mutuality 


_ of sapinda-relationship. - The doctrine of mutuality is based 


on the rule enunciated by Manu, and is fully explained by 
Rajkumar Sarvadhikari in his lectures at page 690. Another 
well-known Hindoo writer of the present day speaks thus of the 


` above rule :— 


- Tt is to be observed here that the wealth of a sapinda is taken by his nearest 
“sapinda, according to the well-known text of Manu. From that text it follows 
“that the relation of sapindaship must be mutual. Among agnates the relation 
“of sapindaship is always mutual; but among cognates it is not so in a few cases. 
‘In order to determine whether any persons are heritable cognates of the propo- 
‘situs ‘it is necessary to see whether they are related as sapindas to each other,” 
“Umaid Bahadur v. Udar Chand. (1) Unless sapindaship is mutual, one cannot be 
“the heir of the other.” t 





“4. (1980) I. L. 6, Cal. 119. - 
t Commentary on Hindu Law by J, N. Bhattacharya, Page 459. 
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In Babu Lul v.Nankuram1 the rule of the Mitekshara 
enunciated in the Acharakanda telative to sapinda-relationship 
in respect of marriage is assumed as applicable to inheritance. 
In fact the judgment proceeds on that basis; and the order of 
sapinda-relationship with its limitations in Rajkumar Sarva- 
dhikari’s Tagore Law Lectures is adopted as representing a 
correct exposition of the Mizakshara law. The doctrine of mutu- 
ality is also explained in clear terms:— 


i Again, a sapinda of the propositus to be capable of inheriting must satisfy 
“ a further condition, namely, that he must be so related to the propositus, that 
'* the propositus is also a sapinds of him either directly or through the father or 


“the mother. This mutuality of sapinda relationship between the propositus and 
“ his heritable sapindas is assumed as a necessary condition in the.case of Umaid 


“ Bahadur v. Udai Chand, 2 and the authority for this is to be found in the text of 
“ Manu (chapter:IX., 187) cited in the Mitakshara, chapter 11., section IIT, verse 
“8, as interpreted by Balambhatta and Visweswara Bhatta, the two leading 
re commentators on the Mitakshara. The text according to these commentators 
means this, the property of a nor sapinda shall be that of a near sapinda, From 
‘this it is clear that a man in order to bea heritable sapinda of the propositus 
‘* must be so related to him that they are sapindas of each other.” 


These two decisions of the Calcutta High Court have been 
challenged on the ground that they represent Dayabhaga views 
rather than the doctrines of the Mitakshara. To Their Lordships 
the objection seems hypothetical and without any basis excepting 
the criticisms of Golap Chunder Sastri, One of the learned 
Judges who decided Babu Lal’s! case was the distinguished Judge 
and erudite Sanskrit scholar, Mr. Justice Gurudas Banerjee, who 
was not likely to allow his mind to be confused by Dayabhaga 
conceptions in determining a case under the Mitakshara law. 

The general conclusion to which a close examination of the 
authorities leads their Lordships may be briefly stated as follows; 
(a) that the sapinda-relationship, on which the heritable right of 
collaterals is founded, *céases in the case of the bhinna-gotra 
sapinda with the fifth degree from the propositus ; (b) that in 
order to entitle a man succeed to the inheritance of another he 
must be so related to the latter that they are sapindas of each 
other, which is only a paraphrase of Manu’s rule. 

In the present case the plaintiffs are Laxmanrao’s paternal 
grandfather’s son’s son’s daughter’s daughter’s sons. ‘They are 
his bhinnagotra beyond the fifth degree, and, as the District 
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Judge points out, the element of mutoality i is wanting between 
them and Laxmanrao. 

Two considerations were strongly pressed on behalf of the 
appellants to induce their Lordships to extend the application of 
the sapinda-relation in the case of bandhus beyond the fifth 
degree mentioned in the Mitakshara. It- was urged that it is 
hardly likely Vijnaneswara would give a right of inheritance to a 
spiritual preceptor or guru before kinsmen, however remotely 
connected, This argument appears to ignore the peculiar and 
intimate relationship which Their Lordships understand exists in 
the Hindu system between the pupil and the guru who has to 
initiate him ‘into the mysteries of the Vedic laws and rites, and 
under whose roof he has to pass many years of his life. It is 
easy to suppose that in such circumstances the mystical relation- 
ship between a spiritual preceptor and a pupil should be regarded. 
as creating a far closer tie than remote relationship of blood. 

As regards the other consideration which is based on the 
possibility of the Crown becoming a claimant in the presence of 
remote bhinnagotra, Their Lordships need only observe that 
whether such a claim would be justified or even be likely to be 
advanced, it does not seem necessary to express an opinion in 
the present case. 

Here the defendant is in possession of Laxmanrao’s estate 
claiming as heir to his wife, Laxmanrao’s daughter. The plaintiffs’ 
suit is an action in ejectment, and they must, in order to succeed 
strictly prove their title. 

_ It isa matter of satisfaction to Their Lordships that they 
find themselves in complete agreement with the learned Judges 
in the Courts below. The District Judge is himself a Hindoo, 
versed in Sanskrit, and has examined the authorities in original. 
His decision is entitled to great weight afd consideration. ` 

On the whole Their Lordships are of opinion that this appeal 
should be dismissed, and they will Bumbly advise His Majesty 
accordingly. 

The appellants must pay the costs of this appeal. 

` Solicitor for appellants :—E. Dalgado. 
Solicitor for respondents :—T. L. Wilson and Co. 


t 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Oldfield and Mr. Justice Seshaghiri 


Aiyar. 
Minakshi and others a ... Plaintiffs*, 
v. : 
Muniandi Panikkar and others ... Respondents. 


Hindu Law—Stridhanam—Succession to—Degraded woman —Competition 
between legitimate son and illegitimate daughter—Rights of illegitimate children 
under the Hindu Law—Law applicable to Dancing girls whether to be applied to 
offspring of prostitutes—Unchastity— Whether severs ties of biood. 

Unchastity of a Hindu woman does not sever her relationship with her kindred 
and the Stridhanam property of a degraded woman devolves according to the 
ordinary rules of Hindu Law. 

Ina competition between the legitimate son and an illegitimate daughter held 
that the son excluded the daughter in succession to the stridhanam of the mother. 


Illegitimate children have no rights of inheritance under the Hindu Law 
especially in the Mitakshara system unless the texts specially provide for 
them as in the case of the illegitimate sons of Sudras. 


Unchastity of a married woman will not bring her within the class of dancing 
girls so as to enable her to exercise the rights which by custom and precedent have 


been allowed to them. 
The word ‘daughter’ in the Chapter on succession should be understood in its 


primary sense of legitimate daughter. 
Second appeal from the decree of the District Court of 


Madura in A. S. No. 323 of 1911 preferred against the decree of 
the Court of the Principal District Munsif of, Madura in O. S, 
No. 146 of 1910. 

One Mukkayee, a Sudra woman had a son, the defendant 
in the case by her marriage. After her husband’s death she 
was living with another and had by him one daughter 
“and sons. She died leaving some properties and the daughter 
born to her after the death of her husband sued the son born 
during wedlock for recovering possession of the properties left 
by her as being a preferable heir to the estate left by Mukkayee, 

Both the lower Courts dismissed the plaintiff's suit holding 
that the legitimate son was the preferable heir and not the illegi- 
timate daughter. The plaintiff appealed to the High Court. 

P.S. Narayanaswami Aiyar for C.V. Anantakrishna Aiyar 
for the Appellant. i 

P. R. Ganapathi Aiyar for K. N. Aiya for the Respondent 

P. S. Narayanasami Aiyar: contended. 

* S, A. No. 427 of 1918. 26th August 1914. 
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Mukkayee, whose inheritance is to be traced in this case is a 
prostitute and not a concubine. A concubine should not have 
been married before. In the case of illegitimate sons, who 
inherit to their father’s estate, fhey should be born of a ‘concu- 
bine, that is, a maiden kept by their father. Annayyan v. Chinnan 1 
Narumayya Chetti v. Thiruvengadathan’ Chetti 2, Harilal, 
Singha v. Rupmanjari Burmoni 3. If sheis not a concubine, she 


‘must be a prostitute. Prostitutes and dancing girls: are pial 


by the same rules of succession. 

Gains of prostitution have been held to be Stridhan Tripura- 
charan Banerji v. Harimati Dasi 4. ; 

In the case of. stridhan, daughters are heirs. Their illegi- 
timacy is not a disqualification.. The illegitimate son of a Sudra 
takes the property of his father. Illegitimate brothers have been 
held to be heirs of each other, Myna Bai v. Uttaram 5, Ifan 
illegitimate son can succeed to his father, the daughters ‘being 
preferred in the case of stridhan to sons an illegitimate daughter 
should succeed to her mother’s stridhan in preference to sons. 
Degradation does not sever kinship. A degraded heir of a higher 
degree ought to be preferred to an undegraded heir of the lower. 
In Hira Lal Singha v. Tripuracharan Ray 6. it was held that — 
illegitimate daughters should be preferred to the husband’s heirs 


‘of the deceased. In S. A. No. 1446 of 1912, unreported, an 


illegitimate daughter of a prostitute has been - preferred to. the 

illegitimate son. The following avthorities were also cited:— 
Subbaraya Pillai v. Ramasami 1, Trevelyans Hindu Law, 

p. 445, Jolly’s Narada P. 96, Banerjea on Marriage and Stridha- 

ham pp. 77, 411. 

` “There is no contest in this: ‘case between the eee and 


E undegraded heirs of a fallen woman, because the illegitimate 


daughter was married even þefore Mukkayee’s death. 

P. R.-Ganapathi Aiyar for the Respondent, contended as 
follows. 

It cannot be said that the Hindu Law rules of succession 
do not apply to a woman leading an improper life. As regards 
males it has been held that mere laxity from orthodox rules does 





4 oe = 
1. (1909) I. L. R. 38 M. 366. 2. (1918) 24 M.L. J. 288.- 
3. (1912) 15 I. C. 187. 4. (1911) I. L. R. 88 C. 498. 
5, (esi 2 M. H. C. R. 171. 6. (1918) I. Le R. 400.650. 


7. (1899) I. L. R. 28 M, 171 at 178. 
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not make him a non- -Hindu, so as to make Hindu Law rules of 
succession inapplicable. Bhagwan Koer v. J.C. Bose 1, Union like 
this does not lead to expulsion from caste. 

The Calcutta High Court has held that a Hindu though 
degraded is still a Hindu governed by Hindu Law rules of suc- 
cession. Narendra Nath Bairagi v. Dinanath Das 8, Sarnamoyee 
Bewah v. Secretary of State for Indiat. The case of dancing girls 
stands on a different footing. They are governed’ by custom. 
Muthukannu v. Paramasami®, Venku v. Mahalinga ®& The 
property of which inheritance is to be traced in this case is 
Stridhan. Under the Mitakshara Law an illegitimate daughter is 
‘not an heir to Stridhan Vide, Mitakshara Ch. II, S. II, cl. 
8, 9, 19. It states who will be the heirs to Stridhan, if a woman 
dies without issue, viz., those that are enumerated. It cannot be 
said that an illegitimate daughter coines within the term daughter 
in the enumeration. Compare the order of succession to males in 
the Mitakshara where the claims of illegitimate sons are considered 


not under the head of issue but separately. Mitakshara, Ch. I, ` 


S. 12. When a term is used, it is to be understood in its primary 
sense. “Issue” should ‘only be understood as connoting 
Tegitimate issue. The question has been discussed with reference 
to Stridhan in Bhimacharya v. Ramacharya’. In Jagannath 
Raghunath v. Narayan® ,a case of Stridhan, husband was 
preferred to an illegitimate son; 

The text of Narada only refers to Kanina sons who are now 
obsolete. It has been’ held that all sons except Aurasa and 
Dattaka are obsolete. Thakur Jibnath Singh v. Court of 
Wards 9 

The Court delivered the following ` 

Judgments :—Oldfield J. I have had the advantage of reading 

- the judgment which my learned brother is about to deliver, and 

concur in it. I shall therefore merely state shortly the negative 
_ reasons, for which I think that the appellant’ s legal argument 
must be rejected. 





1. (1908) I. L. R. 810. 33 (P. C.) ‘ ~ & (1912) 28 M.L.J. 498. 

8. (1909) I. L. R. 36 C. 824. 4. (1897) I. L.R 250. 254 at 288. 
b. (1889) I. L. R. 12 M. 214 at pp. 217,218. 6. (1888) I.L.R. 11 M. 893. 
7. (1909) I. L. R. 38 B 452. 8. (1910) I. L. R. 8i B., 558. 
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The case, it seems to me, must be decided on the broad 
ground that it is for the appellants to show that the illegitimate 
daughter of a woman, who lived in adultery, inherits her 
stridhanam, over which she had full power, in preference to her 
legitimate son: and that they have neither produced any direct 
precedent for such succession nor established any principle 
justifying it. As it is not alleged that direct precedent is 
available, I turn at once to the principles put forward. 

Firstly, the appellants contend for the application of the 
law of succession applicable to dancing girls to the offspring of 
a prostitute, such as they allege the Ist appellant’s mother to 
have been. It is not necessary to decide whether she was one, 
as the appellants contend, with reference to Annayyar v. 
Chinnan! and the fact that her immoral life began after her 
marriage, or was a permanent concubine as the facts suggest. For 
the argument must fail, even as put forward. On ihe assump- 
tion that she was a prostitute, there is no authority in Madras for 
applying to her estate'the law, which has been recognised as 
applicable to dancing girls solely in virtue of the established 
custom of their caste. Vide Venku v. Mahalinga 2 and Muthu. 
kannu v. Paramasamis , And I observe here, as in connection with 
the appellant’s other contentions, that there is no reason for a 
liberal construction, the effect of which would be to disappoint 
expectations founded on legitimacy. It was then contended 
that references to daughters in the Mitakshara should be read as 
including all daughters, both legitimate and illegitimate, and that 
all alike should be preferred to the legitimate son, as’ heirs to 
their mother. But, firstly, that is not the primary sense of those 
references and is unauthorised by the rules of interpretation 
recognised by both English and Hindu Law. Vide Bhimacharya 
v. Ramacharya 4. And next it has not been shown how such a 
substitution can be carried out or logically limited. Should it, 
for instance, be extended to the law relating to the daughter’s 
right to inherit from the father in spite of the absence of any 
special provision in her favor, such as is available in the case of 
illegitimate sons ? i 

Next, there is the argument based on the alleged severance 
of the ist appellant’s mother from her legitimate family owing 


1. (1907) I. L. R. 83 M. 366. " 2. (1888)I. ©. R. 11M. 833. 
8. (1889) I. L. R. 12 M. 914. 4, (1909) I. L. R. 88 B, 459, 
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to her unchastity and consequent degradation. It is based first 
on an opinion of the Pandits in Tara Munne Dosse v. Motee 
Burnance and another 1, that the heirs of an unchaste and 
outcaste woman aré her davghters: born (as the report in the 
next case cited shews) in‘ prostitution, who lived , with her as 
prostitutes; not the sons of her daughter who had married 
and lived’ respectably. The principle of severance is statedly 
relied on and no doubt justified the decision against the legiti- 
mate family, but it may, be pointed out that it involved nothing 


affirmative in favour of the. prostitute daughters, defendants - 


and that it was not necessary that it should do so, when the 
disqualification of their opponents was sufficient for the decision 
of the case. Mayna Bai v. Uitaram 2 dealt with competition 
between illegitimate children only, but contains an obiter dictum 
that in Madras it has never been..doubted that the children of the 
prostitutes succeed to the property of their mother.” The law, 
` however, as it now stands. in this Presidency must be taken to 
have been stated finally in the much more-recent case of 
Subbaya Pillai v. Ramasami Pillai 8. It no doubt does 
not appear that there was competition there between 


legitimate and illegitimate issue, for the report affords no 


description of the defendants. But the decision is against any 
severance of the degraded wife from her undegraded relatives 
and includes an expression of dissent from Siva Sengu v, Minal 4 
in which Taramonee's case 1 was reliedon. The actual decision 
in Narumayya Chetti v. Thiruvengadathan Chetti 5 is in accor- 
dance with this view, there being nothing in its reference to the 
rights of illegitimate children inconsistent with their postpone- 
ment to all legitimate heirs. 


Lastly evidence has been placed on the observation in 
Subbaraya Pillai v. Ramasami Pillai 8 that in applying so much 
of the Hindu Law as can without incongruity be applied either with 


reference to those connected with the degraded person after his — 


degradation or in their absence, to those ‘remaining undegraded, 
the Courts would, at all eventsbe administering those rules as 
rules of equity and good conscience, which are the guides in 








1. VII Sud. Diw. Ad. 878. ` 2. (1864) 2M. H. C. R. 196. 
3. (1899) I. I. R. 28 M 171. 4. (1888) I. L. R. 12 M. 277. - 
a 5. (1912) 24 M. L. J. 223. 
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cases not otherwise provided for.” This seems to have been entirely: 
obiter.- For, as stated, it does not appear that any party to the 
case was connected with the degraded person after her degtada- 
tion. And I therefore feel at liberty to express my respectful 
dissent from it. For, firstly in the absence of any but an expressly 
limited recognition of the rights of illegitimate children in Hindu 
Law, it is not, I conceive possible to apply its rules generally 
in their interest without incongruity; and next I cannot under- 
stand how the Court would be following any rule of equity or 


` good conscience in doing so or would be promoting any other 


result than the mitigation of the disabilities, which at present in 
some degree at least deter people from the formation of illicit 
relations. 

The appeal is dimissed with costs. 

Seshaghiri Aiyar J:—The suit relates to the property of one 
Mukkayi. First plaintiff is her daughter, by 2nd plaintiff; 2nd 
pldintiff is her paramour. 1st defendant is her son by her 
deceased husband Vairava Panikkhan. A feeble attempt was 
made to contest the finding that she was‘not the married wife of 
the 2nd plaintiff. It was argued that the Courts below have not 


‘given sufficient weight to the presumption arising from continu- 


ous cohabitation for a longtime. This contention is untenable. 
The Courts have come to a distinct finding upon the evidence 
onrecord. The finding that Mukkayi was only a concubine of 
the 2nd plaintiff and that Ist plaintiff was her illegitimate 
daughter is correct. 

It has not been disputed that the property in question . 
represents the savings of Mukkayi after she began to live with the 
2nd plaintiff. The point for decision is whether lst plaintiff, the 
illegitimate daughter or 1st defendant, or the legitimate son, 
should succeed to this property. Mr. P. R. Ganapathi Aiyar, 
who argued the case for the legitimate son very ably contended 
that the ancient lawgivers did not contemplate rights of succes- 
sion or inheritance in favor of illegitimate children excepting in a 
special instance to which I shall refer subsequently. I agree 
with him. It is true that in Brihat Parasara, chapter V, the 


sage says: “The son, begotten by one of equal caste (the illegi- 


timate son) is. the offerer of Pinda of his mother and is (in every - 
respect) a son to her; but he is nothing to the begetter, as he is 
born of lust.” 
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“The son by a slave of a Sudra is fulfiller of desire and 
offers the Pinda. Twelve sons are mentioned by the Rishis. 
They are offerers of the Pinda, one after another in the order 
mentioned.” From this Mr. Ghose draws the inference “that 
according to the rule of Brihat Parasara, chapter V, illegitimate 
as well as legitimate children inherit the estate of a 
woman, and ifit is stridhana there is no reason to suppose 
that the ordinary rules of Hindu Law will not apply.” (J.C. 
Ghose’s “Principles of Hindu Law”, p. 343). I do not think that 
this conclusion follows from the citation. It is well established 
that under the Mitakshara system of inheritance the offering of 
spiritual benefits is no index to rights of property or to preference. 
It is different under the Dayabagha. This may account for 
some of the decisions passed by the Calcutta High Court to 
which I shall refer later on. I am therefore of opinion that this 
text of Brihat Parasara is not indicative of the sage’s view that 
illegitimate children inherit the property of their mother. The 
learned vakil for the appellant drew our attention to a text from 
Narada Smriti in whicha Kanina’s son was mentioned as entitled 
‘to succession. The passage in question enumerates the twelve 
-classes of sons to which reference is made by every smriti writer. 
After the dictum of the Privy Council in Thakoor Jhebnath Singh 
v. The Court of Wards 1, which says that these texts are no longer 
-regarded as binding authorities except in the case of adopted 
sons, it would be fruitless to discuss the matter further. I 
entirely agree with what Mr. Ghose says in his book on the 
subject.” It appears that at the time of the Rig Veda, probably 
.even before that (twelve kinds) of sons were recognised, but the 
Rig Veda says that they “cannot be accepted.” “Itis at least fully 
three thousand years when all theseanamolous sons were prohibited 
and the extreme purity of Hindu family life established.” The 
one apparent exception to this position is the rule regulating the 
rights of illegitimate children among Sudras. This deviation 
from the ordinary rule is traceable more to the theory of marriage 
among Sudras entertained by the Rishis than to a desire to 
introduce a special law regarding illegitimate children. Accord- 
ing to Manu it was permissible for the twice born classes 
to take Sudra wives. The “ Nishada” as the offspring of this 
‘union was called, had certain rights of inheritance. Brihaspathi’s 


1 (1875) 21.A. 163 at 165, 
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text says that such children. were only entitled to ‘main- 
tenance. Finally at the time of most of the Smrithis now 
recognised as. giving the law, they were not recognised as | 
possessing any legal status.. But in the case of Sudras, an 
exception was made. J am of opinion that this treatment was.due 
to the idea that marriage among them was not so strictly formal 
and ceremonial as in the. case of the higher classes. “Continuous 
concubinage was regarded as equivalent to marriage although 
the children of this, irregular union did not rank equally with 
those with whose mother there was a formal. marriage. The use 
of the term Dasiputra even in the case of Sudras is explicable on 
the ground that it isa relic of the ‘days. when the twice-born 
classes were allowed to take to them Sudra women as wives. 
This I conceive, is the origin of the rule regarding the shares of 


‘illegitimate children among. Sudras. It is open to question 


whether, having regard to the advancement of the class known as 


- Sudras the law which owes its conception to these ideas should 


still be allowed .to prevail. The point has never been’ raised , 
whether they are not obsolete and the texts have been commented 
upon by the highest Judicial tribunal as still in force. Whatever - 


may have been the basis of the rule, it cannot apply to the 


present case. I have- referred to this part of the case in some 


' detail in-order to show that illegitimate children of the class to. 
_ which Ist plaintiff belongs are not within the pale of Hindu Law. 


“The main contentions of the appellant were two-fold: (a) 
That the Hindu Law did not ceaseto govern Mukkayi’s property 
notwithstanding ‘her unchastity and (b) that the special rules 


‘relating to the devolution of stridkanam applied to the property 


in dispute, and consequently the daughter ought to be per- 
formed to the son. The first ground is not contested by 
Mr. Ganapathi Aiyar. He argued that the unchastity of Mukkayi 
did not sever her relation with her legitimate child. He relied 


‘upon the analogy of the case in Bagwan Koer v. J.C. Bosel where _ 


the Judicial Committee of the Privy Council held in the tase 
of a Sikh that strict conformity to rules of orthodoxy regarding 
diet and the ceremonials also is not a pre-requisite for a person 
being regarded a Hindu. The same principle has been enunciated 
regarding Brahmos; (Vide Kusum Kumari Roy. v. Satya 
Ranjan Das? ). Apart from analogy we have a recent pronounce- 


3, (1901) I. L. R. 81 0.11. . 2. (1908) I. L. R. 80 0. 999. 
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ment of the Calcutta High- Court in ' Hiralal Singh v. Tripura 
Charan Roy! that a woman who adopts the life of a prostitute 
does not sever.the tie which’ connects her with her kindred by 


`. blood. See also Swarna Moyee Bewa v. Secretary of State 


for India in Council 2 and Narumayya Cheiti v. Thiruvengada- 
than Chetty 3. ‘This is the natural result ‘of the earlier cases in 
this Presidency which have. laid .down that a fallen mother is 
entitled to inherit her son’s property. (See Kojiyadu v. 
Lakshmi +, Angammal v. Venkata Reddi ë and Vedammal v, 
V idaniyága Moodelliar 6. It must ‘therefore be takén as 
established that Mukkayee’ s property will.devolve according to 
the rules of, Hindu Law.. : Ji. 

The second proposition that the lst plaintifi being, the 
daughter should be preferred to the 1st defendant the son, cannot 
be supported. In the Mitakshara, Chap. I, sections I and II 
dealing with inheritance, the words, son, grandson, and great 


<= grandson are used in their natural sense. In section XI of the 


same chapter, Placitum 2, the definition of “a legitimate son is 
‘given. Then comes the special S. 12 dealing with the rights of 
‘illegitimate sons of Sudras. Placitum 2 speaks.of the sons by 
the wedded wife and of the son ofa ‘female slave. ‘It is'thus clear 
that the author everywhere uses the’ term son in its natural and 


. ordinary sense of legitimate son. The word daughters must be 


similarly understood. It is in chapter II, S,11 ape Vignaneswara 
treats of the separate property of'a woman.” In this section, 
the words son and daughter must: have the same meaning as 
they have in the earlier sections. That would be’ the rule 
of interpretation according to English Law (see per Lord Den- 


‘man in the Queen v. The poor Law Commissioners for 


England and Wales in the matter of Holborn Union | and In re 
Kriskull: Brewery Company Limited and Reduced 8. There is 
no difference in this respect between the English Law and the 
Hindu Law. The rule of interpretation is thus stated i in adhi- 
kafana Kaumudi para.50 (Mimamsa rules of Interpretation p. 276) 
“Multiplicity of sense to the same word must not be attributed. 3 
(aa AAEE) if the words son and daughter are used in 
(1918) I: L. R, 40 C. 650. _ 2. (1897) I. L. R. 250. 254. 

(1912) 24 M, L, J. 228. 4. (1882) I, L, R. 5 M. 149. 

(1902) I. L. R. 26 M. 509. er 


(1907) 18.M. D. J. 70; s. o. I. L. R. 81 M: 100. 
(1888) 6 A. and E. 68 8, (1877) 5 Ch. D, B35, 





sogner 


Minakshi 


v. 
* Muniandr 
‘Panikkar. 





Seshagiri 


Aiyar J. 


Minakshi 


v. 
Muniandr 
Panikkar. 
Seshagiri 

Aiyar J. 


362 THE MADRAS LAW JOURNAL REPORTS. [VoL. XXVII 


chapter II,s. XI, placita 8,9 and19 in their ordinary and 
natural sense, it is clear that there is no foundation for 
the suggestion that an illegitimate daughter is within those 
rules. illegitimate children have no place in Hindu Law at 
least under the Mitakshara system except in the special case 
already referred to. : 

Another contention of the appellant was that a prostitute 
isa dancing girl as that term is understood in Southern India 
and that as daughters among thisclass inherit their mother’s 
property, lst plaintiff is entitled to the same rights. It has-been 
laid down in a series of decisions by the late Justice Sir T. Muthu- 
sami Aiyar that rights of inheritance.among those women are not 
governed by the precepts of the sages but by the custom which 
has grown among them. See Venku v. Mahalinga* and Muthu- 
kannu v. Paramasami 2, 


It has been held in a recent case Guddati Reddi Obala v. 
Ganapathi Kondana 3 thata married woman taking to bad 
ways does not become a dancing girl. I do not desire it to be 
understood that Jamin agreement with all the observations of 
one of the learned Judges who took part in that decision. 
There is.a fundamental difference between rulings which lead 
to the encouragement of prostitution and those which tend to 
preserve civil rights to those who are the unfortunate offspring 
of immoral sexual connection. A custom is not immoral because 
it regulates rights of property among dancing girls, I need not 
pursue this topic any further. Iam in agreement with _ the 
view taken in that case that the ‘unchastity of a married woman 


“will not bring’ her within the class of dancing girls so as to’ 


enable her to exercise all the rights which by custom and prece- 


‘dent have been allowed to them. This contention also fails. 


A further argument was based upon an obiter dictum in 


. Subbraya Pillai v. Ramaswami Pillai * which says: “ No doubt 


in Sivasangu v. Minal 5, Narasanna v. GanguS and in the goods 
of Kaminee Money Bewah 7 which is more to the point it was 
said that prostitution severed the legal relation. | But we 
are unable to agree in this statement, though we think 


1. (1888) I. L. R. 11 M. 898. 2 (1889) IL D. R. 12 M. 214. 
8. (1912) 28 M. L. J. 493. 4. (1899) I. L. R. 28 M. 171 at 177. 
6. (1889) 1. L. R. 12 M. 277. - 6. (1889) I. L. R. 18 M. 188. 


7, (1894) I. L. R. 21 O. 697, 


PART XIL] THE MADRAS LAW JOURNAL REPORTS. 363 


that the decision- itself, that when -there is a competition 
between a degraded person and an undegraded person to 
the property ofa degraded person, the degraded person has 
the preferential right, may be supported ‘on equitable principles, 


referred to above.” As regards the proposition that on equitable. 


principles, the illegitimate. offspring should be preferred to the 
legitimate, I must with great deference differ from the conclusion. 
I do not see that any consideration of equity can arise in favour 
of the illegitimate offspring as against the legitimate. If one were 
entitled to resort to other systems of Jurisprudence regarding 
the-rights of bastards, it would be clear that they have no legal 
claim upon the estate of their parents. The Hindu Law contains 
no exception to this principle: and I fail to see how. a right which 
is discountenanced by every civilized community can be regarded 
as being in consonance with Equity, Justice and Good conscience. 

I have come to the conclusion that the claims of the appel- 
lant to be preferred to the Ist Respondent is not sustainable on 
any of the grounds stated by her vakil. I shall now, very briefly 
refer to the cases, cited before us.- In many of those cases 
there was no argument whether illegitimate children are heirs 
under the Hindu Law. This is notably so with regard 
to S. A. No. 181 of 1911 to which I was a party. There 
the conflict was between two illegitimate children —a son and a 
daughter and we held that the daughter was to be preferred as the 
dispute related to Stridhanam property: The question whether 
illegitimate children can come in to intercept the escheat to the 
Crown is a point of some difficulty which it is not necessary to go 
into at present. 


The earliest case to which our attention has been drawn is 
that reported in Tara Munnee Dossee v. Motee Buneanee and 
another 1, In that case the opinion of the Pandits was 
that prostitution severed the tie of kinship; acting upon this 
Vyavasta, the Sudder Court held that the daughters who were 
born after the mother’s fallen state and “who lived with the out- 
caste mother and had all things in common with her” should be 
preferred to the legitimate daughter. This opinion of the 
Pandits is no longer law and a decision based upon such an 
opinion cannot be regarded as an authority. In the, case reported 

‘ 1. 7 Sud. Diw. Ad- Rep. 273. 
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in Myna Bai v. Uttaram 1, there was no competition between 
legitimate and illegitimate children. Both the contending parties 
were illegitimate. The learned Judgés accepted the dictum 
of the pandits in Taramanee’s case 2, as good law and decided. 
that in the absence of preferential heirs they inherited the 
mother’s property and to one another. This decision does not 
affect the present case. It may, however, be pointed out that the 
opinion of the Judicial Committee in this very case Myna Bai 
v. Uttaram 3, is more qualified regarding - rights of succession 
to the mother’s property than the conclusion of the leatned 
Judges of the High Court. 
- Pillai * expressly laid down that prostitution did not’ sever 


the pre-existing legal 


Subbaraya Pilla v. Ramasami 


relation, and dissenting from the 


dicta contained in the earlier cases decided that a stepson’ 


was. 


entitled’ to succeed. 


In Annayyan v. Chinnan b 


the learned Judges held thit an illegitimate son by a Sudra 
widow whose remarriage is forbidden had no right of 
inheritance. This is a distinct pronouncement in favour of the 
position that Hindu law ‘does not recognise ‘the rights of 
illegitimate offspring to succeed to their parents’ property. Much 
reliance was placed on the recent case in Narumayya Chetti 
v. Tiruvengadathan Chetti® on behalf of the appellnat. . The 
actual decision in that case was that the daughter of the daughter 
of a prostitute born to her in wedlock is to be preferred to the 
sons she begot after she became a prostitute. That opinion is 
in entire accordance with the‘conclusion at which I have arrived 
in this case. The statement that the illegitimate sons are 
entitled to succeed to their mother may be reconcilable on the: 
ground that in the absence of preferential heirs and if the Crown 
does not intervene, they would succeed as blood relations. As 
I said before, the actual decision supports my view. In Bhikya 
v. Babu 7 it was held that in regard to ordinary property the 
divided brother’s son excluded the illegitimate daughter. I fully 
agiee with the opinion of Chandravarkar J. in Jagannath Raghu- 
Nath v. Narayan’ “ that there is no authority whatever in the 
Hindu Law for the proposition, which is contended for by Mr. 


1. 
8. 
5. 
T. 





(1864) 2 M.H.C.R. 198. 

(1861) 8 M.I.A. p. 400 at p. 125. 
(1909) I. D. R. 38 M. 366. 
(1908) I. L., R. 82 B. 528, 


2. Bud. Diw. Ad. Ref. 273. 

4, (1899) I. L. R. 28 M. 171. 

6. (1912) 24 M. L. J. 223. 

6. (1910) I. L, R, 84 B. 558 ab. 595 
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A 


Pradhan that, when the competition is between the husband and 


a son born of the woman by adulterous intercourse, that the son’ 


supersedes the husband as heir to the stridhanam,” A Full 
Bench of the Calcutta.High Court reviewed all the earlier autho- 
rities on the subject in Hiralal Singha v. Tripuracharan Ray! and 
arrived at the conclusion that prostitution did not sever the tie 
of blood previously existing. It is true there are cases in the 
High Court which seem to lay down that illegitimate children 
have rights of inheritance. This view may be traced to the pre- 
vailing theory in Bengal that the offering of oblations has to be 
taken into account in determining heirship, This principle does 
not affect those governed by Mitakshara, and consequently these 
rules are not binding on us. 

Upon a review of the texts bearing on the question and of 
the decisions based on them my conclusion is that illegitimate 
children of a prostitute have no rights of inheritance under the 
Hindu Law as obtains in this Presidency, that the ist Defendant 
is entitled to the property of Mukkayi and that 1st plaintiff's 
claim must fail. 

T would dismiss the second appeal with costs: 


! 
4; ey 


, 4: 


a . PRIVY COUNCIL. ` i 
Present :—Lords Dunedin, Atkinson and Sumner, Sir John 
Edge and Mr. Ameer, Ali. f | 
[On Appeal from the High Court at t Caleta] 


Maharaja Surja Acharjya Bahadur `- Appellant* 
2. . , ; | 
Sarat Chandra Roy Chowdhuri, ~ a Respondent. 


Bengal Land Revenue Sales Act, (XI) of 1859—~Indion Limitation Act of 
_ 1877, Art.” 121—~Proceedings before revenue  officers—Evidence—Thakbust 
proceedings—Evidentiary value of —Practice—Comment—Findings of fact. 
i In a suit by a purchaser ab a Revenue sale held under the provisions of. Act XI 
.of 1859 for recovery of possession, it was contended that the lands in question did 
not form part of the mahal purchased and even if it did, the right of the defaulter 
‘to the property had been extingùished by adverse possession and therefore ‘no claim 
could be made to it by the purchaser.- 
Held on the first question that thera was a concurrent finding of fact and in 
accordance with the established rule of the Board, their Lordships could not 
interfere unless it was shown that that finding was clearly wrong. 


Allen v, Quebec Warehouse Co. , 2 followed. 
2 


* 20th July, 1914. : 
.1. (1918) I. L. R. 40 ©. 650. 2. 12A. C. 101. 
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Held on the second question that a sale under Act XI of 1359 conveyed title 
free from all incumbr. mens, right acquired by adverse possession was only an 
inoumbrance and as such, limitation began to ran against the purchaser only from 


the date his sale was completed and the suit being within twelve years of that date 
was not barred. 


<- Where in proceedings taken before the Thakbust Deputy Collector in reference 
aaa between neighbouring land—owners boundaries were fixed of the mouzas 


belonging to cach, and in accordance with the thak then prepared, settlement also 
was. subsequently made. 


Held, that the proceedings were in truth determinations by public officials of 
the matters in dispute, all the parties interested being given the opportunity of 
making their claims, raising their objections and producing their evidence and 
though the parties to them were not estopped by the decisions arrived at as they 
would be in regular proceedings in courts of law, these determinations were of 
high authority and when acquiesced in by all the parties interested for a length of 


time and made the basis of important transactions, should not be disturbed unless 


upon the clearest proof that they were erroneous. 


Appeal from’ a Judgment and Decree of the High Court 
dated May 22, 1908, affirming a Judgment and Decree of the 
Subordinate Judge of Raj Shahye, dated March 27, 1905. 


The permanent settlement of 1793, of Pergana Shershabad 
was made with one Chandia Narayan Roy. In order to avoid. 
paying the revenue, he claimed the lands in dispute as debottar 
(religious endowment), under Regulation II of 1819. The Govern- 
ment instituted proceedings for the resumption of the said lands. 
A decree was obtained in 1834, which was confirméd by the 
Special Commissioner in 1836. Being offered in settlement to 
the Zemindar of Shershabad who declined it, one Shib Chandra 
Chatterji was given an ijara for a term of 20 years. The 
boundary was fixed by the Deputy Collector, Mr. Bell, in the 


‘presence of some landlords of the neighbourhood in 1848. Eight 
‘years after a revenue survey was made of “the Pergana 


Shershabad. In 1859, the mahal was permanently settled with 
Jogendro Narayan Roy. Sheik Enayobubah, Amin, together with 
other amins, were deputed to measure the mahal and they 
found some discrepancies in the survey map of 1848, A 
was 
sold for. arrears of Government revenue. The purchaser, 
the respondent, then claimed the mahal. This was contested 
by the appellant. Hence a suit was brought in the Court 
of the Subordinate Judge of R&8j Shahye which decided in 
favour of the respondent. The High Court afficmed the 
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decision of the lower Court. An epp to- His Majesty in 
` Council was then preferred, 

De Gruyther, K. C. with him Dube > “for the appellant 
contended that the appellant had remained in possession of the 
mahal in question since 1859, and therefore’ the claim of the 
respondent was barred by limitation, Both ‘Courts in India had 
concurrently held that appellant was in possession of ‘the mahal 
for over forty years. The title acquired by’ ‘prescription could 
not be regarded as an encumbrance within the’ ‘méaning“ofS: 37 
of Act XI of 1859, The rights of the parties ought to “bê 
governed by the map of 1867, which was the final survêy made 
by the Government. The map of 1848 was inaccurate and.a map 
could not be. taken as conclusive against a party. - Art. 144 of 
the Limitation Act of 1877, applied and.the petiod of limitation 
began running from 1859. Reference was made to Jagadindra 
Nath Roy v. Secy, of State for India 1 Act-XI of 1859, and 
Indian Limitation Act, of 1877. Arts. 121 and 144: 


Sir Erle Richards K.C. and’Dunne for the respondent 


contended that both courts in India had concurrently found that 


appellants predecessor had-no possession of the lands in. question 
until after 1859, the date of the-permanent settlement and the 
permanent settlement was made on the basis of those maps: The 
appellant’s possession was subsequent to the permanent settlement 
of 1859, and therefore was an encumbrance liable to be set aside 
under S. 30 of Act, XI of 1859. Art. 121 of the indian Limitation 
Act of 1877, applied. i 

Reference was made to Jagadindra Nath Ray y ve Secy. of 
State for India 1 and Indian Limitation Act of 1877 Art. 121. 

De Gruyther in reply referred to Regulation I of 1893 and 
Regulation [I of 1819,- S. 11, and to Jagadindra Nath Ray v. 
Secretary of State for India 2. 

The judgment of their Lordships was delivered by 


Lord Atkinson.—This is an appeal from the judgment, and 
decree, dated the 22nd May 1908, of the High Court of Judicature 
at Fort William in Bengal, affirming a . judgment and. decree of 
the 27th March 1905 of the Court of the Subandi Judge 
of Rajshahye. 


1, L. R. 301. A. 40. - 2 18M. L A, 467. 
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The action out of which the appeal arises was brought by 
the respondent as purchaser at a sale held under Act IL of 1859 - 
in consequence of the non-payment by the-owner. of the Govern- 
ment assessment of the Kas Mahal Shyampur Paharpur situate 
within the Pergunna Sershabad, and No. 218 onthe Touzi of 
the Maldah. Collectorate, to recover possession of , about 2,720 
bighas of the Mouzah Nij Shampur alleged to form portion of 
the said Khas Mahal, the possession of which was withheld by 
the appellant, and for damages for mesne profits - and further 
relief, 


“+ This ak was held on the 14th of Jaka 1891 and duly 
confirmed on the 15th of March following. 

- The’appellant relied upon two defences :—First, that the 
land, the possession of which was sought to be recovered, styled 
for convenience the land in dispute, did not form any portion of 
the mahal so purchased by the respondent, and, secondly, that 
even if it did, the appellant and those through whom he claimed 
had held possession of this land adversely to all persons having ` 
claims upon. it continuously since, if not before, the year 1859 
up to the present time, and that the respondent’s claim was 
therefore barred by the Limitation Act. In anticipation of this. 
second defence the respondent, i in his plaint, alleged - that this 
adverse possession, even if proved, was under the provisions of 


Act XI of 1859 only an incumbrance on the mahal purchased, 


that on sale this latter was vested in him free from all incum- 
brances, including the incumbrance thus created, and that con- 
sequently his right to recover possession was not barred by the 
Limitation Act.- . 

It was admitted by Mr. De Gruyther, on behalf ‘of the 
appellants, that on the. failure of an owner to pay the Govern- 
menit assessment, his estate or interest in the land is forfeited, 
or rather, determined, and that under such a sale as that which 
took place in this case, what was sold was not the interest of the 
defaulting owner, but the interest of the Crown, subject to the 
payment of the Government assessment, and that therefore the 
time limited by the Limitation Act only commenced to run from 
the date of the sale, in this case the 14th of January 1891. If this 
be so, then, as the action was instituted on the 23rd: of December 
1902, the statutory period of 12 years had not elapsed before the 


i £ 
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latter date, and the.claim of the respondent. to recover was 
unaffected. This defence may be accordingly . put; aside. There 
remains the part and parcel. question. : 

In order to appreciate the. respective contentions ‘of ihe 
parties litigant, and the rulings of the Courts below upon this 


question, it is necessary to refer shortly to.the history of those: 


properties of which the land in dispute is alleged to have formed 

part. : < 

It was not, their Lordships think, disputed that at the time 
of the decennial settlement of Bengal, one Chandra Narayan Roy 
was the zemindar of the pergunnah Sershabad, and that the per- 
manent settlement of 1793 was made with him in respect of 
that pergunnuh. Neither was it disputed that at the time of 
this settlement Chandra Narayan Roy improperly returned as 
debottar lands, i.e., lands devoted to religious purposes, and 
therefore unassessable to Government revenue, portions of eight 
mouzahs or villages forming portion of the pergunnah Sershabad. 
The Crown being misled by this untrue statement subsequently 
instituted proceedings under Regulation 2 of 1819 dealing with 
such matters, to déprive by way of resumption, Chandra Narayan 
Roy and his successor of the- land so untruly described. The 
Crown represented by the Indian Covernment obtained i a decree 
for resumption of this latter land on the 24th of December 1834, 

“which was on appeal confirmed by the. Special Commis- 
sioner on the 18th of June 1836. Possession of the misdescribed 
land having been thus obtained by the Government, | they unifi ed 
it and constituted ita Khas Mahal. ` 


The main contention of the appellant has been that as 
Chandra Narayan Roy was ‘the, owner under the permanent 
settlement of the entire pergunnah of which the land so resumed 
formed part, the burden of proving that the land in ‘dispute 
formed portion of the land so resumed rested upon the respond- 
ent, and that in so far as he failed to discharge that burden the 
lands in dispute must be taken to remain and be vested in the 
appellant, the successor in title to Chandra Narayan Roy, as 
his property. This contention, though in ‘the main, in their 
Lordships’ view sustainable enough, is in one respect mistaken, 
` namely this, that it was competent for the Crown in the year 
1859, when making the settlement under ‘which the respondent 
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in effect claims to have added to the resumed land, other land 
then belonging to it and made a grant of- both combined. Such 
difficulty as the case presents arises altogether from one’s inabi- 
lity to identify by metes and bounds the land actually resumed, 
and it is to this point the appellants’ counsel have directed their 
lengthy and ingenious arguments. : 4 
Three attempts have been made to fix the boundaries of this 
land and to definitely ascertain its position and extent in 1838, 
in 1840, and in 1848 respectively. Both the Courts below have 
found that the last of the three, namely, that made in 1848, 
was so successful that the accuracy of the result then arrived at 
was not before them successfully impeached. It is embodied 
in the map of the survey of the village of Shyampur Paharpur 
surveyed in April 1848, a copy of which numbered Map 2 
was given in evidence. The conclusions of the Courts below 
on this point being concurrent findings on an issue of 
fact the well established rule of this Board in such cases is, as 
stated by Lord Herschell in Allen v. Quebec Warehouse Com- 
pany, 12 A. C., 101, this:—‘‘ Their Lordships do not consider 
“ that the question they have to determine is what conclusion they 


` « would have arrived at if the matter had for the first time come 


“ before them, but whether it has been established that the 
“ judgments of the Courts below, were clearly wrong.” It is 
vital to the appellant’s case.that this should be shown on his 
behalf, for this reason, that after the decree for resumption of 
the misdescribed debottar lands had been enforced, and the 
Government assessment upon them fixed, Chandra Narayan 
Roy declined to take the grant of them offered to him by’ way 


„of settlement, and thereupon a lease or Ijara settlement of them 


was made to one Shib Chandra Chatterji for a term of 20 years 
from the'ist of May 1838. On the expiration of this term, 
after some delay, a grant by way of final settlement of this Khas 
Mahal, was, on the 27th of September 1859, made to Jogendra 
Narayan Roy, a younger son of Chandra Narayan Roy. By 
successive transfers made from time to time this Mahal ultimate- 
ly became vested in Udoy Chanda Bothra, the defaulting owner, 
upon whose failure to pay the Government revenue, it was, as 
already mentioned, sold to the respondent on the 14th of 
January 1891, : ; 
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Now the Subordinate Judge has’ found.(p. 383) that the - 


permanent settlement of this Mahal (Towzi No. 218) in Sep- 
tember 1859 “was undoubtedly made upon the Thak and 
“ Revenue Survey of 1847-1848.” And the High Court have 
“found as a fact (p. 410), that “the settlement of 1859 was made 
“on the basis of the survey map whether that map was right or 
“wrong, and whether it differed from the Tanabandi of 1840 
“and the settlement of 1838 or not. That it was wrong there 
‘is not a ‘particle of evidence to show. It was always acted 
“upon, and must be taken to be the best evidence of what was 
“ settled in 1859.” ` 
It was contended before theit Lordships, as before the 
Courts below, that on a comparison of this survey map of 1848, 
with the proceedings in the Court of the Collector of Maldah 
on the 18th of June 1838, before Mr. Edward Latour, “in the 
“matter of the settlement: of Khas Mahal Taraj Shyampur 
“ Paharpur decreed under: Regulation 2, 1819,” and the Rubo- 
kari dated the 11th March 1840 of Mr. William Bell (Deputy 
Collector of the District of Maldah (p. 274, R,) and with the 
map prepared by him entitled Simanabundi ‘map prepared by 
him, it would be found .that the area of the land alleged to 
have been resumed according td the Revenue Survey was largely 
in excess of the 20,254 bighas which in the proceedings before 
Mr, Latour they are found to measure, that the survey was 
consequently plainly inaccurate, and the findings of both the 
‘Courts below as toits being unimpeachable were, therefore, 
clearly wrong. This contention is dealt with in the Courts 
below, and especially by the High Court in their judgment at 
pages 410 and 411. The so-called map prepared by Mr. Bell 
isin truth no map atall. Itis a picture containing lineal 
measurements, made in different directions, estimated in Rasis, 
from a peg identified as one of those placed by Mr..Latour. No 
superficial areas were measured of the contents ascertained. 
In the order made by Mr. Bell on the 11th of March 1840 it is 
recited, amongst other things, that the boundaries of the Khas 
Mahal were taken by Mr. . Latour by - fixing pegs in certain 
places, and measuring .from these pegs in certain directions, 
but that several of these pegs had been swept away, that 
at the time of Mr. Latour’s settlement the River Bhagirathi 
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flowed: below and to the west of a certain palm tree treated by 
Latour as a landmark for the. purpose of his measurements, 
namely the Panchatara palm tree ‘at Dhoka, that there was Majh 
Dearah to the west of this river, and to the west . again of that 
Majh Dearah the River Ganges flowed, that all the lands of this 
Majh Dearah were diluviated, that the two rivers became united, 
and the former bed of the latter ‘river became Dearah. The 
physical features of the Khas Mahal thus became altogether 
changed. In addition; the question.of this alleged excess in the 
survey was elaborately dealt with in the proceedings instituted 
in the Court of the Thakbast Deputy Collector .of the district of 
Bhagalpur and Maldah in reference to disputes arising between 
the owners of the neighbouring Mouza of Sherpur Bhandar, and 
Ram Chandra Roy and others, as owners of this Mouza Shyampur 
Paharpur touching the boundaries between these mouzas. ' In 
the order made by the Deputy Collector on the 11th May 1848, 
the proceedings before Latour and Bell, respectively, are cited at 


_length, the alleged extess is dealt with, and it is ordered that 
“the Hadbast of the whole of this property in dispute should be 


made within the circuit of Shyampur Paharpur, that a perwana 
should be writtén to Syed Ata Hossein Peshkar, directing him to 
make the Hadbast thereof, and that a.copy of the proceedings 
shall be forwarded to the Superintendent of Thakbast for final 
orders with respect to the excess lands. In pursuance of this . 
order the case came before the Superintendent of Surveys for 
re-trial; and by his order, dated the 6th of March 1849, reciting 
again at length the proceedings before Messrs. Latour and Bell, - 
and stating the cause to which this excess was due it was ordered 
that the appellant’s objections should be disallowed, and that the 
lands which the Deputy Collector considered to be excess lands 
‘should be held to be-intrinsically the land of Shampur Paharpur 
Government Khas Mahal belonging to Chandra Chatterji, the 
respondent in that case, and that the Thak prepared by the said 
officer should be maintained and confirmed. These last proceed- 
‘ings, like those preceding them, are in truth determinations by 
public officials of the matters in dispute, all the parties interested 
being givén the opportunity of making their claims, raising their 
objections, and producing their evidence. The parties to them 
are, no doubt, not estopped by -the decisions -arrived at, as 
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they would be in regular proceedings in courts of law, but these 
determinations are obviously: of high authority, and when 
acquiesced in by all the parties interested for `a length of time, 
and made the basis of important transactions, should not be 
disturbed unless upon the.clearest proof that they are erroneous. 
. Their Lordships have not found that the comparison of Bell’s 
map with the survey map is sufficient to lead them to the con- 
clusion that the latter is, save possibly in one respect, erroneous, 
nor have they discovered anything in any of the proceedings ‘subse- 
quent to the year 1848 to lead them to think so. .The bed of the 
Ganges is apparently included in the mahal according to the 
survey map, but this does not form part of the lands in dispute, 
and if it belonged to the Crown, as it is contended it did, it 
would be vested in the purchaser by the settlement of the 27th of 


September 1859, The finding of both courts that the survey- 


formed the basis of the settlement has not been impeached, and 
Their Lordships, on full consideration of all the evidence, find 
themselves unable to come to the conclusion that the other 
concurrent finding of fact, namely, that the survey map'is 
accurate, was clearly wrong. They are, therefore, of opinion that 


the judgment and decree appealed from should stand, and that this ' 


appeal should-be dismissed: with costs, and, they will humbly 
advise His Majesty accordingly. 


Solicitors for appellant :—T. L. Wilson and Co. 
Solicitors for respondent :—W. W. Boy and Co, 
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eldest alone—Putra Pautradi Krame, whether words of general inheritance or 
limitation—Maintenance of defendant, provision for, in decree—Mesne profits— 
Refusal of—Maintenance, owing io non-offer of. 

' In a suit by a junior member of the Durbangha family for the recovery of his 
deceased brother’s share in certain Eabuana and Sohag properties partitioned 
between them during the latter’s lifetime, from his widow. 

Heid: That by the custom of the raj, such properties descended only to the 
male descendants of the grantees in the male line and females were excluded from 
succession. ` 

Held: further that the operation of the custom was not excluded by the fact 
that there was a complete partition between the brothers. 

Held also: that immoveable properties purchased out of the income òf the 
properties formed accretions to them and were claimable by the plaintiff. 

‘A well-established family custom cannot be defeated by the fact that the 
custom was not enforced in one isolated instance. 

Though the words ‘' Putra Poutradi Krame” are ordinarily words of general 
inheritance, having regard to the custom, when applied to Babuana grants, they 
could not be regarded as such but only as words-of limitation. 

‘“Nature of Babuana and Sohag grants considered. 


‘The defendant being admittedly entitled to maintenance and there hating 
been no substantial offer of adequate maintenance by the plaintiff before suit. 
Their Lordship disallowed the claim for mesno profits and also declared by the 
decree the proper rate of maintenance payable to'the defendant. Pps 


Held : upon the evidence in the case that the Babuana grants descend to all. 


the sons of the grantee and not to the eldest alone as assumed in Durgadut Singh v. 
Maharaja Sir Ramashwar Singh Bahadur (1). 


Appeal from the Judgment and Decree of the High Gaur 


dated August 2nd, 1909 reversing a. Judgment and decree . of the 
Additional Subordinate Judge 9 of Bhagalpur, dated August -15, 


“1908. 


In 1850, Rudar Singh, then Rajah of Durbhanga erated to 
his son Babu Nitreshwar Singh the pergana. Nisankhpur Kusha 
and. to Mussamat Netrabati Babuasin the wife of the latter, 
Mouza Madhapur, as a Sohag gift. The income ‘from the 
properties was large and further lands were bought. Nitreshwar 
left. two minor sons Ekradeshwar and Janeshwar, Netrabati 
having previously died. On coming of age in 1896, these 
two .bothers separated. In 1906, Janeshwar died and his 
widow Mussamat Janeshwari Bahuassin. took possession of 
his properties, Ekradeshwar then claimed the properties of his 
brother by virtue of the family custom by which females were 
excluded from inheritance and brought the suit in the capacity of 
a surviving co-parcener under the Hindu Law or in the alternative 


1, (1909) L&R, 861. A. 176, S, C 19 M. L, J, 267. 
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as the nearest male heir. Janeswari Bahuasin contended that _Bikgadeshwar 
though there wasa Kulachar or family custom affecting the, “Singh 


; succession by. females to the Durbhanga Raj itself, there was. `, Musammat 
x es “"Janéshwari 

no such custom which governed or affected the devolution: “Bubuasin. 
or succession of or. to Babuana. or Sohag properties and that’ 

they „were governed in that case by the Mithila’ School 

of Hindu Law. Babuana properties.were self-acquired in the 

hands of the original grantee and were subject to alienation by 

will, The Subordinate Judge decided as did the High Court: that 

there was no right of survivorship-as.alleged by Ekradeshwar 

the brothers being separate in interest, but on the question of 

‘succession by virtue of a customary incident of the property .he ` 

held that the widow's right of inheritance was excluded. The 

High Court, reversing the finding of the lower Court, decided’ 

. against the existence of such family custom. An appeal was then 

preferred to His Majesty in Council. 





Sir Erle Richards R, O. and Dunne for’ the appellant: ‘con- 
tended that-the Kulachar or. family custom. excluding females 
was fully established by the evidence and findings of:..the 
courts in India. The Raj of Darbhunga wasan ancient imparti- 

-ble Raj descendible to a single heir in the. lineal male line. Babu- 
ana.and Sohag grants were made to male and female members 
respectively and the lands descended according to the family 
custom. Courts in India have found thatthe Babuana and 
Sohag properties never ceased to remain a portion of the 
Raj. . In the sanad by Rudar Singh, dated Feb. 13, 1850, the 
grant was by way of maintenance as Babuana. The amount 
payable as Government Revenue was to’ be. paid to the Raj, 
which in its turn was to pay it to the Government. There were 
grants to females which were for life and to revert to the Raj 
after their decease. The Sohag property in question was given 
to Bahuasin and her sons and grandsons. The whole custom 
of this family shewed that females were excluded from inheri- 
tance. The Hizh Court’ said that -when the partition | was 
effected, it changed the nature of the grant. There were cases 
in which widows did not succeed. There were two cases, 
of .widows not succeeding, one in 1856, and the other-‘in- 
1858, In 1859, there was another case that of Basdeo’s widow, 
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There were cases of Tulapat’s widow and- that of Raja 
Ram’s widow who were excluded from inheritance. Excepting 
the case of Ghanlata who was the widow. of Ghansham 
Singh: there was not asingle case in the family in which 
a widow had succeeded to her husband’s: property’ in 
conformity with the ordinany rules of the: Hindu Law. The 


custom of excluding females from inheritance. was to govern 


the succession to Babuana and Sohag properties and-all accretions 
thereto. The partition between the appellant and his late bro- 
ther could not and did not displace or affect the Kulachar as a 
rule of succession in the Durbhanga Raj. The Babuana and 
Sohag properties were in the hands of the grantees and their 
descendants as ancestral property and subject to the same rule 


“ of succession as the Raj was, from which it was never detached 


as otherwise the very object of such grants, to keep the grantees 
in a condition of respectability would be defeated. 


Reference was made to Babu Ganesh Dutt Singh v. Maha- 
raja Maheshwar Singh 1, Rameshwar Singh v. Jibendra Singh 
and others 2, Ram Kanta Das Mahapatra and others v. Chow- 
dhuri Shyamanand Das Pahraj Mahapatri'3, Ramchandra 
Marwari v.' Modeshwari Singh +. ‘ : 

' De Gruyther K. CO. and Kenworthy Brown for the res- 
pondent contended that the first question was'whether grants to 
Babus by Rajas of impartible estates were to be regarded as 


' ancestral or self-acquired. Grants took the properties out of the 


Raj and therefore the Babuana and Sohag grants were absolute 
estates and admittedly not impartible as the. Raj itself. . The 
appellant admitted that although the Babuana properties 
were not descendable to any female or to any descendant 
through a female, the properties were not governed by -the 
rule of the primogeniture. The estate was -heritable and 
alienable governed by Hindu Law. It was not: ancestral pro- 
perty but ordinary self-acquired property and would pass accor- 
ding to Hindu Law. There was no custom,which excluded the 
widow from succeeding to her husband. There was a custom that 
the.lands reverted to the Raj in the event of the failure of the 








1. (1855) 6 M.I.A. 164, 197. 9, (1909) L.R. 36 I.A. 176, 177. 
8. (1909) L.R. 86°1.A. 19.9.0. 19 M,L.J. 239 
4. LDR. 380 1198. 


‘and 540. ae 
© Sir Erle TE K. C. replied. 


PART KIT.) 
“Lord Moulton :—We have evidence of members of family . 
that no female ever succeeded. : no? 


The custom was that as long as males were in 'esistente” "| 
| possession lasted and after their death passed | on to the females.” ` 
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The case was “governed by the Hindu Law and not by 


_custom. 


Lord: Moulton. Nou say that custom cannot be proved 
unless there are many irstances and: those cannot be in existence 
unless there is custom. 

The’onus to prove custom lay on the appellant. The presump- 
tion was in favour of the Hindu Law. The Courts in India 
rightly held that the appellant was not entitled to ‘succeed 


by right of survivorship. 


The High Court was right in holding 


that the custom alleged by the appellant was not proved and the 
‘decision of the Subordinate Judge. to the contrary was based on 
inadmissible evidence ‘by Sec. 32, cl. 4 of the Evidence Act. 
‘statement of the Raja of Dharbunga was made after. the con- 


troversy arose. 


The 


The appellant was not entitled to lands pur- 


chased with the proceeds of the Babuana and -Sohag: properties 
nor to movables. . 


EE ah 


- Reference was made to Babu Ganesh Dutt Singh v. Maharaj 
Mateshwar 1, Kameshwar Singh v. Jabendra Singh ?, Ram- 
chandra Marwari v. Modeshwar Singh 3, Laliteshwar Singh v. 
Bhabeshwar Singh 4, and Mayne’s Hindu Law, Sécs. 270, 275 


. The Judgment of their Lordships was delivered by B 
Sir John Edge-—The suit in which this appeal to His 
Majesty in Council has arisen. was brought on the 20th December 
1906, in the Court of the Subordinate Judge .of Bhagalpur, by 


Babu. Ekradeshwar Singh, 


who is the appellant here, against 


Musammat Janeshwari Bahuasin, who is the widow of the plain- 
` tiffs. younger brother Babu Janeshwar Singh. The plaintiff and 
his brother were sons of Netreshwar Singh, who was a younger 
son of Maharaja Rudar. Singh. of Durbhanga. 


1. 
3. 
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The plaintiff claimed à declaration that he was entitled to 
the properties in suit which were owned by and in the possession 


- of bis deceased brother, a decree for possession of those pro- 
perties, for mesne profits, and other reliefs. The property 


claimed consisted of the share which the plaintiffs brother had 
obtained on a partition between them of immovable property 
which had been granted by a Babuana grant-to their father, of 
immovable property which had been granted by a Sohag grant 
to their mother, of immovable property alleged to be accretions 
to the Babuana property, and of accumulations. The plaintiff's 
claim was:based on an alleged custom; in the family of the 
Dutbhanga Raj by which widows and other females were excludep 
from all rights to the possession of lands held under Babuana 
grants'or Sohag grants. It was alleged by the plaintiff that the 
properties which had been purchased by his father and by his 
brother had been purchased with profits which had been derived 
from the Babuana property and were to be treated as accretions 
to that property. The defendant, who wasin possession, denied 
the existence of any such custom and by her written statement 
put the plaintiff to proof of his title to possession.: 


The Durbhanga Raj is an ancient and impartible Raj, and 


"by the Kulachar,.or family custom, the right of succession to the 


gaddi and to the properties of the Raj Reasat descends according 
to the rule of lineal primogeniture. The younger sons of a Maha- 
raja of Durbhanga are styled Babus, and by: the Kulachar each 


_ younger son is entitled by way ofa Babuana grant to a portion 
"of the Raj Reasat for the maintenance of himself and his male 


descendants in the male line, and the wife of a younger son of a 
Maharaja of Durbhanga gets, by way of a Sohag grant, the 


l usufruct of a portion of the Raj Reasat for the maintenance of 


herself and her male descendants in the male line. In each case 
the property, village or villages, granted, continues to form part 
of the Raj Reasat, from which it is never separated ; it is entered 


‘in the Government Revenue Registers under the name of the . 


Malh raja for the time being of Durbhanga as the proprietor, 
and the property so granted reverts to the Maharaja for the time 
being of Durbhanga on the failure of ‘male descendants in the 
male line of the grantee. Babuana grants. and-Sohag grants differ 
essentially in their nature’ from absolute grants,-and are subject to 
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the Kulachar under which they are authorised and-in accordance 
with. which they are made. The family of the Durbhanga Raj are 
Hindus, and, except inso.far as customs. of the family and its 
branches exist and apply, the members of the family are governed 
by the Mithila School of Hindu law, which, so far as it applies to 
this case, may be taken as following the Mitakshara of the Benares 


School. 


Maharaja Rudar Singh of Gadang by a Babuana grant 


granted to his'son Babu Netreshwar Singh by way of ` mainte= 


nance‘as Babuana, the dehat milkiat appertaining to pergunnah . 
Nisankhpur Kusha, together with dasturat malikana. ` That - 


grant has not been put in evidence in this suit; but the ‘fact 
that the grant was made is proved ‘by a sanad, dated 7th Phalgun 
Badi 1257, which was granted by Maharaja Rudar Singh to hig 
eldest son Maheshwar Singh. That sanad was registered in the 
registry of ‘Mozuffarpur on the 13th February 1850. The sanad 
shows that Babuana grants had also been made by Maharaja 


Rudar Singh to two other of' his youoger sons, aud contains the 


following directions :— . 

“The said Maharaj Kumar Babus shall continue in possession of the said 
““ pergunnahs, and the Government revenue, which shall be due on account thereof, 
“ will be paid by them to you, and you will pay the same to the Government along 
“ with the Government revenue of the Raj. The said Babus shall live ina style 
“ befitting ths position of Babus, and you shall treat them according to your 
‘* sense of propriety as a Raja, and in a manner befitting their position as Babus.” 


On the death. of Maharaja Rudar Singh his eldest- son’ 
Maheshwar Singh succeeded to the gaddi and the Raj Reasat, and 


became Maharaja of Durbhanga. Maharaja’ Maheshwar Singh 


by a sanad, dated 6th Aghan Sudi 1259 .Fasli (A. D. 1852), 
granted to Bahuasin Soshagin Mouzah Madhapur as a Sohag 
gift. As translated in this record the sanad contains the follow- 
ing clause :— “You and your sons and grandsons, &c., shall 
“ cultivate or get cultivated the mouzah aforesaid, and enjoy 
“the usufruct thereof yourself.” Bahuasin Sohagin was the 
wife of Babu Netreshwar Singh and the mother of the plaintiff, 
and of his late brother. She is referred to in’ the record - as 
Musammat Netrobati Bahuasin. : 

The plaintiff's mother died in 1879. His father died in 
1883, when the plaintiff and his brother were minors. Until the 
separation of the brothers anda partition -between them, the 
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Ekradeshwar. | effect of which will later be considered, the plaintiff and his 


Singh. - 
v . 


Musammat 


Janéshwari. . 
Bahuasin;,.. 


brother were co-parceners in the Babuana property, which, 
according to Hindu law, was in their joint possession, ancestral 
próperty, subject, however, to such family custom as applied to 
it. Similarly, the Sohag property was ancestral ` property in 
which, at the time of the separation and partition, the plaintiff 
and his brother were co-parceners. The plaintiff came of age in 
1888, and was put in possession of the Babuana property and 
the Sohag property as manager for the family consisting of 
himself and his brother., The younger brother came of age in 
1896. Soon after the younger brother came ‘of age disputes 
arose between the brothers, they separated and each brought a 
suit against the other to obtain partition of the property .in 
which they were .co-parceners. Decrees for partition were made, - 
and in 1900 the property was partitioned between the brothers. 


The younger brother died without issue on the 18th 
April 1906, leaving surviving him his wife, who is the defendant to 
this suit. On her husband’s death she took possession of the pro-, 
perty which he held at the time of his death. Her right to the 
possession. of that property is disputed in this suit on the 
ground that by a family custom she asa widow, although 
entiiled to money maintenance, was excluded from any right’ 
to the possession of that property. 


The Kulachar or family custom under which the penig f 
claimed is thus describéd by him in his plaint :— ` 


y i. That thé family, to which the plaintiff and the defendant’s husband ' 
“belong, has held from time immemorial the properties known as Raj Reasab of 
“ Durbhanga, and constituting an impartible Raj, and is governed by the Kula- 
“ char or family custom in the matter of succession and inheritance as hereinufter 
“ mentioned., 7 


“a That. by such Kulachar and family custom, females. either widows or 
sf daughters heirs i in the female line, are altogether excluded from succession, i 


“3. That so far as the said Raj Reasat is concerned, the same descends accord- 
“ing to the rule of lineal primogeniture on the eldest son of the last holder, the 
“other sons obtaining portions of the Raj for maintenance and support by way of | — 
‘Babuana grants; 


.“ 4. ` That in the event of the last iia of the said Raj dying without male 
“issue, natural or adopted, his younger brother, or, in-the ubsence of brother, his 
nearest agnate, according to the rule of lineal primogeniture, succeeds to the said 
“ Raj to the exclusion of widows and other females. 


“5, That the incidents of the said Babuana properties are, thatthe name: of 
“the Maharaja Bahadur of Durbhanga for the time being stands recorded in the 
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“ Government Register as the proprietor of the mouzahs comprised in the said pro- 
“ pertes, and it remains a part and parcel of the said Raj, and the Babus holding 
“the said properties pay the Government revenue and other public demands pay- 
“able in respect of the said mouzahs'to the said Maharaja who pays the same to 
“Government; and thatsaid Babus and their male heirs in the male line remain in 
“possession and enjoyment of the said mouzahs ; and that on the extinction of the 
“heirs male of the grantees in the male line, the said mouzahs together with all 
“acquisitions, movable and immoveable, made from the income thereof, revert to 
“the said Raj. 


“6. That by virtue of the Kulachar aforesaid and the incidents of the said 
“ Babuana grants, on the death of any male descendant in the male line of any 
“ Babu or younger scion of thé said Raj family to whom a Babuana grant as afore- 
“said has been made, without male issue, natural or adopted his nearest agnate 
“among the other male descendants in the male line of the said grantee succeeds 
“to his share in the said Babuana grant together with all accretions thereto as 
“ aforesaid. 


“7. That in accordance with the custom of the family of Raj Durbhanga 
“usufructs of some village or villages out ofthe Raj proporties are granted to 
“females of the family on the occasion of their marriages or other ceremonies. The 
‘* rulo of succession and other incidents connected therewith are the same as that 
“of Babuana ; the villages granted to them descend to males of their body in un- 
““ broken male line ; and on the extinction of male issue the said village or villages 
‘* revert tothe Raj.” 


The plaintiff put forward the following as an explanation of 
the separation and partition between him and his brother :— 


“16. That after the husband of the defendant attained majority, and in conso- 
t‘ quence of disagreement between him and the plaintiff, they separated and divided 
“amongst themselves the major portion of the aforesaid properties and Sohag 
‘* property merely for the sake of convenience and undisturbed enjoyment of usufruct 
“without prejudice to their co-parcenary rights as junior members of the Raj Dur- 
‘* bhanga family ; but they being of junior branch of the Durbhanga Raj family, 
‘ their status as co-parceners in the Durbhanga Raj family did not come to an end. 
“nor did such partition in any way affect or alter the nature and incident of their 
“ tenure of the said grant. 

“17, That the husband of the defendant died on the 18th April 1906 without 
a any issue and leaving plaintiff his full brother, and the defendant his widow. 


“18. That according to the Kulachar or family custom referred to above 
“obtaining in the Durbhanga Raj family, including the junior branches thereof, 
‘the defendant has no right or title to the estate left by her husband; and the 
“ plaintiff as the surviving male heir in the family of the grantee Maharajkumar 
‘* Babu Nitreshwar Singh and also as a co-parcener in the Durbhunga Raj family, 
‘ig entitled to succeed to and to the possession of the estate left by the husband of 
* the defendant, representing his share of the said grant and accretions thereto ; 
“ and that the defendant is Only entitled to suitable maintenance out of the same ; 
‘and that she is not entitled to succeed to and possess the said estates, properties 
‘ and effects as is falsely pretended by her.” 


It may be observed that a separation between members of a 
joint Hindu family followed by a partition between them of the 
51 
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ancestral property which would not put an end to their co-par- 
cenary rights in the property is unkown to the law, As the 
plaintiff was a party to the suits in which the décrėes under 
which the partition was effected were made he is not in a posi- 
tion to deny as against his brother’s widow that partition did in 
fact take place. He may, however, have intended- by his plaint 
to represent that the partition between him and his brother had 


` not the ordinary legal effect of a partition between co-parceners, 


and that the custom of the Durbhanga Raj family which would 
exclude widows from the succession when the members of. a 
branch remained joint would equally apply to exclude the widow 
of a separated member of a branch. are 


The Subordinate Judge found, as the fact was, that. there 
had been complete separation between the brothers in food, 
worship, and estate, and -consequently that at the time of the 
death of the younger brother in 1906 the plaintiff had noco- par- : 
cenary interest in any of the property in suit. The ‘correctness 
of that finding has not been questioned in this appeal: The- 
Subordinate Judge also found that there is a valid custom in the 
junior branches of the family of the Durbhanga Raj, including ` 
the family to which the parties to the suit belong, that 
widows do not inherit Babuana properties, and that the succes- 
sion and inheritance in the case of Sohag grants are governed by 
the custom which governs the succession and inheritance in the 
case of Babuana grants, and he held that notwithstanding , that 


‘there had been complete separation between the brothers thé — 
-custom applied. He gave the plaintiff a decree for possession, 


of some of the immovable properties which the plaintiff, claimed, 

for certain movable’ property and for mesne profits. From that’ 
decree the defendant, the respondent here, appealed to the High ` 
Court of Judicature at Fort William in Bengal. The learned 
Judges before whom the appeal came found that ‘although the 
subjects of Babuana apd Sohag grants would on the failure of. 


“male heirs in the male line of the grantee revert to the Maharaja’ 
-of Durbhanga for the time being, the plaintiff, had failed to 


prove any custom by which the widow of a childless and 
separated Babu was not entitled during the continuance of 
Babuana or Sohag grant to hold for a Hindu widow’s interest the 
property which, her separated husband had held under a Babuana 
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“or Sohaig ne and, ` consequently, applying the rules of ‘the 


ordinary. Hindu: law, those © learned Judges decided that the’ 


plaintiff had failed to ‘prove | as against the defendant that he, 
was entitled to the possession ‘of any of the property in suit, and 
by their decree set’ aside the decree of the Subordinate Tide and 
dismissed the suit. From that decree this appeal to His Majesty 
in Council had been brought. 4 


Some statements ‘deposed to by witnesses who were called, 
and some of the documents which were put in were not admissi- 
“ble as evidence in this suit. It seems to have been overlooked 
at one period of the suit that evidence, oral or documentary, as 
to statements of a deceased person as to the custom in a family 
is not admissible if it appears that such statements were made 
after ‘a controversy as to the custom had arisen. There is, 
however, abundant evidence to prove what was the custom in 


this family of the Darbhanga Rij which applied to Babuana_ 
grants and Sohag grants and to accretions to Babuana immovable 


property. 
~ Their Lordships are of opinion that the Subordinate Judge 
arri ivedata correct conclusion on the evidence that the custom 


governing the succession to and the inheritance of Sohag pro- . 


perty is the same as the custom governing the succession to and 
the inheritance of Babuana property. Inthe High Court Mr. 
Justice R. chardson held that Sohag property is similar in its 
nature and incidents to Babuana property, and is governed by 
similar considerations, and Mr. Justice Sharfuddin did not 
dissent from that view. Their Lordships find that, except. that 
a Babuana grant is made to a male while a Sohag grant is made 
to a female, there is'no difference so far as the right to succession 
to the property is concerned between a Babuana grant and its 


incidents and a Sohag grant and its incidents. In the one case i 


the grant is made for the. benefit of the grantee and his male 
descendants in the male line, in the other case the grant is for 
the benefit of the granteé and her ‘male descendants in the male 
line; ‘in each case, females, widows and daughters ` and the 
‘ descendants of daughters are by the custom’ applying to such 
grants excluded from the succession, and on the failure of such 
male descendants in the male line the. property granted reverts 
to the Maharaja of Durbhanga for the time being. The general 
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evidence as to custom upon which Their Lordships have found 
that widows are excluded from the succession to Babuana and 
Sohag properties, includes and is strongly supported by instances 
in this family of Durbhanga of widows, who would otherwise 
have been entitled toa Hindu widow’s interest, having been 
excluded from, or not having claimed, possession on the death of 
their husbands. 

In some of the Babuana sanads which are in evidence in 
this suit the words which have been regarded in the Court below 
as words of limitation are in the vernacular auras putra poutra- 
dik. As to those sanads Mr. Justice Sharfuddin in his Judgment | 
in this case said :— | | 

“ From the copies of sanads (Exhibits 20 A, 20 B, 20 O, 20 D, and 20 E) it is 
‘clear that female children and daughters’ sons were ‘excluded from the inherit- 
‘“ ance of the Babuana properties. The expressions used in the sanads are auras 
“ putra pouwtradik, which means sons born of the loins. I take it to mean that so 


“long as there is one descendant of this description, the properties granted are 
“ not torevert to the Raj.” 


That construction is consistent with the evidence as to those 
Babuana grants to which Their Lordships attach importance, and 
Their Lordships are unable to regard them as words of general 
inheritance which would include female as well as male heirs. 
In this connection the attention of Their Lordships has been 
drawn to the judgment of this Board in Ram Lal Mookerjee v. 
The Secretary of State for India in Council and others 1 
in which it was held that in Bengal in a gift to a man: 
the. vernacular words putra' poutrali krame would be read 
as words of general inheritance, and would include female as 
well as male heirs where by law the estate would descend to . 
such heirs. Babuana grants could not be made únder the ordinary 
Hindu law, but they are authorised by the custom which exclu- 
des females from the succession. Their Lordships must regard 
the words auras putra poutradik as used in these sanads as 
words of limitation consistent with the custom, and not as words 
of general inheritance. 

Their Lordships having found that under the custom which 
applies to the branches of this family widows are excluded from 
all right to succeed to Babuana property or to, Sohag property, . 
it is necessary to consider whether that custom, which has been 
proved to apply where the members of the :branch remain joint, 


1 (881) L. R. 8I. A. 46. 
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can, without evidence that it has been applied where the members 
of a branch have separated in food, worship, and estate, be held to 
exclude the widow of a childless and separated membər from a 
Hindu widow's interest in the Babuanz and Sohag properties 
which had been held by her husband as his separate property. 
In this case it is clear that until the brothers separated the 
. Babuana and Sohag properties were held by them, subject to the 
terms of the grants and the custom, as joint ancestral property 
in which their rights were those of coparceners. 

The right under the Mitakshara of coparceners in Hindu 
ancestral property to have the joint property partitioned is now 


unquestionable unless the property is held under a grant, or is. © 


subject to a custom, which expressly or impliedly prohibited any 
partition of the property which would have the effect of defeating 
the object of the grant or the custom. It has been contended 
that there can be no partition of Babuana or of Sohag property 
in this family of Durbhanga, and that to allow that Babuana and 
Sohag property could be partitioned would be to frustrate the very 
object with which Babuana grants and Sohag grants have been 
made and the very object with which the custom in the family of 
the Durbhanga Raj authorised the making of such grants by the 
Maharaja for the time being of Durbhanga, that object being to 
provide by a grant of lands suitable maintenance, having regard 
to the position of the family, for the grantee, and his or her 
male descendants in the male line, and to relieve the Maharaja 
of Durbhanga from the possibility of having from time to time to 
provide for such descendants maintenance by gifts of money. 


In support of the contention that there can be no partition 
of Babuana property reference has been made to the judgment 
of this Board in Durgadut Singh and others v. Maharaja 
Sir Rameshwar Singh Bahadur 1. That case related to a 
Babuana grant in this family of Durbhanga. Their Lordships 
in that case stated that those who for the time being are 
entitled to be maintained out of Babuana property “cannot 
“have it divided amongst them by proceedings in the nature 
“of partition.” The statement referred to, although doubt- 
less correct, cannot be regarded as an authority binding in 
this: appeal, as it was made upon a concession as to facts which 





1. (1909) L. R. 86 I, A. 176 S. C. 19 M.L.J. 567, E 


Bkradeshwat 
Singh 
v | 
Musammat 
Janeshwari 
Bahuasin, 


Pkradeshwar 
Singh. 
Uso: 
Musammat, 
Janeshwari. 
Bahuasin.. 


886 THE MADRAS LAW JOURNAL REPORTS..  [VOL, XXVIT 


wére not proved, and which certainly would not be proved by the 
evidence in this suit. The concession which was made by 
counsel in that case was’ that lands which had been granted to 
Kirkat Singh by a Babuana grant descended’ to the eldest male 
héir of the grantee to bə held, or managed, by the person to 
whom they descended. for the maintenance of the family. The 
evidence in this suit proves that Babuana and Sohag lands - 


'descénd in the fatnily of Durbhanga, not toone male heir only, 


but to allthe existing mile heirs i in the male line of the grantee 
ds ĉo- ~parcericrs. i 


Apart from the general evidence that females are excluded 


ftom the succession to Babuanz and Sohag properties there is 


little evidénce, and that apparently merely evidence of opinion, 
that’ the rule as to the exclusion of females from a succession 
applies where there has been a partition. It is probable that 
there have been few instances in this family of Durbhanga of 
a separation in food, worship and estate in which this question 
as to the right of a female to succeed to Babuana or Sohag 
property could have arisen. It is doubtful that with the 
exception of the present case and the case of Musammat Ghan- 
lata, who was the widow of Babu Ghansham Singh, there has 
been .any case in which a sepiratzd and sonless member of a 
branch of the Durbhanga family hada wife who survived him. 


Musammat Ghanlata’s case occurred in a branch which 
descended from Maharaja Madho Singh, from’ whom the present 
Maharaja of Durbhanga descended through Maharaja Rudar 
Singh who made the Babuana grant in this case. Ramput 
Singh, who was a younger son of Maharaja Madho Singh hada _ 
Babuana grant; he had six sonsof whom was Dharamput. 
Dharamput had by his wife Dharamlata a son Ghansham Singh, 
who had by his wife Masammit Ghanlata two daughters but no 
son. Ghansham’s daughters married and had male issue. 
Ghiisham Singh separated from his uncles and cousins and 
obt ined possession of his father’s sixth share.of the Babuana 
property of that branch. On Ghansham Singh’s death his 
widow Musammat Ghanlata entered into possession of his one- 
sixth: share of the Babuana property as hers by * right of 
inheritance, and in the presence and with the knowledge of the 


A 


Part XIIL] THR MADRAS LAW JOURNAL REPORTS. 387 


agnates of her deceased husband she was registered as the 
proprietor of that one-sixth share,’ and held possession of it for 
16 years until she died. A few days before she died Musammat 
Ghanlata executed an ekrarnama in which she stated .that by 
custom she had no title to the- share, and alleged that she had 
been permitted to hold possession of it merely by way of 
maintenance. It is obvious that she executed the ekrarnama as 
a compromise to secure, if possible, 400 bighas. of the lands 
for her grandsons, who were sons of her daughters. No 
explanation satisfactory to their Lordships of the reason why 


Musammat Ghanlata was allowed to take and to hold possession - 


of her late husband’s one-sixth share, and why the custom was 
not enforced in her case, has been forthcoming. It is possible 
that, owing to the novelty of the position, -the parties who were 
concerned were in some doubt as to their rights under ‘the 
custom. However that may have been, their Lordship are of 
opinion that a well-established custom in the family cannot bė 
defeated by the fact that in one case the custom- ` was- not 
enforced. The subsequent. history of ‘Ghansham’s: one-sixth 
share, so far as it is known to their Lordships, is inexplicable. -` 


Their Lordships hold that the custom in this family of ihe 
Durbhanga Raj by which females are excluded from the sticces- 
sion to Babuana property and to Sohag property applies in this 
case notwithstanding the separation and the partition which was 
effected by the plaintiff and his late brother, and consequently 


that on. the death of his brother the plaintiff became entitled té. 


the possession and enjoyment of the Babuand property and of 
the Sohag property which his brother held at the time of his 
death. Their Lordships agree with the Subordinate Judge, for 
the reasons stated by him, that the immovable properties which 
were acquired from the income and profits of. the Babuana 
properties are to be considered as accretions to, the Babuana 
properties, and they hold that the. plaintiff became, on his 
brother's. death, entitled to the possession and-enjoyment of those 
immovable properties. Their Lordships are not satisfied that 
the plaintiff proved a title to the possession of any. of the 
movable property or accumulations which he claimed. - The 
defendant was and is entitled to money maintenance, and as ng 
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substantial offer of adequate maintenance was made, their 
Lordships consider that the claim for mesne profits should be 
disallowed. 


Their Lordships will humbly advise His Majesty that the 
decree of the High Court should be set aside ; that the appellant 
should have a decree for the possession of the immovable pro- 
perties in suit excepting Nos. 15, 19, and 21 of Schedule 3, and 
No: 10 of Schedule 4 (A), and that in other respects the decree 
of the Subordinate Judge should be varied by dismissing the 
suit; that it be declared that the respondent is entitled to be 
paid monthly during her life, unless the property reverts in the 
meanwhile to the Maharaja of Durbhanga for the time being, 
future maintenance at the rate of Rs. 15,000 per annum, such 
maintenance to be a charge upon the immovable properties 
which the appellant will recover by the order in this appeal; and. 
that no costs be allowed to either side in the High Court or in 
the Court of the Subordinate Judge. 


Their Lordships consider that if the EER and his 


brother had not effected a partition this litigation might have 


been avoided. No costs of this appeal will be allowed to either 
side. - . 


Solicitor for appellants :—W. W. Box and Co. 
Solicitor for respondents :—T. L. Wilson and Co. 
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_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sankaran Nair and Mr. Justice Ayling. 
Ratnasawmi Chetty, minor by his next ... Appellant # 


friend, Velayudam Chetty. (Respondent) 

Ve 
Ratnammal and another _ ... Respondents 
i ` (Petitioners). 


Civil Procedure Code, Order XXIII, R. 2—Compromise—'‘Relating to the 
subject matter of the suit’’—Suit to set aside a will—Decree for payment to 
defendant Rs. 2750—Jurisdiction to be tested by reference to plaint and not to reliefs 
granted—Ob jection to validity of decree—Not to be taken in execution. 

In a suit fo set aside a will as a forgery brought in the Munsiff’s Court, a razi- 
nama was entered into by which inier alia a sum of Rs. 2,750 was made payable by 


* A. A. A, O. No. 72 of 1918. 17th February, 1914. 
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the plaintiff to the defendants and a decree was passed i in terms of the Razi, but- when 
execution was taken out, the plaintiff. objected that the decree ought not-to have 

been passed in terms of the Razias it did not relate to the subject matter of the 
suit, (none of the terms dealing with the will), and also that to give a decree for 
Rs. 2,750 was beyond the pecuniary jurisdiction of the Munsif. 

. Held that as presumably the plaintiffabandoned his claim as Tepak the will in 
consideration of the reliefs awarded to him, all the terms of the Razi could be pro- 
perly embodied in the decree, 

That the pecuniary jurisdiction of the Court to make ‘the decrêe was ‘to. be 
judged by reference to the plaint and not by reference to the reliefs awarded, 

That in any view, neither of those objections was available to the plaintiff 
as those objections related tothe validity of the decree and could not be gone into 
in execution. 


Appeal against the order of. the District Court of South 
Arcot, dated the 25th August 1913, in Appeal Suit No. 15 of 1913 
preferred against the order of the Court.of the District Munsif.of 
Panruti at Cuddalore, dated the 18th November 1912, in-E. P. 
No. 2, M.P. No. 695 of 1912 in O.S. No. 745 of 1907. © =è 

K. R. Subramania Sastri for Appellants.- 

M. Narayanaswami Aiyar for Respondents. - 

The Court delivered the following 


Judgment :—A suit was brought to set aside a will as a for 
gery. The plaintiff who was a minor by his next friend and the 2nd 
defendant who was also a minor by his guardian applied to the 
Court for leave to compromise the suit on the terms set forth in a 
Razinamah. As it appeared to the District Munsif that the com- 
promise was fit and proper and for the benefit of the minors the 
Court gave its sanction, and with the consent of the parties 
passed a decree in terms of the Razinamah. The decree contained 
the following words :—“It is ordered as follows,” and it then set 
forth the terms of the Razinamah according to which the plain- 
tiff was to pay Rs. 2,750 to the defendants. The defendants now 
apply to recover this amount by execution of the said decree. 
Various objections are raised by the ‘plaintiff. in Second Appeal.” 
It is first contended that there is no decree at all and even if 
there is one it is only a declaratory decree which cannot be exe- 
cuted. It is argued, that according to the Civil Procedure Code, 
the Court was bound to pass a-decree in acéordance with the 
Razinamah only with reference to the subject matter of the suit, 
that there is nothing in the so-called decree to show how much 
of the Razinamah referred-to the subject matter, that the- suit 
itself was for the declaration that the will wasa forgery and that 

52 


Ratnasawmi 
„Obati; 


‘atngihme. 


390 THE MADRAS LAW JOURNAL REPORTS. [voL. xxvii 


not only is there nothing in, the Razinamah itself to show whether 
the will was accepted to be genuine or declared to be a forgery, 
but the Razinamah suggests that the parties did not consider it 
necessary to settle that dispute. All this may be conceded. 
Nevertheless, we are of opinion reading the decree as a whole, 
that it embodied all the terms of the Razinamah which were to 
be enforced, if necessary in execution. We therefore disallow 
this contention.. : 


It is next argued that the decree was passed without juris- 
diction, because it went beyond the terms of section 375 of thé 
old Civil Procedure Code, 1882. according ‘to which the 
decree should be confined'to the subject matter of the suit, 
and also because. the decree directed the payment of a sum 
of Rs, 2,750-0-0 ;; which is beyond the pecuniary jurisdiction of 
the Dt. Munsif’s Court. There is nothing to show that .the 
decree was passed without jurisdiction. Secondly, if it was passed 
without jurisdiction on the ground stated, the objection cannot 
be taken in execution proceedings. As we have already pointed 
out, the decree does not state whether the Razinamah was - 


‘adopted in its entirety as referring to the subject matter of the 


litigation. It is probable that the plaintiff abandoned his claim 
for a declaration of the forgery of the will in consideration of the 
reliefs which were awarded to him. In that case it is difficult 
to say- that it is not competent to the Court to embody in the 
decree those terms in the Razinamah which formed a considera- 
tion for’ the withdrawal of the plaintiffs claim. See Appeal 
against order No. 230 of 1911 on the file of the High Court. But 
whether it is so or not it is quite clear the question whether a 
decree is against the provisions of section 375 of the old Civil 
Procedure Code, 1882, and is therefore erfoneous, must be raised 
by way of appeal, and not in execution proceedings. See The 
Manager of Sri Minatchi Devastanam, Madura v. Abdul 
Kasim Sahib 1. We agree with that decision. 


As to the question whether the decree was passed. without 
jurisdiction on the ground that the Dt. Munsif ordered payment 
of the sum of Rs. 2,750 it may be pointed out that the question of 
jurisdiction is determined not by the relief awarded but by the 


- valuation of the suit in accordance with the terms of the plaintiff, 





1. (1907) I. L. R. 80-M. 421, 
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see Arogya Udayan v. Appacht Rowthan1 Madho Das v. 


Ramji Patak ? and Rameswar Mahtonv. Dilu Mahton 8, Even 


if the decree was passed without jurisdiction the question cannot 
be raised in execution proceedings as the objection does not ‘relate 
to the execution of the decree but affects its substance and 
validity. See Sudindra v: Budan +. This view is also taken by the 
Bombay High Court in Chintaman Vithoba v. Bajaji 5. The 
decisions in Lakshmanaswamt Naidu v. Rangamma 6 and Raja 
of Vizianagaram v. Dantivada Chelhah do not apply. The 
cases relied upon by the appellant’s pleader Muhammad Sulai- 
man Khan v. Fatima 8 Haji Musa Haji Ahmed v. Purmanand 
Nursey © Indad Ali v. Jagan Lal }0 are not in point. The decision 
in Haji Musa Haji Ahmed v. Purmanand Nursey 9 had reference 
to the validity of foreign judgments. In Muhammad Sulaiman 


Khan v. Fatima 8 the question for decision was whether it was the . 


original decree of the appellate Court or the decree as amended 
without jurisdiction by the original court wasthe decree which ought 
to be executed. In the case in Imdad Ali v. Jagan Lal the 
defendant died before passing of the decree and therefore he was 
nota party to it. Inthe case in Bhagwantappa v. Vishwanath11 
the decision was that according to the Ss. 224 and. 225 of the 
old Civil Procedure Code of 1882 the Court to which a decree is 
sent for execution was competent to decide whether the decree 
was passed with jurisdiction or not and that it was only 
after a decision in the affirmative that it bécomes an executing 
Court. That is not a decision therefore.that.the question can 
be raised in execution proceedings. We therefore disallow: this 
contention also. The next question that is argued before us is 
that the direction to pay enhanced interest in thé decree is a 
penalty and should not be enforced. We see no reason to 
think that the term is sc unreasonable that it should not be 
enforced. - 


We therefore dismiss the appeal with costs. 





1. (1901) L L. R. 25 M. 543. a. (1894) I. L. R. 16 A. 296 
3 - (1994) I. L. R. 21 O. 550. 4. (1885) I- ÉL. R. 9 M. 80. 

5. (1896) I. O. R. 22 B. 475. 6, , (1902) I. L. R. 26 M. 31. 
7. (1904) L L. R. 28 M, 84. f8. (1889) I. L. R. 11 A..314. 
9. (1890) T.-L. È. 15B. 217, 10. (1895) I. LR. 17 Al. 478. 


41. (1904), 1. L. R. 28 B, 878. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
~ -Presént :—Mr. Justice Ayling and Mr. Justice Tyabji. l 
Mamubeari—Aveused in Cal. C. No. 403 of 1913 on the file 

of the Stationary Sub-Magistrate of Mangalore.. 
Workmen's Breach of Contract Act (Madras Act XIII of 1859)—Contract 


to convey clay personally and with the assistance of another—Personal labour, 


Conveying clay would be “work” within the meaning of Act XIII of 1869 
provided personal labour of the person undertaking the conveyance is intended to 
be utilized. The mere fact that another man is also to work with him does not 
exclude his undertaking from the scope of the Act. 


Held accordingly, where the accused agreed to convey clay for the complainant 
in boats to be provided by the latter by his own personal labour and that of 
another to be provided free of charge by him, that the agreement came. within the 
Act. e s 


Case referred for the orders of the High Court under 
S. 438 of the Crl. P. C. by the District Magistrate of South 
Canara in his letter, dated 24th February 1914, Dis. No. 222 
D. M. 14. l l 


The Acting Public Prosecutor on behalf of the Crown, 
The Court made the following 


Order :—Ayling J. The question whether an advance was 
received in cash as recited in the karar is purely one of appreci- 
ation of evidence and is not a Point on which this court is ac- 
customed to interfere in revision. 

The District Magistrate solicits a mille as to whether e a 
contract to convey clay can be regarded as falling within the 
scope of Act XIII of 1859. It is difficult to see why the con- 
veyance of clay should not be “ work ” within the meaning of the 
Act—provided: that the personal labour of the person who 
undertakes the conveyance is to be utilised. Vide the judgment 
of Turner C. J. in Gilby v. Subbu 1 which clearly lays down the 
distinction to be drawn between a workman or labourer under the 
Act and a mere non-working contractor. l 


_. In the present case the defendant undertook to convey clay 
for the complainant in his (complainant’s) boat by means of his 
‘own (defendant’s). labour and that of another man who was to be 
provided free.of charge by him (defendant), He was to convey 
nine boxfuls a day and to receive wages at the rate of 12 as. a 


Gr."Rev.-C. 167 of-1914. `` - + “loth Awgust 1914, - 
A. (1888) TL. B. 7 M. 100. 
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day. .I consider that this agreement comes within. the scope of 
the Act. The mere fact ~-that hnother, man was also to work 
‘does not exclude it : vide the wording of S; 1 of the Act and the 
ruling above quoted. >` 

The case reported in Caluram %. Chengappa 1, to which the 
District Magistrate refers ‘is easily distinguishable. There the 
contract was to convey salt by boat; but. the defendant did not 
bind himself to render personal labour but to convey the salt in 
his (defendant’s) own boat: As the learned Judges say “it was 
an agreement for the carriage of salt; but we do not think com- 
plainant can be termed an employer of Tebot or. defendant, a 
labourer.” . 
There is in my opinion no ground for’ interference. 
| Tyabji, J—The District Magistrate of South Canara under 
S. 438 of the Cri. P. C. bas reported for our orders certain pro- 
ceedings in which the accused.was ordered under the Workman’s 
Breach-of Contract Act XIII of 1859, to work in accordance with 
the contract between him and the complainant (Ex. A). The 
District Magistrate is not satisfied as to the correctness of the 
order, 

Four ' requirements are. . necessary for , making the Act 
applicable, V1IZ.— 

1. That a contract ‘has been entered into between 

(a) A master or employer (the preamble mentions manufac- 
turers, tradesmen and others) but S. 1 refers to “a master or 
employer” who in the subsequent sections is referred to as “the 
complainant” and, 

(b) an artificer, workman or labourer. 


2. That the artificer, workman or labourer has sana 
from the master or employer or some one Acie on his behalf an 
advance of money for the work. 

3. That the advance is on account any work which the 
artificer, workman or labourer ‘bas . 

(a) contracted to perform or 

(b) to get performed by any other Pn or workmen or 
labourers ; and an 

_4, That the artificer, okan or labourer has wilfully and 
without lawful* or reasonable excuse neglected or refused to 
perform the work or = it. performed according to the terms af 


TH > (1889) I. L, R. 13M, 857, 
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the contract. (In the preamble this is referred to as fraudulent 
breach of contract for which the remedy by suit in Civil Courts 
for the recovery of damages is wholly insufficient and which, it is 
just and proper, should be subject to punishment). 

_ The District Magistrate refers in the first place to the evi- 
dence on which it has been held that the accused was paid the 
sum of Rs. 47-4-0 by the complainant under the contract. The 
District Magistrate expresses the opinion that “the defence story 


that no money was received by accused is credible.” If so, then 


the second requirement mentioned above would not pe satisfied. 
There was however evidence on which the Magistrate who tried 
the case and heard and, saw the witnesses was justified in holding 
that the accused received the advance and I agree with my learned 
brother that this is not a case in which we can interfere in revi- 
sion with this finding of fact. _ 

Secondly the District “Magistrate “solicits a ruling on the 
point whether a contract to convey clay can be regardéd as fal- 
ling within the scope of the Act.” 

It seems to methat this question is too general to permit of 
its being answered satisfactorily as it stands. Some contracts to 
convey clay would fall within the scope of the Act; others would 
not. Whether any particular contract would or would not fall 
within the scope of the Act must depend upon whether the con- 
tract fulfils the requirements of the Act as above stated. 

There are two rulings of this Court to which I must refer, 
in this connection. In Gilby v. Subbu! the accused was described 
as acontractor by the complainant himself. The contract was 
for “earthwork, the cutting of a race-course; there was a plan 
and estimate.” The accused was not to labour on the race-course, 


‘It was held that “he was not a workman within the meaning of 


the Act with reference to the contract for earthwork.” In 


‘Caluram v. Chengappa 2 the contract was for conveyance of salt; 


the accused was not to render personal labour. It was held that 
on the one hand the complainant was not a master or employer, 
and on the other hand the accused was not a labourer. 

These two cases illustrate the difficulty that may arise in 


giving full effect to both the requirements of the Act which are 
numbered (1) and (3) by me. For, though the contracting party 





1. (1888) I, L. R. 7 M, 100, 2. (1889) I. 1. R. 357. 
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must be an artificer, dakie or labourer inder (4) his contract 
may be to get the work performed by other artificers, workmen 
and labourers under (3). The decisions establish that (by reason 
of the first requirement) it is necessary that the work which the 
accused has agreed actually to do for his employer should be 
work of such a nature that one doing it may be described as an 
artificer workman or labourer, notwithstanding that under Ss. 1 
and 2 that work may consist of getting something performed by 
other artificers workmen or labourers. When the work agreed to 
be done consists of providing labour and supervising the cutting 
of a race-course or the conveyance of salt in boats without 
labouring in the race-course or in the boats, then such work has 
been held not to be that of an artificer, workman or labourer. 
Coming now to the contract with which we have to deal, 
the accused undertook to convey the clay which is referred to in 
thé contract by the complainant’s boat with the assistance of 
another person “at my (ie., the accused’s) own expense.” Nine 
boxfuls were to be daily conveyed in this manner and delivered 


at a tile factory. Twelve annas per day-were to be the “ wages ” 
of the accused, 


With reference to this contract, it is not denied that the 
complainant is a “master or employer”. (See the requirements 
of the Act numbered (1) above.) The question that is raised 
however is whether the accused is “ an artificer, workman or 
labourer, ” and whether the work agreed to be performed by 
him was such as would be performed by “an artificer, workman 
or labourer.” (See the clauses numbered (1) and (2) above). 


I agree with my learned brother’s interpretation of the con- 
tract, that under it the accused was to convey the clay by his 
own labour assisted by the labour of another person. The work 
agreed to be done involved the carrying of the clay from the river 
side in the six villages referred to in the contract, and taking the 
boat down to the factory. A person doing this kind of work 
under the circumstances referred to in the contract, may, it seems 
to me, be described not inaptly asa labourer. Then does the fact 
that he is to get the assistance of another person to do this work, 
and to pay for that other’s work, remove the accused from the 





1. (1889) IL,R. 18 M. 851, 
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‘Mamubeari category of a labourer? That question must be answered. with rée- 
oa ference to the particular work agreed to be done in the particular 
Tyabji J. contract. A. contractor supplying labour and. materials and - 

e supervising the labourers but not himself labouring is not himself 
a labourer’as held in the casés above cited; but when a person 
is both the supplier of labour and labourer himself it must depend 
upon the terms of the.contract whether the character of work 
.as a whole is or is’ not. that of work done by a workman or 
labourer. s : 

In the case before us it seems to me that thé trying Magis- 
trate was justified in holding that the accused was a workman or 
labourer within the meaning of the Act with reference to the 
contract in question. I would answer the reference. accordingly. 


—-—' 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr.Justice Miller and Mr. Justice Sankaran Nair 


Sellappa Koundan ; ... Appellant * | 
| Mp (Plaintiff) 
Gurumoorti alias Kali Goundan ; ... Respondent 
Peria Goundan'. (Defendants 2 and 1). 


Sellappa - , Registration Act, S. siba pr onise petition—Recital of release of rights in 
Goundan ae property—Admissibility of. 
v. -A compromise petition reciting an ‘actually effected release of the rights of a 
Gurumurti.  go-parcener in the family property is admissible in evidence to prove the release 
though not registered. r 
` 'Bindesri Naik v. Ganga Saran Sahu (1), Natesa Chetty v. Vengu Nachiar (2), 
followed. Chellamma v. Rama Rao (3), referred to. 
Appeal from the decree of the District Court of Trichino- 
poly in A. S. No. ‘439 of 1911 preferred against the decree 
of the Court of the District Munsiff of Namakal in O. S. 
No. 108 of 1910. 
` C. 8. Venkatachariar for Appellaat. 
C. Krishnamachari for R. Rangasami Iyengar. for Res- 
pondents. l 
Thc Court delivered the following 
Judgment :—The compromise is in our opinion admis- 
sible “in evidence under the’ decision of the Privy Council in 
‘Bindesti Naik v. Ganga Saran Sahul. In that case their 
‘Lordships decided that petitions by the creditor accepted as 





= A. A. O. No. 805 of 1913. : lith September 1918. 
1. (1897) I. L. R. 20 A. 171. (P. C.) 2. (1909) I. L. R. 88M. 102. 
8. (1911) I. L. R. 36 M. 46, 
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correct by. the Abor and presénted to the Courts would. have 
been admissible withóut registration in proof of a variation of a 
registered contract.: These documents were described by their 
. Lordships as pleadings filed by the parties and the compromise 
petition’ in the present case occupies a corresponding position. 
In Natesa Chetty v.. Vengu Nachiar 1, -to which one of 
us was a party and with which we both agree, this view 
was taken of the decision in Bindesri Naik v. Ganga Saran 
Sahu 2, and we do not find that it has been expressly dissented 
from in Chellamma v. Rama Rao 8, though in that case the 
learned Judges seem to put a different interpretation’ on the 
language of the Privy Council. Taking this view, it follows that; 
if the compromise, properly construed, evidences an actually 
effected release by the 3rd defendant of his rights in the family 
property, it is admissible in evidence and if, as is argued, it 
evidences only an agreement to give a release, then also it does 
not require registration. : 

We reverse the decree of the District Judge and-remand the 
case to him; he will receive the document Exhibit A 3-in evi- 
dence and dispose of the appeal according to law. Costs will 
abide the event. . 


IN THE HIGH CO URT OF JUDICATURE AT MADRAS. 
`. Present —Mr. Justice Sadasiva Aiyar, and. Mr. Justice 





ie 9 
` Ranga Ramanujachariar and another | ... Plaintiffs™,. : 

meli v, BL - (1 and 2 Defendants). 

Srinivasa 2 Aiyangar and others `; > .... Respondents.; 


> (PUf. and Defts. 3 to 5). 

Landlord and tenant -Transfer of occupancy right—Liability for rent after 
notice to landiord—Tenaney created by contract and cases governed by Transfer of 
Property Act or Estates Land Act excepted. 

In cases not governed by the Estates Land Act or the Transfer of Property Act 
provided that the tenancy is not one created by- contract, the occupancy tenant, 
who transfers his interest ceases to be liable for rent after he gives notice to the 
sandlord of the transfer. 

- Petition under S. 25 of IX of 1887, praying the High Court 
to revise the Decree ofthe Court of the. District Munsif of 


Conjeevaram in S.C.S. No. 1487 of 1912. 





* O: Ra P.-No. 266 of 1913. ’ + 80th April 1914, and gand J aly 1914: 


1, (1908) I 1. È. R. 88 M. 10%. 2. (1897) I D. R. 20 A. 171. (P. 0.) 
- Bi (1941) 7. L, R. 86M. $0. o 
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P. R. Srinivasa Aiyangar for Petitioner. 

T. Arumainatham Pillai, for Respondents. 

The case came on for hearing in the first instance before 
Mr. Justice Sadasiva Aiyar who passedthe following l 

ORDER :—The only arguable ground in this revision peti- 
tion relates to the contention that as defendants l and 2 had 
sold their occupancy rights on lands Nos. 67 and 68 to the 4th 
defendant in the beginning of Fasli 1321 (1-8-1911) and gave 
notice of that sale at once to the plaintiff, the defendants 1 and 
2 are not liable for the rent of Fasli 1321. 

Both sides admit that the Estates Land Act does not apply 
to the relations between the parties. So, S. 146 cl. (1) and S. 
145 of that Act cannot govern the rights ofthe parties. Nor 
can S. 108. cl. (j) of the Transfer of Property. Act apply as 
agricultural tenancies are outside the scope of that Act—(see, S. 
117) unless the Local Government notifies to that effect. 

Dr. Rash Behari Ghose in his argument as the Appellant’s 
Advocate in Sasi Bhushun Raha v. Tura Lal Singh Deo 
Bahadur 1, contended that in the case of a tenant with rights 
of permanent occupancy the tenant is entitled to sell the holding 
and that “it is the common law of India that on transfer of a 
tenure with notice, ‘the lessee ceases to be liable for rent.” 
The validity of that contention was not decided upon by the 
Court in that case as it was unnecessary to do so.. I am 
inclined to agree with that contention and I think that that 


principlé of the common law of India is practically adopted in 


the Estates Land Act with a slight variation in favour of the 


landlord. If it is a correct principle to apply, the defendants 1 


and 2 will be liable ‘only for about one month’s rent (between 
lst July and 1st August 1911) due proportionately on lands, 
Nos. 67 and 68, so far as Fasli 1321 is concerned the 4th 
defendant, being liable for the balance of the rent due on those 
lands in that Fasli. l 

As the question of law above discussed is, however, an 


important one, let the case be posted before a Bench. 

The petition coming for hearing againon 22nd July 1914 in 
accordance with the above direction, the Court delivered the 
following `` : 

1. (1895) I, L, R, 22 0. 494. 
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Judgment:—Sadasiva’ Aiyar J:—I have already given some 
reasons (while admitting the petition) for holding that an agricul- 
` tural tenant- owning the Kudivaram right ceases to be liable for 
subsequent rent after he gives notice to the landlord of the sale 
of his interest. The decision in Monica Kithiria v. Subraya 
Hebbarat turned upon the existence of privity of contract between 
the landlord and the mulgeni tenant in that case but the 
relationship of landlord and teriant with permanent occupancy 
right was not created by any contract in thiscase. S. 55 cl. (J) 
of the Transfer of Property Act also makes it clear that the 
vendee becomes liable for rent due on the property sold from 
the date of his acquisition of-title by purchase. ‘In the result 
the Lower Court’s decree will be modified by making defendants 
l and 2 liable for only 78 Rupees of the amount decreed and 
three-fourths of the costs of the suit. The petitioners must pay 
- three fourths of the respondents’ costs here. ; 


Tyaoh J:—The question involved in this.petition is whether 
the original tenant is responsible for rent on the holding, after 
he has transferred his holding to a third person and given notice 
of the transfer to the melwaramdar (landlord). . 


The Madras Estates Land Act does not apply in terms but 
the provisions of Séctions 146 (2) and 147 (3) supply analogy. 
The other rules of statutory law that may possibly be applied 
are the transfer of property Act S. 55 (1) (j). S. 101 cl. (j) of the 
Transfer of Property Act however refers to relations arising out 
of contract. In the case of tenants with occupancy rights those 
rules do not, it seems to me, furnish a sufficiently close analogy. 
The law has, it may also be pointed out, always leaned in favour 
of allowing transfers of interests in land. This may be 
exemplified by the attitude of English Judges towards under- 
leases even in cases where there are covenants not to underlet 
See West v. Gwynne 2. On the whole therefore it seems to me 
that the rule of law which is indicated as being applicable in the 
present case is that an occupancy tenant isnot any more liable 
for rent after he has transferred his holding and given notice of 
the transfer to his landlord. : l 


I agree therefore in the order proposed by my learned 
brother. 


1. (1907) I. L. R. 30 M. .410, 2, (1911) 2 Ch, 1. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sankaran Nair and Mr. Justice 


Spencer, . . 
P. Alwar Chetty ... Appellant.* 
' (Plaintiff) 
v. 
P. Chidambara Mudali (died) and-others ... Respondents. 
(Defendants.) 


Administrator General's Act (Act II of 1874) s. 20— Letters of administration 
laken—Powers under—Vesting—Probate and Administration Act, sa. 4,90, 149— 
Alienation by Administrator General--Court’s sanction if necessary—Transfer by 
heir—Transfer by Administrator General with notice of—Priority of. 

All the property whether immoveable or moveable belonging to the estate of a 
deceased Hindu dying intestate in respect of which the Administrator-General takes 
out letters of administration vests in him. Unlike the ordinary: administrator, he 
may dispose of any portion of it without the sanction of the Court. 

. Administration cannot be treated as closed until every act necessary for its 
completion is done anda sale made by the Administrator-General of a portion of 
tke estate to realise his commission.takes precedence over an earlier transfer effected 
by the heir whether the Administrator-General has notice of such transfer or not. 

On appeal from the judgment and decree of Sir Charles 
Arnold White, Kt., Chief Justice, dated the Sth September 1906, 
in O.S. No. 144 of 05 of the High Court. ` 

C. K. Mahadeva Aiyar for the Appellant. 

C. Venkatasubbaramiah, and V. Visvanadha Sastri, 


Messrs. Short, and Bewes and Co. for the Respondents. 

The Court delivered the following _ ; 

Judgments :—Spencer J.—This is an appeal froma judgment 
of the learned Chief Justice sitting as a single Judge on the Origi- 
nal Side of the High Court, . 

Upon the death of one Rajamanicka Mudali, the father of the 
ist defendant, the Administrator-General was directed by an order 
of Mr. Justice Boddam upon a petition presented to him on the 
Original Side to take out Letters of Administration to the estate 
of the deceased. Accordingly, Letters of Administration which 
are Exhibit Y were granted to the Administrator-General on the 
28th March 1899, The 1st defendant is said to have attained his 
majority on November 1904, On the same day he mortgaged a 
house belonging to the estate of his deceased father in favour of 
the 3rd defendant; andon the 26th April 1905 he sold the same 
“#0, S. A. No, 61 of 1906. : Tth August 1914. 
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house to the plaintiff for Rs. 2500. Subsequently in July 1905 
the Administrator-General at the Ist defendant’s request sold this 
house to the 2nd defendant for Rs. 2300 in order to recover 
the commission due to him for the administration of the estate, 
and a sale deed was executed on the Ist August 1905 to that 
defendant. The plaintiff brought this suit for a declaration that 
the sale by the Administrator-General to the 2nd defendant was 
invalid ; but this contention was found against him and the suit 
was dismissed, He now appeals. . 

The appellant’s pleader, in his arguments, has raised the 
following questions: —(1) Was the sale bythe Administrator-Gene- 
ral after the 1st defendant attained majority and without the 
orders of the Court a good and valid sale ? (2) Did the property 
vest in the Administrator-General by virtue of the Letters of 
Administration ? and (3) Did the property vest in any other 
members of the family ? 

The last point may be briefly disposed of by pointing out 
that if the property passed by survivorship to any person other than 
Ist defendant, the plaintiff who claims to derive title from 1st 
defendant will be out of Court. 

The answer to the first question must depend on the answer 
to be given to another question which is, what powers does 
the Administrator-General possess when dealing with the estates 
of Hindus administered by him under Act II of 1874? 

S. 17 of this Act empowers a Court to pass such an order 
as Exhibit K purports to be, directing the Administrator- 
General to apply for Letters of Administration of the effects 


of any person including Hindus who die leaving assets within ` 


the local limits of the Ordinary Original Civil Jurisdiction 
of the High Court in the Presidency Towns. $S. 18 pro- 
vides that, in cases where danger is apprehended of such 
property being wasted before the legal “successor can be ascer- 
tained, the Court may authorise the Administrator-General to 
collect and take possession of such property and hold it according 
to the orders and directions of.the Court, and thereupon thé Ad- 
ministrator-General shall be entitled to collect and take pos- 
session of such property and if necessary, to maintain a suit for the 
recovery thereof. This section is not a section under which 
Letters of Administration are granted, because it expressly refers 
to the contingency of Letters being afterwards granted, 
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The section under which Letters of “Administration are 


granted is S., 20, and this section contains no words to the 
effect that the Administrator-General must act” “under the’ 


_ orders and directions of the Court”, In the absence of any 


words to the contrary it may bé presumed that after receiving 
the Letters of Administration he should exercise his ordinary 
powers as Administrator-General. In the case of In the goods 
of Hari Das Dutt deceased, 1 it was held by Harington J, that 
an Administrator-General holding an estate under S. 18 of the 
Administrator-General’s Act pending: the grant of Letters of 
Administration would not be in any better position than a 
private administrator. In Lal Chand Ramdayaly. Gumtibat, 
Ghella Pema et alv. Gumtibai, 2”, there is an observation at 
page 153 that an Administrator-General who has obtained a 
fiat for Letters of Administration would have no higher 
authority over, or estate in, the deceased’s property than any 


| ordinary Administrator would have over, or in, the property of a 


deceased Hindu whatever that authority or estate might be.. 
The Act itself does not define the powers of the Administrator- 
General. .But under the Charter of 1900 this High Court was 
invested with power to grant Letters of Administration in such 
manner and form as was at the time in use, or might hereafter 
be in use, in the Diocese of London and to do all other things 
whatsoever needful and necessary on that behalf. (See Morley’s 
Digest, Vol. II, p. 619. eT ae 


This leads us to the second question whether the estate 


. vested in the Administrator-General by virtue of the grant of 
“the Letters of Administration. The learned Chief Justice has 


held that it did, notwithstanding the fact that no vesting sec- 
tion is to be found in the Administrator-General’s Act. S. 179 
of the Indian Succession Act and S. 4 of the Probate and 
Administration Act expressly provide that the executor or 
administrator of a deceased person is his legal representative 
for all purposes and all the property of the deceased person vests 
in him as such. Before these sections can be applied, it must be 
considered whether the Administrator-General’s Act is a self- 
contained Act, or whether it must be read subject to the 
provisions of either of these two Acts so far as they can be 


— 


1, (1906) 11 C. W. N. 198. 2, (1871) 8 Bom. H. C. R. 140 (P. C.) 
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applied to the circumstances of the sass ge case. By s. 2 of 
the Hindu Wills Act (XXI of: 1870), S . 179 of the Indian 
Succession Act was applied to the wills of Hindus in the towns 
of Bombay and Madras and was again repealed by S. 154 of the 
Probate and Administration Act.” The result of this is that, “so 
far as the wills of Hindus are concerned 5. 179 which vests the 
estate of a deceased Hindu in his Administrator does not apply, 
although certain other sections of the Indian Succession Act do 
apply to wills of Hindus; but the present case, being a case of 
intestacy, will not be governed by the Hindu Wills Act (XXI of 


1870). “Again, if the Administrator-General’s Act has .to be ` 


read subject to the provisions of the Probate and Administration 
Act, S.4 which vests the property in the Administrator will 
apply; and also S. 90 which restricts the power of an Adminis- 


trator to dispose of property by way. of sale or . mortgage’ l 


without the previous permission of the Court must be applied. 
In the Succession Act there is no restriction such as is contained 
in S. 90 of the Probate and Administration Act, and therefore 
if the cases of Hindus dying intestate ought to be governed by 
the Succession Act, there can be no doubt that the estate of the 
deceased is vested in the Administrator and that he has’ full 
powers to dispose of it in such manner as may appear to him 
proper. With reference to the Charter which gives powers similar 
to those in use in the Diocese of London, it may be observed that 
the office of the Administrator-General in this country corres- 
ponds to that of the public trustee in England, and the power of 
a-public Trustee when dealing with small estates of a capital 
value not exceeding 1,000 £ include such powers as arise from 
the fact that after he declares in writing signed and sealed 
by him that he takes over the administration of the estate 
excepting copyhold and stock .vests in him asif it were 
transferred to him by a vesting order under the Trustee Act. 
The learned Chief Justice has observed in this connection 
that according- to the practice’ of the English Court’ of 
Probate the Administrator would have power to deal with 
everything that ig covered by. the. Grant. without obtaining 
the special sanction of the Court. Although the Administrator- 
General’s:‘Act does not in- express “words, state that all the 
properties over which the Administrator-General has obtained 
Letters of Administration vest in him, 5. . 33 contemplates the 
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fact that estates may be vested in the Administrator- 
General by virtue of Letters of Administration. In the absence 
of any words of limitation in this Act, we feel no doubt that the 
learned Chief Justice was rightin holding that the estate of 
Rajamanicka Mudali vested in the Administrator-General. It has 
further been argued that in any case the Administrator-General 
had no authority to dispose of immoveables. Although in 
Kadambinee Dossee v. Koylash Kaminee Dosseel,it was 
considered that Letters of Administration applied only to 
moveables,.S. 23 (a) has been introduced subsequently by Act IX 
of 1881 and makes it clear that there is no distinction to be 
made in India between real property and personality, by declar- 
ing that Letters of Administration sball have effect over all the 
property and estate, moveable or immoveable of the deceased 
throughout the Presidency. 


A further difficulty has.arisen in this case owing to the provi- 


` sions of S. 90 of the Probate and Administration Act having been 


embodied in the Letters of Administration (Ex. Y) granted to 
the Administrator-General and printed on the reverse of the 
same. It appears from enquiries that we have caused to be made 
that it is the practice on the Original Side to print S. 90 of the 
Probate and Administration Act on the last page of all Letters 
of Administration whenever they are granted under that act. 


-Whether this section, which restricts the power of the 
Administrator to mortage, or transfer by sale, the property of 
which he takes control, was added to the grant in this particular 
case by design or accident cannot now be ascertained, But in 
either case S. 149 of the Probate and Administration Act destroys 
the effect of this addition. This section declares that “Nothing 
contained in this act shall affect the rights, duties and privileges, of 
the Administrator-General, Bengal, Madras or Bombay.” S. 52 of 
the Administrator-General’s Act permits Administrators-General of 
Bombay and Madras to retain a commission of 5 per cent. upon 
the amount or value of the assets.which they collect and distri- 
bute in the due course of administration. l 


The administration cannot be treated as closed until every 


act necessary for its completion has been done, and such was not 
the case here as may be seen from Ex. T dated 18-8-05. It 


1. (1877) I. L. R. aC. 481. 
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therefore appears that the Administrator-General had not, in the 
present case, been divested of his -powers at the time when the 
sale to the 2nd defendant was made, and therefore that he was 
acting within the scope of his authority in conducting the sale. In 
‘this view of the case, the plaintiff's appeal fails and must be 
dismissed. The 2nd and 4th respondents costs (1 set) will 
be borne by the estate. Appellant will bear his own costs. 
The 3rd defendant who took a mortgage of the suit house 
from the lst defendant supports the plaintiff in this appeal 
and pleads that even if the legal estate was not divested 
by the first sale, yet the beneficial interest has already passed 
to him to the knowledge of the Administrator-General and that 
he is entitled to retain it in spite of the second sale. 


In regard to this contention we are of opinion that 3rd 
defendant’s case must stand or fall with the decision of the 
question of the property being vested in the Administrator 
General at the time when ist defendant entered into transactions 
with plaintiffs and 3rd defendant. -: 


3rd defendant will bear his own costs of this appeal. 
Sankaran Nair J :—I agree. 


—— ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr, Justice Seshagiri Aiyar. 


Venkateswara Aiyar f .., Petitioner* 
(Plaintiff) 
a, BG 
Cherasseri Madathil Ravanunni Nair Plaintiff 
i (Defendant) 


C.P.C., Ss. 10,11, 151—Minor plaintiff —Newi friend—Death of —Dismissal in 
consequence of-~Nullity—Ss. 10 and 11 only bar trial, not institution—Stay of 
suit under 9. 10 not dismissal—Proper ‘procedure—Vezatious actions Act—Princi- 
ples—Haxtension to India. 

There is no provision of law enabling the Court to dismiss a suit on account 
of the death of the next friend of the minor plaintiff. An order dismissing the suit 
under those circumstances is a nullity and notwithstanding the order, the suit 
must be regarded as pending. 

Neither S. 10 nor 5.11 O. P. ©. precludes the institution of a fresh suit for 
the same relief; they only bar the frial. 


“GO. R,P. No. 494 of 1918, 
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In cases coming within S. 10, the proper procedure is to stay the suit and 
not to dismiss it. ü 


A party is not precluded from contending that an order isa nullity from the 
mere fact that he unsuccessfully applied to have it set aside. 


To a certain exent, S. 161 O. P. C. introduces into thiscountry the principles _ 


. underlying the Vexatious Actions Act (59, and 60 Vict. ©. 51). 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the degree of the Court ‘of the Subordinate Judge 
of Palghat in S. C. S. No. 2066 of 1912. 


C. V. Anantakrishna Aiyar for Petitioner. 
K. P. M. Menon for Respondent. 
The Court delivered the-following 


Judgment :—O. S., No. 369 of 1905 was instituted by a 
next friend of the petitioner who was then a minor. Sometime 
after, the next friend died on the 25th October 1906 the Munsif 
declared that the suit abated in consequence of his death. “On 
aitaining majority, the petitioner moved in 1912 to set aside’ this 
order of abatement. The petition was dismissed on the ground 
that it was bound by limitation. The present suit was instituted 
for the same reliefs as those prayed for in O.'S, No. 369 of 1905. 
The Subordinate Judge dismissed this suit on the ground that 
the order of abatement precluded the ae of afresh suit. “This 
petition is against that decision. 


There can be no doubt that the order -directing the suit 
to abate was illegal. There is no provision of law which enables 
a Court on the death of the next friend to dismiss the suit. It 


was the duty of the Court to see that a new friend was appointed 


or to allow the suit to be pending till the minor attained majo- 
rity. The order of the 25th October 1906 was a nullity and can 
have no effect upon the rights of the plaintiff. The Subordinate 
Judge is therefore wrong in holding that that order precluded the 
filing of the present suit. Mr. Menon who appeared for the 
counter petitioner rightly conceded that that conclusion of the 
Subordinate Judge could not be,supported. But he argued that 


‘as the petitioner had chosen to apply to set aside the abatement 


order and as that application had been rejected, he was estopped 
from pleading that the original order was of no effect. I cannot 
agree with this contention. -If the petitioner misconceived the 
effect of an order which it was legally of no force, he was not 
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estopped from pleading subsequently that, it was not necessary 
for him to set aside that order. 


The result of holding that the first order was a nullity and 
that the proceedings taken to set it aside did not affect the rights 
of.the parties is that the Original Suit No. 369 of 1905 is still 
pending. Mr. Menon contended that as the suit had not legally 
terminated it was not open to the petitioner to file a fresh suit 
and that the order of the Subordinate Judge dismissing it could 
be sustained upon this ground, I was at first inclined to agree 
with this agreement. But on considering the matter more fully 
I have come to the conclusion that the order of the Subordinate 
Judge was wrong. The Code of Civil Procedure provides two 
remedies to a person who is being harassed for the same. relief 
more than once. S. 10 enables the defendant to plead that the 
matter is lis pendens and that the suit should not be proceeded 
to trial. . In other words he can claim that the relief claimed 
against him is sub-jwdice and that he should not be put to the 
necessity of defending the claim twice over. The other remedy 
is given by S. 11. Ifa matter has once before been adjudicated 
upon, the defendant can say that the matter is res judicata 
and that there should not be a second trial; In neither of these 
cases can he plead that the suit ought not to have been instituted. 
Both the pleas above referred to pre-suppose the existence of a 
suit on the file of the Court. The only provision of law in the 
Civil Procedure Code which bars the institution of suits is that 
contained in S. 12 which precludes a party from filing a suit in 
respect of a matter which by the rules he is debarred from enforc- 
ing by a suit. The present case is governed by S..12. Since 
the case was heard Mr. Menon has drawn my attention to the 
decisións reported in Meckjee Khetee v. Keswajee , Divachand 1 
and Balakrishna v. Kishna Lal? and Nemaganda v. Paresha 8 
which contains dictas to the effect that S, 10, (corresponding 
to S. 12 of the old code)-does not bar the institution of suits, but 
only their trial. The learned counsel however argued that the 
change in the language of S. 10 indicated that the suit could be 
struck off at once. I am unable to see any substantial difference 
between the language of the new and old codes. 


1. (1879) 4:0. L. R., 282. < 2. (1889) I. L. R., 11 A. 148, 
3. (1896) I. L. R., 21 B. 640. 


55 


Venkateswara 
Aiyar 
oo Oe : 
Oherasseri 
Madathil 
Ravanunni 
Nair. 
Seshagiri 
Aiyar, J. 


Venkateswara 
Aiyar 
v. 
Oherasseri , 
Madathil 
Ravanunni 
Nair. 
Seshagiri 
Aiyar, J. 


408 THE MADRAS LAW JOURNAL REPORTS. [VYOL. XXVII 


The point which’ I reserved for consideration related to the 
wording of S. 151 of the Code of Civil Procedure. It is a new 
provision and has been inserted to enable courts to deal effectually 
attempts to abuse the process of the courts. To a certain extent 
it introduces into this country the principle underlying 59, and 60 
Vic. C. 51 entitled the “ Vexatious Actions Act.” S.1 of that 
Act deals with the abuse of the process of the Court, but it pre- 
supposes that the person seeking the aid of the Court is habitu- 
ally and persistently instituting suits. Lord Halsbury points 
out in Reichel v. Magrath 1 that “it would be a scandal 
to the administration of Justice, if, the same question having 
been disposed of by one case, the litigant were to be permitted 
by changing the form of the proceedings to set up the same case 


“again.” Therefore in order that the litigant may be shut out 


from setting up the same case over again, the first case must 
have been disposed of. Inthe view I have taken, O. S. No, 369 
of 1905 isstill pending. If that is so, although the present suit is 
against the same party and for the same relief and is based 
upon the same cause of action, I cannot hold that it would be 
an abuse of, the process ‘of the Court to allow the plaintiff to 
carry on the present litigation until the previous one comes to 
a legal termination. It may be that the first suit may fail on 
some technical ground and if I were to direct that that suit 
must be struck off the file, I may be denying the plaintiff his 
just rights. After giving my most careful consideration to the 
points involved, I have come to the conclusion that the only 
course open to defendant is to move that the trial of the present 
suit be stayed under S., 10 of the Civil Procedure Code. 
Mr. Menon drew my attention to the fact that immediately 
after the death of the next friend aguardian was appointed by 
the District Court of the person and property of the minor. But 
there are no materials before me to show whether this guardian 
prosecuted O. S. No. 369 of 1905. If he did so and if the suit 
came to an end, that may be a bar to the present suit. That is a 
matter to be decided by the Subordinate Judge on the merits. 
For these reasons I hold that the order of the Subordinate 
Judge dismissing the suit in limine cannot be upheld. I reverse 
his order and direct him to retake the case to his file and 
dispose of it according to law. The costs will abide the result. 


1, (1889) 14 A O. 665, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS Š 


Present :—Sir John Edward Power Wallis, Offg. Chief 
Justice and Mr. Justice Kumaraswami Sastri. 

Sir Venkataswetha Chalapathy Ranga Rao Bahadur 
K. C.LE. 


Maharaja of Bobbili and others ... Appellants* 
v. (Plaintiffs). 

W. S. Venkataramanjulu Naidu 
and others ... Respondents 


(Defendants & 
4th defendant's 
Legal Representative). 


Hindu Law—Joint family—Alienation by coparcener of his undivided share of 
family property—Alienee— Auction purchaser, right of, to mesne profits against 
Cther members—~Practice. 

The alienee of the undivided ies of a member of a Joint Hindu family does 
not become a tenant in common with the other members of the family and will not 
be entitled to the profits of such share from the date of the alienation. Nangeyya 
Mudali v. Shanmuga Mudali 1), Observations in Ayyagari Venkatarammayya v. 
Ayyagari Ramayya (2), Chinnu Pillay v. Kalimuthu Pillay (8), and Subba Rao v, 
Ananta Narayana (4), disapproved. 


Appeal from the decree of the District Couit of Chingleput 
in O. S. No. 3 of 1908. 

This is a suit for partition and recovery of possession of one- 
third share of a shrotriem village with mesne profits. The case 
for the plaintiffs was that they together with the 6th defendant 
purchased the undivided one-third share of a shrotriem village at 
a court auction held in execution of the decree in O. S. No. 33 of 
1899 on the file of the District Court of Chingleput on 12-7-1905, 
and the sale was confirmed on 17-8-1905. The 6th defendant 
afterwards conveyed his interest in the property to the plaintiffs, 
who obtained symbolical delivery of the’one-third share in March 
1907, Defendants 1 to 3 were the owners of another share while 
the remaining one-third share belonged to defendants 4 and 5. 
On 30-10-1907, the plaintiffs called upon defendants 1 to 5 to 
pay to them their share of the income from the date of confir- 
mation of the sale and for effecting a division of the estate. 
Defendants 1 to 5 failed to do so, hence the suit. The contesting 

1. (1914) 26 M. D. J., 576. 2. (1902)1. LR. 25 M. 690,716,717, 


8. (1910) I. D. R., 85 M. 47. s.c. 210 M.L.J. 246, 
4. (1912) 23 M. L. J., 64. 
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é : as 
Maharaja of defendants contended that they were not liable for any profits. 


pi The District Court gave a decree for division of the village and 
Yonkatis for’ mesne profits only from the date of suit. From this decree 
“Naidu. the plaintiffs appealed-and their main contention in the appeal 


was that the lower Court ought to have allowed mesne profits 
from at least the date of confirmation of sale. 

P. Narayana Murthi for the appellants:—The joint status 
of the members of the co-parcenary in respect ot the suit village 
becomes divided on the date of sale. Seé observations of Bashyam 

` Aiyangar J: in Aiyyagari Venkataramayya v. Aiyyagari Rama- 
ygal. As soon as an alienation of a share takes place the 
alienee becomes a tenant in common with the other members 
of the joint family. See Chinnu Pillai v. Kalimuthu Chetti 2 
Subba Rao-v. Ananthanarayana Aiyar 8. The Dhan 
in Nanjayya Mudali v. Shanmuga Mudali 4 which are against 
the above decisions are wrong. The plaintiffs having become 
entitled to possession from the date of the confirmation of sale, 

| they should be awarded one-third share of the profits. 

T. Ranga Chariar with T. V. Muthukrishna Iyer and B. 
Somayya for the Respondents. The alienee according to the Privy 
Council decisions is merely entitled to an equity j.e. a right to 
compel a partition. He is not entitled to immediate possession. 

. See Deen Dyal Lal v. Jugdeep Narain Singh 5, Sura} Bunsi 
Koer,v. Sheo Pershad Singh 5, Hardei Narain Sahu v. Ruder 
Perkash Misser ', and Ramakishore Kedarnath v. Jainarayan 
Ramrachpal 8. In Suraj .Bunsi Koer v. Sheo Pershad 
Singh 9, the alienee in possession was dispossessed and was 
asked to work out his rights by means of a partition. The 
observations in Nanjayya Mudali v. Shanmuga Mudah 10, are 
sound in law. Plaintiffs not being entitled to possession until 
an actual partition takes place they are not entitled to any profits 
as their alienor would not be under ordinary circumstances, 
if he himself brought a suit for the same. There is no 
case distinctly in point except Amrita Rao v. Govindil 





1, (1902) I.L.R. 25 M 690 (F.B.) 

2. (1910) LL.B. 85 M 47 (g.C.) 210 M.LJ. 246 (F.B.) 

3. (1912) 28 M. L. J. 64. 4, (1913) 26 M: L. J. 576. 

5. (1877) I. L. R. 8 O 198 (P.C.) 6. (1878) LL R. 50148 (P.G) 
7. (1888) I. L. R. 10 O 626 (P.0.} 8. {1913} 25 M. L. J. 512 (P.C.) 
9. (1878) I. L. È. 5 C 148 (P.C.) 10. (1918) 26 M. L. J, 576. 
11. (1918) 21 I. 0, 590. 
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(a decision of the Nagpur Court) and Narayan Bin “Babusi v. 
Nathaji Durgaji 1 where it was assumed that the alienee was 
not entitled to any mesne profits, . 

The Court delivered the following 

JUDGMENT :—This is an appeal by an auction purchaser 
of an undivided share belonging’ toa coparcener against the 
decree of the District Judge of Chingleput disallowing his claim 
for mesne profits in the suit filed by him for partition and 
delivery of the share purchased. 


` The appellant rests his case on two grounds. The first is 
that the members of the family of the coparcener whose share 
he purchased were divided in status and that consequently he is 
“ entitled to mesne profits .and secondly that in any event he is 
entitled as a tenant-in-common with ‘the other coparceners to 
mesne profits in respect of the share. which he purchased. 


As regards the first contention there is no oral evidence on 
record. The appellant relies on Exhibits A and B showing that 
the person whose share he purchased was divided in status 
from the other members of his family. Exhibit A is an affidavit 
filed by one of the members in a previous suit. The inference 
required to be drawn from Exhibit A is that the parties were 
divided in status but reading the affidavit.as a whole it seems to 
us that the dispute was about thé management. of the properties, 
It does not appear that there was any: decision in the suit in 


which Exhibit A was filed that the members. were dividedin . 


status and we do not see how the-allegation of one member -in a 
previous suit could be taken to be conclusive in the matter. 
Ex. B does not help the appellant as it specifically recites that 
the incumbents “are undivided members and that they are 
entitled to the shrotriem village” and we are therefore of opinion 
that it has not been shown that the appellant’s predecessor in 
title was divided in status from the other coparceners. 


The real question is whether a purchaser of an undivided 
share is entitled to mesne profits as against the coparceners 
from the date of his purchase up to the date of the pldint. So 
far as we are aware there is no authority of any High Court in 
which the matter has been discussed and decided, nor has it 

1. (1908) I. L. R. 28 B 201. 
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ever been the practice to allow mesne profits in such cases. 
Such authorities as there are, seem to be the other way. In 
Narayan Bin Babaji v. Nathaji Durgaji 1, it was assumed 
that in a suit by a purchaser from an undivided coparcener for 
recovery of the share of his vendor mesne profits should not be 
granted and their Lordships reversed the decision of the District 
Judge awarding mesne profits in the suit. 

The ground on which the appellant claims mesne profits is 
that the transfer to him effects a. severance of the coparcenary 
as regards that share and makes him a tenant in common of the 
share which his vendor had at the date of the alienation and 
that the right to mesne profits is a necessary incident to the 
right of property in which a person is interested as tenant in 
common. Reference has been made to Aiyyagari Venkata Rama- 
yya v. Atyyagari Ramayya 2, Chinnu Pillai v. Kalimuthu 
Chetti and Subba Rao 8 v. Ananthanarayana Ayyar +. 

There are no doubt dicta in these cases that where a 
coparcener makes an alienation of the whole or portions of his 
share “ the estate that is transferred to and vested in the alienee 
is not an equitable interest as understood in English law but a 
legal estate which has to be reduced to possession by the alienee 
standing in the shoes of the transferor and effecting a partition 
on the footing on which the family and the property both stood 
at the time of the transfer”. This view has been dissented from 
in Nanjayya Mudaliv. Shanmuga Mudali 5, where Justices 
Sankaran Nair and Bakewell held that an alienation of an 
undivided share by a member of a joint family does not put an 
end to the joint tenancy and that the alienee does not becomie a 
tenant in common with the other. co-parceners but he is only 
entitled in equity to enforce his rights in a suit for partition. 


We are inclined to the view taken in Nanjayya. Mudali v. 
Shanmuga Mudah 5, The right of the alienee to enforce parti- 
tion does not'rest on any text of the Hindu Law but on the 
equitable doctrine that a purchaser for value should be allowed 
to standin his vendor’s shoes and work out his rights by a 
partition and it seems to us that .the doctrine need not be 


1. (1908) I. È. R. 28 B 201, 2. (1902) I. L. R. 25M 690 (F.B) ' 
'3, (1910) I. L. R. 85 M 47 (F.B-) s.c. 20 M.L.J. 
4. (1912) 28 M. L. J. 64 5. (1913) 26 M. L. J. 576. 
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extended beyond what is absolutely necessary to-enable the 
vendee to work out his rights. In the suit for partition which 
may be filed by the alienee it may be that the property conveyed 
to him falls to some other co-parcener and it is difficult to see how 
this fact could be reconciled with the theory that by purchase. he 


becomes entitled to a vested interest in the share of his copar- 
cener in the property alienated as from the date of the alienation. 


There are also clear authorities that the mere fact that a 
co-parcener makes an alienation does not put an end to the status 
of the co-parcenary as between himself and the ‘other members of 
his family and if this'be so it would be unfair that the other 
members of the family should be required to bear the expenses 
of the alienating co-parcener and the members of his family and 
also to set apart a portion of the income of the properties for 
meeting the claim of the alienee. ` 


It is argued that the purchaser who paid consideration would 
be kept out of the fruits of his purchase should mesne profits be 
not given to him but the remedy is obviously in the purchaser’s 
hands as it is open to him to file a suit for partition immediately 
after the purchase. “ 


Viewing the case from the mere standpoint of hardship we 
think that the balance is in favour of the members of the joint 
family. The observations of the learned Judges who took. part 
in Ayyagirt Venkataramayya v. Ayyagiri Ramayyal , Chinnu 
Pillai v. Kalimuthu Chetti? and Subba Rao v. Ananthanarayana 
Ayyar? as regards the alienee being a tenant in common and not 
merely entitled to an equity are obiter dicta and we are of opinion 
that the broad proposition enunciated in those cases is not 
supported by any textin Hindu Law and we are not prepared 
to follow it. It is difficult to reconcile it with the decision of 
the Privy Concil in Suraj Bunsi Koer v. Sivaprasad t Hardi 


Narayan v. Ruder Prakash® and Ramkishen v; Jayanarayan 6, - 


The Privy Council has decided that the alienee in possession is 

liable to be ejected at the instance of the co-parceners who are 

not bound by the alienation. We are of opinion that the mere 
1. (1902) I. L. R., 25 M 690. 2, (1910) I. L. R. 85 M 47. 


3, (1912) 28 M. L. J. 64 4. (1879) I. L. R. 50. 148. 
ö (1888) I. L, R. 10 O 626 6, (1913) I. L. R. 40 0 966, 
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fact of a person ‘purchasing a share of a coparcener in joint 
family properties would not entitle him to mesne profits as 
against such other members of the family and that the purchaser 
would be in a higher position than his alienor who under Hindu 
Law would not under ordinary circumstances be entitled to 
demand an account of the past profits. 

The appeal fails and is dismissed with costs. 

The memorandum of objections has not been argued and has 
been dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
~ _ Present :—Mr. Justice Miller. 


Ramakrishnam Pillai ... Petitioner* 
(Defendant.) 

v. l : 
Robert Fischer ... Respondent 
se (Plaintiff.) 


* Rent Recovery Act (VIII of 1865)—Landlord and Tenant—Varam patia— 
Duty to cultivate in due season—Utilisation of portion of nanjak holding as seed 
bed—Propriety of Liability to be charged for—Burden on landlord to sko? the 


impropriety of. 

Prima facie, utilisation of a reasonable portion of a sania holding as natenkal 
is a proper use of the land and unless the landlord can show that the land was wrongly 
used as such or that the ryot might and ought to have grown a cropon the same 
plot attor removing the seedlings, he cannot charge the tenant for not cultivating 


it. 
Petition under S. 25 of Act IX of 1887 praying the High 


Court to revise.the decree of the Subordinate Judge’s Court of 
Madura (East) in Small Cause Suit No. 494 of 1904. 

K. Ramachandra Aiyar for Petitioner. 

Hon'ble Sir V. O. Desikachariar for T. Rangachariar for 
Respondent. 

The Court delivered the following 

Judgment :—This case is similar to C. R. P. No. 253 of 
1905 with the addition that there is here a question whether the 
utilization of a portion of the land for Nathankal, i. e., for growing 
seedlings for subsequent transplantation is‘or is not a proper 
cultivation of the landin due season. The Subordinate Judge 
says the landlord is not bound to provide plots for seedlings. 
That may be so, but that is not the question. The question is 
rather whether the tenant is entitled to grow seedlings for his 
i * C. R. P, 264 of 1905. 12th November 1906, 
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own transplanting and if he does so whether he-can be made 


to- pay Varam for the Nathankal plot of land, if he is unable 
after transplanting the seedlings to grow on the same plot a 
crop to maturity. 

I have not been shewn any case in which the point has been 
decided or-any evidence in the suits under consideration bearing 
on this question; the allegation that remission is not “granted 
for Nathankal is beside the point. 

Prima facie the utilization as seed-bed of a seacunable portion 
of a nanjai holding, is a proper use of the land and prima . facie 
the ryot will get all he can out of his holding; it lies therefore on 
the-Zemindar to show that the Nathankal plots were wrongly 
used as such or that the ryot might and ought to have grown a 
crop to maturity on-the same plots after removing the ‘seedlings. 


In the absence of such evidence I must hold that the Ze-' 


mindar-has not made out a claim for damages for non-cultivation 
of the Nathankal plots. 

The decree must be modified by gedio the amount 
aadd to the plaintiff accordingly. 

Costs will be paid and received in proportion to success 
and failure i in both courts. O 


at 
—emnarana 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present:—Mr. Justice Miller: 


Seetharama Iyer n ... Petitioner*” 
. (Defendant.) 
ae i V. Kn ig f 
K ., Robert Fischer .. Respondent __ 
i (Plaintiff) - 


` Rent Recovery Act—Patta—Varam—Condition to cultivate in due season— 
Propriety of—Breach of —Measure of damages—Yield! of the heighbouring land! 
A eqndition;in a Varam Patta obliging the tenant to cultivate the land in dué 
eason. is not unreasonable and the proper measure of damages in case of failure to 
obsezve! the condition is the yield of the neighbouring land. 


-Petition under S. 25 of Act IX of 1887 praying the High 
Court to raise the decree of the Subordinate Judge’ s Court of 
Madras (East) in S.C.S. No. 493 of 1914. 

“E. Ramachandra Aiyar, for ‘Petitioner. 

Hon'ble Sir V.C. Desttasharior ford T: Rangachariar for 
Respondent.” 


t 








20. R. Pi No 253 of 1905. | "19th November 1906. 
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, The Court. delivered the following, - 
Judgment:—The condition, in the patta E E which 
obliges the ryot to cultivate the land in due season cannot .. 


_ be said to be unreasonable in a varam agreement, provided of. 


course that it is not read as insuring the rent in all seasons. 
Here I am bound by the finding that the defendant might 
have cultivated the land had he chosen to do so. 
The measure of damages applied by the Subordinate Judge 
the average yield of neighbouring land, is in my opinion the right, 


one. 
The Petition is dismissed with ith costs. 


IN ‘THE HIGH COURT OF JUDICATURE AT, MADRAS. 
h Present:—Mr. Justice Sankaran Nair and Mr. Justice Spencer- 
Thuri Kothanda Rama Reddiar ... Appellant* (Plaintiff) 
-Thesu Reddiar alias Veerasami Reddiar ... Respondent 
(Defendant.) 
Contract—I legalit Public Poliey—Hindu law —Adoption—Promise to. pay 
money y for br inging about adoption by promisce's daughter. 


A promise to pay money for bringing about the adoption of the promisor by 
the daughter of the promises is against public policy and therefore void. 


Appeal from the ies of the District Court of Nn LA 
in O, S. No. 19 of 

T. R. a A Aiyar, T. N arasimha Sanga, N. 
Visvanatha Atyar for Appellant. | 

R. Sadagopachariar and A. K kal ag a Aiyar, for 
Respondent. g 

“The Court delivered the following 

Judgments :—-Sankaran Nair J:—The plaintiff brought the 
suit as the assignee of a promissory note executed by the defene 
dant in favor of one Venkatarama Reddi. The Judge has 
dismissed it on the ground that the consideration is illegal and 
the plaintiff is not a holder in due course. The plaintiff appeals. 

Venkatarama Reddi’s daughter Venkatalakshmi Ammal 
was authorised by her husband to adoptason. The defendant 
is her husband’s brother’s son. Venkatarama Reddi was not 
willing that his ‘daughter should adopt the defendant. What . 


‘then happened according to him may be described in his own 


words.. “ The Ist defendant went away and came back in 10 
days and asked one to intercede with Venkatalakshmi. I said I 


“A. 164 of 1911. : 10th September 1914. 
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would do so, He went away and came back in another 15 days. 
I advised Venkatalakshmi to adopt in case the defendant aad 
his brother brought litigation. On the several occasions the 1st 
defendant told me he would give me the Rs. 10,000 Venkata- 
lakshmi had agreed to give me if the adoption took place. . It is 
a public matter that my daughter had promised to-give me 
Rs, 10,000. I had also told the 1st defendant. I do not know 
why my daughter was not willing to adopt the Ist defendant. 
My daughter had promised to give me Rs. 10,000 out of the 
income of the estate, Dasu Reddi came a third time 7 or 8 
days later. I told my daughter defendant had agreed to pay me 
Rs. 10,000 -as she had agree to and that it would be well she 
should adopt him.’ When he came the third time I told him 
I had ‘arranged with my daughter and asked him to take her 
and ‘complete’the document.” “The consideration for the suit 
promissory note was the adoption of the defendant. I agreed to 
bring about the adoption as the defendant promised to give me 
Rs. 10,000. If the defendant had not promised to give me 
Rs. 10,000 there would have been no adoptions and I should 
not have spoken. about it to my daughter.” 

The promissory note was executed for the,payment of this 


. sum of Rs. 10,000. The evidence shows that the amount was 


agreed to be paid as a bribe to Venkatrama Reddi to bring 
about. the adoption. The appellant’s pleader argues that the 
defendant’s evidence shews that the widow herself asked 
the defendant to execute the bond, as otherwise on 
account of her father’s opposition she might be unable ‘to 
carry out the adoption. ‘This makes no difference as there is no 
suggestion that the payment was made for the widow’s benefit. 
In my opinion this agreement to pay a bribe is one against 
public policy and cannot be enforced. The appellant’ s pleader 


argues that this case stdnds on the same footing as an alienation: 


in favor of the widow and similar to the class of cases dealt 
with in Ramasami Aiyar v. Venkatrama Aiyar 1, and 
Visalakshini “Ammal v: Sitaramier 2 and he argues that the 
decision in Shri Sitharam Pandit v. Shri Harihar Pandit 3 in 
so far as it is opposed to these decisions should not be followed. 
Arrangements made for the benefit of an adopting widow stand 


1. (1879) I. L. R. 2 x 91. 2. (1904) T. L. R. 27 M. 577==14 ML. 310. 
(1910) I. D. R. 35 B 169. 
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on avery different footing. She is not bound in law to make any 
adoption. In the absence of any adoption she would be entitled 
to:the ‘possession of her husband’s property during her life-time 
and: absolutely to .the ‘usufruct thereof. Any arrangement 
therefore by which she’ retains any portions of that intérest 
which she parts with ‘by-an act purely voluntary on her part 
might not be against:public. policy or against Hindu Law. „It 
has “also “to be remembered that there are various texts of 
Hindu Law which .place. a widow’s interest even higher’, than 
that of a. son. See Mayne on Hindu: Law paragraph 245 and 
529. I am therefore of opinion that these cases have no bearing. 
Iam also of opinion for the reasons given by the District 
Judge. that there. was no consideration for, the assignment. 
Venkataraina- Reddi said in cross-examination. that the arrange- 
ment was that the plaintiff was to get Rs. 1000, in case of sucéess 
in the suit' and that the balance was to be paid over torhim. -I 
am not-prepared to accept his subsequent denial of his statement 
in re-examination. He is-therefore not entitled to sue. 


~ This appeal i is dismissed: with costs. 
Spencer, II entirely agree, The case in Deva’ Rajan 


Chetti v. Muth®aman Chetti 1 is in point. In my? opinion it ° 


was rightly decided in: that case that the giving to third, party 
pecuniary interest’ in a KN taking place, or in other words, 
trafficking i in marriage’ ’ is opposed to public policy and i is not 
a.legal consideration for a contract. This is in agreement with 
the English law relating to marriage brocage contracts. Reading 
Venkata. Krishna yya v. Lakshmi Narayana 2 and Murugappa 
Chetti. v, Nagappa, Chetti 2 1 consider that no distinction can 
þe made as between contracts to make payment in consideration 
of smarriag e and similar contracts in consideration of. „adoption 


pi “Murugappa Chetti v. Nagappa Chetti 8 it was held that 


though the adoption might be valid, the agreement „for payment 
of money, wasa, separate transaction and illegal, This isa 
‘transaction of a very different nature from. fair. and, reasonable 


dispositions ‘in favor of the adopting. widow referred to in 
Visalakshi Ammal v. Sivaramier £ 





te ate - 
anni 


(tors) 24 M.D. J. 810. . “8. (1909) 1. LR. 32 M 185, 





3. (1905) I. L. R. 29M 61. 4. (1904) IL. R. 27 M, 57714 M.L.J. 310. 
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PRIVY COUNCIL. 
‘Present: Lords Moulton, Sumner and Parmoor, Sir John 
Edge and Mr. Atneer Ali, 
On appeal from the High Court at Calcutta” 


Raja Srinath Roy and others > ..  Appellants* 
v. - f 
Dinabandu Sen and others ... Respondents. 


Jalkar (fishery) grant by Sovercign— Several Fisher y—Tidal river—Changing 
of the coiwsu—Right tv follow the river—property* in the bed of the river—riparian 
owners—English and American Law—evidence of grant—Stare decisis—Appli- 
cation of law in other country or of different time—Regard to be had ‘to historical, 
social and physical conditions. 

In a suit by the plaintiffs as proprietors of a several fishery in certain tidal 
navigable rivers for possession of an exclusive fishery in a portion of a river 
channel ,they were not able to produce the original ‘grant but produced 
among other papers (i) an Ekjai Hustbud in respect of their Pergunnah for 
the year 1790 which showed that it included a Mahal julkar (ii) a Halkkikat 
chowhaddi bandi for the year 1795 which showed thatthe name of the Jalkar 
Mahal was the river Balwanta and Bil Baoor with specified boundaries ‘though 
only part of it was now traceable (iii) Dowl Kabuliyats of 1793 and 1799 speci- 
fying the amount of dowi Jumma of the. Jalkar (iv) an Isumnavisi Mouzbavari 
of 1821 mentioning the Jalkar of the river Balbanta asa mouza of plaintiff’s 
pergunnah (v) a robokari of the court of the Collector of Faridpur which recognised 
that a Mahal Jalkar was included in the plaintifi’s pergunnah and also gavo the 
upstream and downstream limits. ; . $ 

Held though the ovidence of a Government grant Na exclusive fishery in 
navigable waters ought to be conclusive and clear, in so far as such evidence could 
be expected to be forthcoming as to grants more than a. century old, the ovidence 
in this case was sufficient to show that the competent authority the Government 
of India in the right of the Crown did actually grant to the plaintiffs predecessors 
in title or settle with them so as in effect to grant a Jalkar right of several fishery 
in certain of the waters of tho portion of the Ganges system in question, 

Held further that under the rule of law settled by the decisions in Bengal, 
plaintiffs as such grantees were entitled to follow the shifting river for the enjoy- 
ment of their exclusive fishery so long as the waters form part of the river system 
within -the upstream and down stream limits of their grant and whether 
the Government -owns the soil subjacent to such waters as being the long esta- 
blished bed or the -soil is still in the riparian proprietor as being the site of the 
river’s recent encroachment. 

Held also that as it was not shown that the rule established by the judicial 
decisions in Bengal was manifestly unjust or flagrantly inexpediont, their 
Lordships would not substitute for it a rule of Common Law which was framed 
for widely different conditions prevailing in England. : 

Indian, English and American rules as to waters stated and compared. , 

In proposing to apply the juristic rules of a distant time or country to the 
conditions of a particular place at the present day, regard must be had to the 
physical, social and historical conditions to which the rule is to be adapted. `- 


* 16th, July 1914, 
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Hori Das Mal v. Mohamad Jaki (1), Ishur Chand Ram v. Ramchand 
Mokhurji (2), Gopeenath Roy v. Ramchunder (8), Lukhee Dasce v. Khatinah 
Beebes (4), Nobokishen Roy v. Uchehoolmund Gosain (5), Ramanath Thakoor v. 
Hshanchunder Baner jee (6), Gureeb Hossein Chowdhriv. Lamb (T), Nobinchunder 
Roy Chowdry v. Radha Peerce Debia (8), Gobind Chunder Shaka v, Khaja Abdool 
Gunie (9), Tarine Churn Sinha v. Watson and Co., (10), Grey v. Anund Mohun 
Moitra (11), Jogendra Narayan Roy v. Craw ford (12) Bhaba Prasad v. Jagadindra 
Nath Kay (18), Mayor of Carlisle v. Graham (14), Foster v. Wright (15), In re 
Hult and Selley Ry, Co., (16), Forbes v. Meer Mohamed Hossein (17), Prosuane 
Coomar Sircar v. Ram Coomar (18), Parodey v. Seele Kinti Banerjee 
v. E. I. Co., (19), Nogendro Chandra scGho v. Mahomed Esof (20), Chundar 
Jalesh v. Ram Chunder Mookerjee (21), Mohiny Mohun Dass v. Khoja Ahsanuliah 
(22), Collector of Maldah v. Syed Suduradire (23), Huree Hur- Mookerjee v. 
Chunderchum Dutt (24), Collector of Rungpore v. Ramjadub Seni (25), Radha 
Mohun Mandal v. Neel Mudhub Mandel (26); Satcowri Ghosh Mondal v. Secretary 
of State for India (27), Mercer v. Denne (28) reviewed. 

` Appeal from a Judgment and Decree of the High Court, dated 
March 11, 1908, reversing a Judgment and Decree of the additional 
Subordinate Judge of Faridpur, dated June 30, 1905. 

The material facts have been sufficiently set forth in their 
Lordship’s Judgment. The appellants alleged that the Bhuba- 
neshwar was an integral part of the Padma which had been cut - 
off by the gradual formation and the joining up of churs or islands 
in the main stream arid that by the process of bifurcation the two 
rivers had joinedgthe point of juncture being the lower limit of 


the julkar in suit. +» | 
The Respondents (II) urged that the Padma and the 


Bhubaneshwar had been for many years separate and uncon- 
nected rivers and that in 1897, the stream in dispute broke 
through the low -lying-land between the two rivers which formed 
part of respondents Zemindari, making a new stream joining the 
Padma to the Bhubaneshwar. 





1. (1886) I. L. R. 11 Cal 484. a. (1807) 1S. D. A. Rep 21. 
8 (180811 Macnaghten’s Select Reports 228, s.c. 2 Sevester’s Rep, 467. 

4, (1818) 2S. D. A. Rep 61. 5. (1856) 2 Sevester 465 Note. 

6 (1868) 2 Sevéster 463, 7. (1859) 20 S. D. A. Rep. 1857—1861. 
8. (1866) 6 Sith’ W. R. 17. ` 9. (1866) 6 Suth W, R. 41. 

10. (1890) I. L. R. 17 Cal 963. 11. (1864) W. R. 108, 


12. (1905) I. L. R. 32 Cal 1141. 18. (1905) I. L. R. 88 Cal 15. 
14, (1889) I. L. R. 4 Ex 365—368 per Kelly O. B. | 
15. (1878) 40. P. D. 488(P.0) 16. (1889) 5 and W 327. 


17. (1878) 12 B. L. R. 216. 18. (1878) I. L. R. 4 Cal 53. 
19. (1856) 6 M. I. A. 267. 20. (1872) 10 B. L. R. 408. 
21. (1871) 15 Suth W. R. 212. 92. (1872) 17 Suth W.,R. 78. 
28. (1869) 1 Suth W. R. 216. 24. 17S. D. A. Rep. 641. 

25. (1868) 2 Sevester, 873. 26. (1875) 24 W. ‘RB. 200. 


27. (1894) I. L.'R. 22 Gal 252. 28. (1904) 2 Ch. 558. 
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De Gruyther K.C. & Dunne for the appellants contended 
that the appellants had established their title to the Jalkar i in the 
Padma river and the limits and area of the said Julkar rights, The 
Ekjai Hastbud of 1790, Hakikat Chowhaddibandi of 1795, Dowl 
Kabuliats of 1793 and 1799, Isumnavisi Mouzavari of 1821, 
` and a robokari of 1861 left no doubt that they were granted Jalkar 
rights in the Padma. The proceedings in litigation. in 1797, 
although between the appellants and another party fixed the 
limit.of the Jalkar in question as did the maps and other transac- 
tions extending over a long period. The stream in dispute’ was 
a branch of the Padma falling within the limits of the Jalkar. It 
admittedly flowed for a considerable distance through and over 
the lands belonging to theappellants [Lord Moulton. You are 
following the river where it flows] If a river changes its bed the 
owner of Julkar rights had the right to enjoy them in the new 
channel. It made no difference whether the new bed of the 
river was on the land belonging to another person. The owner 
of the fishery had a right to follow the current together with 
the open channel all closing or closed channels abandoned by 
the river right up to the time when the channel became finally 
closed at both ends. So long as the river retained its navigable 
character it was subject to the rights of thé%public, and the 
fishery remained in the person who was grantee from the crown. 
The Jalkar rights in the river extended over a piece of water 
formed originally by the river, but so far dried up as to be dis- 
connected from it, except in the rains, during and after floods. 
The Jalkar rights were settled with the appellants’ predecessors 
many years ago. By virtue of the settlement they were entitled 
to exercise the right of fishery in the river -wherever it towed 
within the limits prescribed in the settlement. 

Reference was made to Forbes v. Meer Mahomed Hossein 1, 
Isur Chand Ram v. Ramchund 2, Gobind Chunder Shaha v. 
Khaja Abdool Gunnie 3, Erishnandro Roy Chowdhry v. Maha- 
rance Surno Moyee 4, Tarini Churn Sinta v? Watso & Co. 5, 
Jogendro Narayan Roy v. Crawford 6, Bhaba Prasad v. Jaga- 
dindra Nath Rai 1. 


1. (1873) 12 Beng. D. R. 210, (P. 0). 





2, (1807) 1 S. D. A. Rep. 22: 1 Mer. Digest P. 561. 
8, (1866) 6 Suth W: R. 41. © £. (1878) 21 Suth W. R. 97. 
5. (1890) I. L. R.17 Cal, 963. 6. (1905) I. L. R, 82 Cal. 1141, 


7. (1905) I, L. R, 88 Cal. 15. 
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Raja Srinath G. R. Lowndes (with Sir Robert Findlay) for the respon- 
Roy dents contended that there had been no grant of fishery from the 
Dinabandu Government, nor was any right made out by prescription, or by 


; adverse possession. Supposing there was a grant, it could not 
go beyond the zemindari. Supposing also that there was full grant 

„and not confined to the zemindari it would not cover subsequent, 

_ streams on another person’s land. The doctrine of lost grant has 

not been applied to India. Morley’s Dig. p. 11. In any case ap- 

pellants have no right to follow the river over respondent’s land. 

This is a common law principle. The origin of the right, was 

that the Crown owned the beds of all tidal and navigable rivers, 


Lord Moulton :—The Crown is ultimate owner of all land. 

If exclusive right of fishery in tidal rivers was claimed, it 
must be proved by direct grant or by prescription. The first case 
decided in India said that there was no law upon fishery in India . 
and therefore they must go to the Code of Justinian. 

Lord Moulton.—Right of the public in tidal rivers overrides 
everything. 

The proprietary right subsists in the land form:ng the bed 
of a changing river. 

Lord Moulton.— Your arguments are based upon the theory 
of ownership in land in tidal rivers in England. 


The Mayor of Carlisle v. Graham 1, laid down that a several 
fishery could not be acquired even in a tidal river if the soil 
belonged not to the Crown but to a subject. 

Right of fishery goes with the land. 


Lord Moulton,—Zemindar grants fishery to A, land on 
one side belongs to him and on the other to C. The river begins 
changing its bed, away goes fishery ? 

In India if there was no definite law, as in this case, equity 
and justice would govern. 

Lord Sumner :—If it is only judge made history of land, 
you cannot apply it to another. l 

Lord Moulton.—Fishery belongs to one and soil to another, ` 
Fishery is quite’ independent of the soil. 

The land belonging to one was under water ; he had posses- 
sion on it and other things as well as fisheries, 


ngeman 








1. (1869) L. R. 4 Exoh, 370, 
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Lord Moulton.—Magna Charta said you cannot make private 
rights in tidal waters, and threw fishery opén to the public. 


In so far as alluvion and diluvion were concerned English 
Law was to be applied as it stood in the case of non-tidal rivers. 
Baban Mayacha v. Nagu Sharvacha 1. A number of English 
decisions had been applied to India. There is no reason why the 
English principles of fishery ought not to be extended to India. 

Lord Moulton.—Supposing at the sea-side land is submerged 
do you think people could not follow their fish there ? 

This case stood by itself. 


Lord Moulton—He proves boundary upstream and down- 
stream, then there can be no doubt. 


Gardner v. Hodgson’s Brewery Co.2as to the Common 
Law was another argument in his favour. 


Lord Moulton._Enjoyment for along time is not peculiar 
to the English law. 4 . 


It had been asserted against the public and it was an exclu- 
sive right. Julkar was exclusive rigbt against the public, It 
would be very unjust to deprive one of the use of his land with- 
out even giving him the right to fish in the water submerging 
it. Reference was made to Gopeenath Roy v. Ramchunder 
Turkbunker 3, Luckbee Dassee v. Khatima Beebee t, Nobkishen 
Roy v. Uchchootanund Gosain 5, Gureeb Hossain v. Lamb 6, 
Nobina Chunder Roy v. Radha Peeree Debia T, Mayor of 
Carlisle v. Graham 8, Foster v. Wright 9, Halsbury’s Laws of 
England Vol, 14 tit Fishery < 


De Gruyther K. C. in reply 


The Judgment of their Lordships was delivered by 
Lord Sumner.—In this action the plaintiffs claimed, as 
proprietors of a several fishery in certain tidal navigable waters 
in Eastern Bengal, a decree, for posseSsion of an exclusive 
fishery in a portion of a river channel, of which the principal 
defendants own. both the bed and the banks. They succeeded 
1. (1876) I. L. R., 2 B. 19, 32, 88, 2. (1903) A. O. 229. 








3. (1808) 2 Sevester Reports 467. 4. (1818) 2 S.D.A. Rep. 51. 
5. (1863) 2 Sevester 465 note. 6. (1859) 20 8.D.A. Rep. 1857. 
7. (1866) 6 Suth W. R. 17, ' 8. (1869) L. R. 4 Ex. 365, 


9, (1878) 4 C.P.D.-438. 
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before the Additional Subordinate Judge of Faridpur and failed 
on appeal to the High Court at Calcutta. Hence this appeal 
to their Lordships’ Board. 


There is a section of the river system of the Lower Ganges, 
between Dacca on the left bank and Faridpur on the right, 
where the great stream divides and for many miles runs in two 
channels roughly parallel with one another. The general course 
is to the south-east. The northern of the two channels is 
much the larger, but the southern, the smaller of the two, is 
itself wide. Both channels are tidal and navigable. 


The stream in the Gangetic delta are capricious and power- 
ful. In the course of ages the land itself has been deposited 
by the river, which always carries a prodigious quantity of mud 
in suspension. The river comes down in flood with resistless 
force, and throughout its various branches is constantly eroding 
its banks and building them up again. It crawls or races 
through a shifting network of streams. Sometimes its course 
changes by imperceptible degrees; sometimes a broad channel 
will shift or a new one open in a single night. Slowly or fast 
it raises islands of a substantial height standing above high water 
level and many square miles in extent. Lands so thrown up are 
called “churs,” and it is by chur-lands formed at some unknown 
though probably not remote date that the northern and southern 
channels in question are at present divided. 


In the year 1897 a channel was broken through the defen- 
dants’ chur-land in question. Though relatively small, even 
this stream was of considerable size; it is navigable for small 
craft, and is certainly within the ebb and flow of the tide. This 
new branch probably followed a line of depressions already 
existing, one end of which was actually an arm running up from 
the northern river, 


The plaintiffs claim the exclusive fishery in this new navi- 
gable channel as falling within the upstream and downstream 
limits of their several fishery, and allege that the defendants 
are trespassers when they fish init. The defendants justify 
their claim to fish in a portion of this channel as part of the 
rights of owners of the subjacent soil and of persons claiming 
under them, 


i : 
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. That the plaintiffs are entitled td some: “fishery right in ,the 
river waters generally, not far distant from ithe site in question, 
never was mach disputed, and was admitted by the respondents 
before their Lerdships’ Board, but they dispute its origin and its 
extent. They say that: this branch is of origin-so recent that 
no title by prescription or adversé possession ‘arises as against 
themselves ; that they are not affected by evidence of prescrip- 
tion against third parties ;.that even a several fishery, duly 
created in the main stream by the Government of India in the 
right of the Crown, would not extend to this new branch, still 
less would rights acquired in the main stream by prescription 
` against other riparian proprietors. be exercisable in it; that the 
evidence neither establishes ‘such bounds for the alleged exclu- 
sive fishery upstream and downstream as would bring this branch 
between them, nor shows that in fact any julkar right was ever 


created by Government at all. In substance the Trial Judge 


found for an actual Government creation of the plaintiffs’ right. 
as well as for the boundaries claimed by them. The High Court 
concluded against the plaintiffs on the question of the extent of 
their julkar rights without determining their origin. 

The evidence of the origin- of the plaintiffs’ ‘rights is docu- 
mentary, and does not depend: on- the credibility, ` of witnesses. 
Chur Makundia is the name of the plaintiffs’ pergunnah, They 
produced among many other documents (i) an Ekjai Hastbud in 
respect of it for the year 1790, which showed that it then inclu- 
ded a Mahal Julkar; (ii) Hakikat chowhadibandi of the lands and 
jamas of that pergunnah for the year: 1795 which showed that.the 
name of the julkar mahal was River Balabanta and Bil Baor with 
specified boundaries, of which the Kole Churi of Alipur alone can 
be traced by name, (iii) dow! kabuliyats of 1793 and 1799, specify- 
ing the amount of the dowl-jumma of the julkar and (iv) an Issum- 
navisi Mouzahwari of 1821 mentioning the julkar. in the 
River Balabantaas a mouza of pergunnah Chur Makundia. 
They put in (v) a robokari of the Courtof the Collector of Faridpur 
dated 11th January 1861, by which the Government recognised 
that this julkar had been included asa mahal in the zamindari 
pergunnah Chur Makundia. (formerly Touzi No, 110 in the 
Dacca collectorate, and now’ No. 4,000 in‘ that of Faridpur), 
siuce before the decennial settlement. It-named the upstream 
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and downstream limits, and stated that the Balabanta river, in 
which it was enjoyed, was the same as that known in 1861 as the 
Padma that is the larger and more nortberly of the two branches 
of the Ganges above described, The more southerly has been 
known for some fifty years as the Bhubaneshwar. 


Some evidence, not very distinct, was given at the trial, 
apparently for the purpose of showing that no grant from the 
Government was any longer to be found among the papers be- 
longing to the plaintiffs’ zamindari, but no point seems to have 
been made, then or since that the proper searches had not 
been made. Although, on the other hand, when Government 
has created a separate estate of julkar at the period in question 
it is usual to find some entry of it in the decennial settlement 
papers, no evidence was forthcoming to show that julkar grants 
made prior to the decennial settlement or that settlements with 
zamindars made at the time of it must necessarily have taken 
the form of pottahs or some other muniments which should now 
be in the zamindar’s possession, or be recorded in the Govern- 
ment archives still in existence. In practice such original 
grants: are but rarely forthcoming now, and resort must 
be had to secondary evidence of them, orto the inference 
of a legal origin to be drawn from long user (Garth, C. J.. in 
Hori Das Malv. Mahomed Jaki 1,) The Trial Judge was satisfied 
that the plaintiffs had proved a Government grant or settlement 
above the end of the eighteenth century. He was overruled by 
the High Court, not on the ground that no such grant was 
poved, but that it was not shown to have been a grant of a 
several fishery of wide extent. The High Court thought that in 
reality it was only appurtenant to the plaintiffs’ actual pergunnah 
and was limited by its riverine bounds. 


Their Lordships accept the rule laid down in the case of 
Hori Das Mul v. Mahomed Jaki 1 (following the English rule 
in Fitzwalter’s case *, that the evidence of a Government 
grant of an exclusive fishery in navigable waters ought to 
be conclusive and clear, but they are of opinion that, in so far as 
such evidence can now be expected to be forthcoming as to 
particular grants more than a century old, the evidence in the 





1. (1885) I. L. R., 11 C. 484. 2. (1686) 3 Keble 249. 
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present case was sufficient to show that the competent authority 
—the Government of India‘in right of the Crown—did actually 
grant to the plaintiffs’ predecessors in title, or settle with them 
so as in effect to grant, a jalkar right of several fishery in 
certain of the waters of the portion of the Ganges system in 
question. 

The next point is one of metes and bounds. This depended 
partly on the above-named documents, partly on the records of 
certain litigation with the neighbouring zamindars of pergunnah 
Bikrampur and persons holding under them in 1816 and 1843, 
put in as part of the history of the fishery’ and of the claims 
made to it, partly on the testimony of living patnidars, ijaradars 
fisiermen, and so on, and the local investigations of an 'amin 
deputed by order of the Court. The amin’s reports and maps 
were accepted in both courts, and by both parties on the present 
appeal. The plaintiffs’ case depended on fixing by means of the 
above materials, sipplemented bya series of maps, from 1760 
onwards, four points roughly forming a parallelogram, within 
which their alleged jalkar rights lay, the western or upstream 
boundary and the eastern or downstream boundary in each case 
extending from points north of the northern or larger channel, 
the Padma, to points south of the southern or smaller channel, 
the Bhubaneshwar, and the locus in quo of the dispute falling 
between them. The defendants contended, that in so far as any 
certain Points were proved at all, the materials relied upon only 
showed that the fishery did not extend into any party of the 
Padma, but was limited by the right or southern bank of the 
main stream and thus excluded it. They pointed out that the 
Faridpur collectorate was bounded by the right bank of the 
Padma, the whole breadth of the main stream beingin the col- 
lectorate of Dacca, and they argued that the robokari of 1861, 
which was the strength of the plaintiffs’ case, proved at most a 
recognition of a fishery right, which stopped short of those waters 
in which it was now essential to the plaintiffs to make good their 
claim. l 

A sufficient answer is made by the plaintiffs. They obtain 
early evidence of the actual position of the points forming their 
boundaries north of the main stream from proceedings in suits 
decided in their favour between themselves or their predecessors 
in title and the owners of the Bikrampur zamindari, who claimed 

58 l 


Raja Srinath 
Roy 


KA 
Dinabandu 
Sen. 


Rija ‘Srinath’ 
Roy’ 
ve 
` Dinabandu 
Sen. 


428 THE MADRAS LAW JOURNAL REPORTS. [vob. XXVIi 


some jalkar rightsin the main Padma also, and by means of 
such proceedings in 1797, 1816, and 1843, by means of other 
similar proceedings in litigation with some of the present defen- 


. dants in 1894, 1896, and 1897, and also by a long succession’ 


of ijara kabuliyats and pottahs, which they put in evidence, they 
prove de facto possession,as under their jalkar rights, of the 


“ whole fishery in both ' streams between their upper and their 


lower limits. It is an intricate task to trace the various spots 
mentioned from map to map, because of the periodic diluviation 


of trees and houses, though these are the least transient of the 
landmarks available. Matters are also complicated by variations 


in the names of the rivers, Bhubaneshwar, Krishnapur, Narina, 
Padma, and Balabanta or Balbanta. The result, however, is 
sufficiently clear. Further, the decision recorded in-the Robokari ` 
of 1861 was appealed to the Commissioner of the Division at 


“ Dacca, who at that date exercised appellate jurisdiction in such 


matters over the collectorate of Faridpur, and he affirmed the 
decision below. As this decision proceeded on the footing that 
the jalkar claimed extended over the waters’ of the Padma, and 
was a valid jalkar included in the permanent settlement, it may 
reasonably be inferred that the Commissioner of Dacca took 
note that the parties entitled to the jalkar, claimed rights within 
his collectorate, and finding nothing in the Dacca records to the 


contrary, affirmed the decision below for Dacca as well as for 
Faridpur. í i 


The Trial Judge, following a long and considerable body of 
decisions in Bengal, held that, if the plaintiffs’ rights in this 
stream out of which the new branch opened were once esta- 
blished, they would extend to the waters of the new branch as 
soon ds it was formed, a principle which is conveniently called 
“ the right to follow the river.” It does not appear that this 
current of authority was challenged or Joubted either before the 
Trial Judge or the High Court; certainly its authority was 
binding upon both. The Defendant’s case simply was that in 
fact neither the plaintiffs nor their predecessors-in-title could 
be shown ever to have enjoyed or-to have been entitled to any 
jalkar right except that lying within the boundaries of their 
zamindari and appertaining thereto, The High Court appears 
to have arrived at a conclusion in favour of the Defendants’ 


. t k 
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argument mainly in consequence of the view taken of the true 
meaning of the judgment of 1816, and of the significance of the 
Thakbast map of 1862, anda marginal note upon it. It is not 
necessary to examine the language of the judgment of 1816 in 
detail, but their Lordships are unable to hold that it excluded the 
main or northern stream from the plaintiffs’ fishery, either 
expressly or by implication. The language i is obscure, but, as 
their Lordships read it, the plaintiffs’ construction of it was right. 
The Thak map was pressed beyond its legitimate effect. It was 
concerned only with that portion of the fishery which fell within 
pergunnah Bikrampur and was inconclusive. 

< The question of the effect of deltaic changes in a river's 
course upon the exclusive right of fishing in it appears in the 
Indian decisions as long ago as the beginning of the last century. 


It was laid down in 1807 that if a river changes its bed the owner l 


of jalkar rights in the old channel continues to enjoy them 
in the new one (Ishurchand Rai v. Ramchund Mokhurji, 1. 
The converse case occurred in the following year.) A land- 
owner sued the owner of jalkar rights in a tidal river for 
taking possession ofa jheel formed on his land by the overflow’ of 
the river. The channel of the river had not altered, the jheel formed 
no part of it, and was only connected with it at the river’s highest 
stage. Accordingly, it was held that.the; owner of the fishery, 
having no right over the plaintiffs’ land, had no right to the fishery 
in waters thus formed upon his land. (Gopeenath Roy v. Ram- 
chunder Turkalunkar 2), This assumed some right of following 
the river and placed a particular limit upon it. It will be 
observed so far that whatever may have been ‘the basis for the 
right of jalkar in the river, the right of fishing in the jheels. was 
treated as belonging to the owner of the subjacent soil, a right 
which was shortly after, in 1813, held to be severable from the 
ownership of the soil, so that the bare grant by the landowner 
of the right of fishing in the jheel did not in itself convey any 
property in the soil (Lukhee Dasee v. Khatimah Beebee, 3). 
Why the owner of jalkar right in the river has or may have an 
enjoyment of that right co-extensive with the waters of the 
river which permanently from part of it, though they have 
1. (1807) S.D.A. Rep. 221 : 1 Mor. Dig. 561, 


2. (1808) Macnaghten’s Select Reports, 228; 2, Sevester’s Reports, | p.467 note), 
3. (1818) 2S. D. A. Rep. 51, 
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changed their course, is not stated. Not improbably it rested 
on local custom, for the Bengal Alluvion and Diluvion’ Regu- 
lation (No. XI of 1825) is careful ina cognate matter to keep 
local custom alive. At any rate the principle was well established 
as early as 1808 that a right of fishery follows the river whatever 
course it may take, for the ground on which in Gopeenath’s 
case the High Court allowed the appeal from the Court below, 
which had acted on this principle, is simply that in point of 
fact the jheel in question, though formed by ihe river's overflow, 
was no longer so connected with it as to form part of the river. 
This was long considered to have been the effect of these deci- 
sions. Mr. Sevester’s note upon them in Vol. 2, p. 467, of his 
Reports is, ‘‘A general right of fishery in a river, when not 
“ otherwise defined, is restricted to the channel of the river and 
“ water considered to form part of it, not extending to adjacent 
“ lakes or other pieces of water occasionally supplied by 
“ overflowings of the river but not actually connected with the 
“ channel of it.” The rule was so applied in 1856 (Nubkishen 
Roy v. Uchchootanund Gosain1!, and in 1863 (Ramanath 
Thakoor v. Eshanchunder Bonnerjee, 2. In the former it was held 
that the right of jalkar in the river was confined to the river 
and streams flowing into or from it, exclusive of jheels not 
connected with the channel but extending to water courses 
which though not-immediately within the great channel of the 
river adjoin or How into it or are supplied therefrom; “their 
“right consists of the flowing stream and the adjuncts flowing 
“ from or into it.” In the latter the limitation of the river’s 
adjuncts flowing from or into it was held not to extend to 
adjacent sheets of water with which the river communicates 
only when in flood. “We think,” says the Court, “ the grant of 
“ jalkar must be construed as prima facie confined to the 
“ rivers and sheets of water communicating therewith to which 
“the plaintiff might get access without trespassing on the land,” 
It is true that these two decisions do not specifically deal with 
the case of the changed channel of a deltaic stream, but they 
do clearly lay down rules for defining the area of the waters in’ 
which the jalkar right is to be enjoyed, which carry it beyond 
the limits of actual navigability though confining it to waters 





1 (1856) 2. Seyester 465 note. ' 2. (1868) 2 Sevester 468, 
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which are adjuncts of the navigable stream. They make the 
right depend on the identity of the river in which it is enjoyed 
and do not confine it to such waters of that river as are super- 
mposed on the very land once owned by the grantor of the right. 
The current of decision was not unruffled by doubts. The Court 
observes in 1859 in Gureeb Hossein Chowdhree v. Lamb 1 
“the part of the country through which the Megna flows is 
“intersected with innumerable creeks into which the tide from 
“the main river flows. The right of fishing.in these tidal creeks 
“belongs of right to the owner of the property into which they 
“ flow,” but this case is explained by the fact that the part of 
the river in question was almost if not quite an arm of the sea. 
An opinion was indicated in 1864, though not absolutely necessary 
to the decision, in Maharunee Sibessury Dabee v. Lukhy Dabee 2 
that the extension of rights of fishery, in consequence of an 
expansion of the river in which they were enjoyed, ought to 
depend, as questions of alluvion would, upon the rapidity of the 
expansion, If sudden, it would work no change in the owner- 
ship of the submerged soil, and so cause no extension of the 
jalkar right; it would do both if it took place by gradual and 
imperceptible advances. The Court here inclined to connect 
the right of fishing indissolubly with the right to the soil subja- 
cent to the waters in which the fishery right was enjoyed. In 
1866 came two somewhat contradictory decisions. The Court in 
Nobinchunder Roy Chowdry v. Radha Peeree Debia® scouted 
as “ preposterous” a claim to follow the diverted waters in which 
the plaintiffs had the fishery, but this was without discussion of 
the authorities, and the claim was alleged not against the owner 
of the soil over which the diverted waters flowed but against the 
owner of the fishery in the waters of another river into which 
the plaintiffs river had burst and discharged itself. In the 
second case, Gobind Chunder Shaha y. Khaja Abdool Gunnie 4 
the plaintiff and defendant, joint owners of land and of a fishery, 
had made a partition of the land but not of the fishery, and the 
plaintiff sought to oust the defendant from fishing over the land 
which now belonged exclusively to him but had been overflowed 
by achange in the course of the waters. Sir Barnes Peacock in 





1, (1859) 20 S. D. A., pp, 1857-1861. 2. (1864) 1 (Suth, W. R., 88.) 
8, (1866) 6 Suth, W. R. 17. 4, (1866) 6 Suth. W, R., 41. 
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dismissing the suit observes still : “ the fishery existed in that 
“ part of the river ovt of which the fish was taken, although by a 
“ change in the course of the river it ran over the portion of the 
“land which was allotted to the plaintiff under the butwara 
“partition.” Again, in 1873 (Krishnendro Roy Chowdhry v. 
Maharanee Surno’ Moyeel the Court somewhat ‘reluctantly 
followed the rule, which it deemed to be settled, that the owner 
of the fishery where the river’s channel has changed has “a 


` right to follow the current,” that he “may not only follow the 


“river to any channel which it may from time to time cut for 
“itself, but may continue to enjoy together - with the open 
“ channel all closing or closed channels abandoned by the river 
“right up to the time when the channel became finally closed 
“at both ends.” Upon the facts of that case it is the latter part 
of this proposition that is directly involved in the decision. The 
whole question was learnedly reviewed by Mr. Lal Mohun Doss in 
1891 in his Tagore Lectures on the Law of Riparian Rights, who 
(pages, 372, et seg.) while admitting a settled current of authority 
in India to the contrary, urges the very arguments and conclu- 
sions of the now respondents and relieson the same authorities. 
Nevertheless, after this discussion had brought the question again 
before the Courts and the profession, the High Court in a critical 
decision affirmed the long-standing rule. This was in 1890 in 
the case of Tarini Churn Sinha v. Watson & Co.2 The questions 
were directly raised : “Can a right of jalkar in a 
“public navigable river exist apart from the right to the bed 
“of the river, or must it necessarily follow that right ? 
“Do the defendants lose their vested right by a change 
in the river’s course, though the river still is navigable 
and subject to public right?” This case raised the very 
question which has been in debate before their Lordships, 
for the change in the river’s course was-a sudden one taking 
place in the course of a single year and not by imperceptible or 
slow encroachment. The answer given by the Court was in 
favour of the owner of the right of fishing in the river. It 
purported to follow a converse decision in Grey v. Anund Mohun 
Moitra® and decided that “so long as the river retains its 


1. (1873) 21 3uths W. R. 27, 9. (1890) I L.R. 170. 968, 
8, (1864) W, R. 108, 
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“ navigable character it is subject to the rights of the public, and 
“ the fishery remains in the person who was grantee from the 
“ Government.” In Grey’s case a change of channel had left 
an old bed either dry or containing only pools ‘disconnec- 
ted with the river, and it was held that the river had abandoned, 
albeit part dry land and part jheels, became private property. 
Thenceforth it belonged to riparian owners who could claim 
settlement of it from Government, and the reason given is that 
“ the right of the defendant ” (the owner of the fishery), “ being 
granted out of and pait of the Government’s right to the 
river, no longer exists when the Government's right is itself 
gone.” Thus it will be observed that in Tarini’s 1 case the 
Court conceived itself to be reducing the subject to syinmetry by 
deciding that while on the one hand the owner of the fishery 
rights in the river lost them where there was permanent recession 
of the river, he increased them where there was. permanent ad- 
vance of the river. In the -latter case the Court disregard- 
ed the conception of Government right to the river as being 
an incident of Government right to the subjacent soil; and treated 
the Government right and the right of its grantee in respect of the 
fishery as subsisting in the river wherever that river might flow, 
and not as subsisting in flowing water only where and so long as 
it flowed over soil vested in the Government. This view has 
since been treated as established. That the jalkar right in the river 
extends over a piece of water formed originally by the river, but 
so far dried up as to be disconnected from it, except in’the rains, 
during and just after floods, was decided in 1905 in Jogendra 
Narayan Roy v. Crawford *, The ground of the decision is that 
such water is still part of the river system, and when that is so 
in fact the right of fishing persists in respect of it. This is the 
case of retrocession. So too in the case of Bhaba Prasad v. 
Jagadindra Nath Rai 3 in the same year the principle is thus 
expressed, “ the jalkar rights were settled with the plaintiffs pre- 
“ decessor many years ago. The plaintiffs by virtue of the 
“ settlement conferred upon them are entitled to exercise the 


“ rights of fishery in the said river wherever it flows within - 


“ the limits prescribed in the settlement itself.” Both these 
cases purport to follow Tarini’s case, which was a case of advance 


1. (1890) T. L R. 17 C. 968. 2. (1905) I. L. R. 820. 1141. 
8. (1905) I. L.B. 33 Cal. 15. 
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of the river into a newly formed channel, and the rest of a long 
line of settled authorities. It must now be taken as decided in 
Bengal that the Government’s grantee can follow the shifting 
river for the enjoyment of his exclusive fishery so long as the 
waters form part of the river system within the upstream and 
downstream limits of his grant, whether the Government 
owns the soil subjacent to such waters as being the long-estab- 
lished bed, or whether the soil is still in a riparian proprietor as 
being the site of the river’s recent encroachment. 

Their Lordships were strongly and ably pressed to disregard 
or at least to qualify, these decisions. The points made were (a) 
that in principle the right to grant a several fishery in tidal 
navigable waters is so essentially connected with the right to the 
soil and the bed of the channel, that no fishery right can exist 
where the grantor of the several fishery never has owned the ` 
subjacent soil, (b) that in any case the acquisition of fresh 
waters can go no further and can proceed no otherwise than the 
acquisition of fresh soil by alluvion, and therefore that an expan- 
sion of waters within which a jalkar right exists can only carry 
with it an extension of the jalkar right ifit has taken place by 
imperceptible encroachments. upon the land, and not by sudden 
irruption ; and (c) that it would be grossly unjust to hold that 
the natural misfortune which swamps a landowner’s soil by a 
river’s encroachment should be accompanied by a legal ouster 
from such enjoyment as the natural ‘disaster has left him. In 
extension of the last point it was argued that the disputed site 
in fact covered the sites of former enclosed jheels which belonged 
to and had been enjoyed by the defendants, and that no trespass 
could be committed as against the plaintiffs in any view by fishing 
where the defendants had formerly been accustomed and entitled 
to fishin waters overlying their own land. .This question of 
fact, which seems not to have been passed upon by the Courts 
below, was not sufficiently made out, but even ifit were, it 
appears to be covered by the general argument. 


For these contentions reliance was placed on the Mayor of 
Carlisle v. Graham 1 where Kelly, C.B., says: “We are called 
“upon to decide the question which now arises for the first time: 
“ Is the several fishery of a subject in a tidal river, the waters of 











1. (1869) L. R. 4 Exch. 861 at pages 867—268. 


PART KV.) THE MADRAS LAW JOURNAL REPORTS. ' 485 


“which permanently recede from a portion of its course and flow 
“into and through another course, where the soil and the land 
“on both sides of the new channel thus formed belang to another 
“Subject, transferred from the old to the new channel, and so a 
“several fishery created in and throughout such new channel, 
“ orin some, and if any, in what part of it? In the case of 
“ Murphy v, Ryan 1 O’Hogan, J., in delivering the judgment 
“ of the Court, says, ‘but whilst the right of fishing in fresh water 
“ ‘rivers in which the soil belongs to the riparian owner is thus 
“t exclusive, the right of fishing in the sea, its arms and estu- 
“aries, and in its tidal. waters, wherever it ebbs and flows, is 
*** hald by the common law to be publici juris and so to belong 
“ “to all the subjects of the Crown, the soil of the sea and its 
“ ‘arms and éstuaries and tidal waters being vested in the Sove- 
“*reign asa trustee for the public. The exclusive right of 
“shing in the one case, and the public right of fishing in the 
“* other, depend upon the existence of a proprietorship in the 
“** soil of the private river by the private owner and by the 
“ ‘Sovereign ina public river respectively.’ And this is the 
“true principle of the law touching a several fishery in a tidal 
“river. If therefore the right of the Crown to grant a several 
“ fishery in a tidal river to a subject is derived from the owner- 
“ship of the soil, which is in the Crown by the common law, a 
“several fishery cannot be acquired even in a tidal river if the 
“soil belong not to the Crown bat toa subject. And all the 
authorities, ancient and modern, are uniform to the effect 
“that if by the irruption of the waters of a tidal rivera new 
“channel is formed in the land of a subject, although the 
“right of the Crown and of the public may come into existence, 
“and be exercised in ' what has thus become a portion of a tidal 
“river or of an arm of the sea, the right to the soil remains in 
“the owner, so that if at any time thereafter the waters shall 
“recede and the river again change its course, leaving the new 
“channel dry, the soil becomes again the exclusive property of 
“the owner, free from all right whatsoever in the Crown or in 
“the public.” 


With this case has to be considered also Fosterv. Wright 2, 
there the proprietor of a right of fishing in the Lune, at that 





1. (1868) 21r. Rep. G. L. 148 at page 149. 9. (1878) 4 C, P. D., 488, 
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Raja Srinath part neither tidal nor navigable, was held entitled to “follow his 
Ros river ” when the river had so far shifted its course as to flow 
ibabang over another’s land, and the person, to whom the land which 
came to form its new bed had previously belonged, ‘was held to 
be a trespasser when he fished in its new channel. The change 
of bed had been gradual, perceptible and measurable over consi- 
derable periods of time, but from week to week imperceptible. 
It was held that the imperceptible changes had‘had the effect of 
producing an accretion to the land of the owner of the fishery, 
and that “the river had never lost its identity nor its bed its 
“legal owner,” (page 446); “he has day by day and week by 
“week become the owner of that which has gradually and im- 
“ perceptibly become its present bed, and the title so gradually 
“and imperceptibly acquired cannot be defeated by proof that 
“a portion of the bed now capable of identification was 
“formerly land belonging to the defendant or his predecessors- 
“in-title.” The Mayor of Carlisle v. Graham 1 was distinguished 
on the ground that in that case the river bed was a new bed, 
not formed by the gradual shifting of the old one but totally 
new; the old bed remaining recognisable in its old site but 
deserted. The Eden became a river with two beds: the Lune 
was at all times a river with only one though an ambulatory 
one, -Ascounsel in Foster v. Wright? boldly argued for the 
right to “follow the river ” in its. Indian sense saying (page 440), 
“even a sudden and violent change in its course would not, 
“have'taken away ” the plaintiff's right, and as the adoption of 
that a ‘fortiori view would have made all consideration of 
gradual accretion immaterial, the decision must be regarded as 
oné which negatives the contention of the respondents in the 
present case. As with the river Lune so the part of the river 
Eden which was in question in the Mayor of Carlisle v. Graham 1 
is one which does not appear to be subject to frequent change. 
How the law might be if conditions similar to those of Bengal 
could occur in England is another ‘matter. The above cases. - 
would have been more directly in point had the river in question 


. 


been one which often and swiftly changes its course, as for . 
instance the tidal Severn,.of which Hale writes (Hargrave’s 
Law Tracts, p. 16), “that river which is a wild unruly river, and 





1. (1869) L.R. 4 Exch. 681 at pp. 687. 
2. (1878) 40. P. D. 488, 
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‘many times shifts its channel, especially in that flat between 
k « Sinberge and Aure is the common boundary between the 

‘manors on either side, viz., the filum aquae or middle .of the 
“Stream, and this is the custom of the manors contiguous to 
“that river from Gloucester down to Aure.” There is in this 
part of the Severn an ‘ancient several fishery, enjoyed by the 
Lords of Berkeley under charters of Henry I., Richard I., and 
John, which must be much more analogous to the jalkar in the 
present case than cases in the rivers Eden or Lune. A somewhat 
similar instance in Scotland is mentioned by Lord Abinger in 
In re Hull and Selby Railway Company 1 but the question of 
the right to follow the river does not appear to have arisen for 
decision in these cases. 

It was admitted that the common law of England as such 
does not apply in the mofussil of Bengal, but the argument was 
that principles established under and for English conditions 
afford a sound guide to the rules which should be enforced in 
India. Their Lordships have given these arguments careful 
consideration, though they would in any case be slow to 
disturb decisions by which rules have been established for 
Bengal governing extensive and important rights such as rights 
of jalkar, and unless they could be shown to be manifestly 


unjust or flagrantly inexpedient, their Lordships would not- 


supersede them. The Indian Courts have in many respects 
followed the English law of waters. Sometimes their rules are 
the same ; sometimes only similar. Jalkar may exist ‘not only 
as-a right attaching to riparian ownership but also “as an 
“incorporeal hereditament, a right to be. exercised in the 
“tenement of another” (Forbes v. Meer Mahomed Hossein 2 
as a profit a prendre in alieno solo (Lukhee Dasee v. Khatiina 
Beebee 3), In navigable waters such rights are granted by the 
Government of India, or, what is equivalent’ to a grant, 
settled with the grantee under the Revenue’ Settlement by 
the Government, and‘ are thus derived from the Crown 
(Prosunno Coomar Sircar v. Ram Coomar Parooey *). The 
freehold of the bed of navigable waters was deemed to be 
in the East India Company as representing the Crown and now 
is vested in the Government of India in right of the 


1. (1889) 5 M. & W. 897. 3: (1878) 12 Ben. L. R». at p. 216. 
8. (1818) 2 S. D. A. Rep. 51. ' 4, (1878) I. L. R., 4 C., 53. 
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Crown. (Doe. dem. Seeb Kristo Banerjee v. E. I. Co, 1 
Nogender Chandra Ghose v. Mahomed Esoft, 2). Where the bed 
thus forms part of the public domain, the public at large is 
prima facie entitled to fish, Thus the English analogy has 
been closely followed. Again the sudden invasion of a private 
owner’s land by the waters of a navigable river does not divest 
the property in the soil. Ifthe change in the course of the 
navigable river results in the water in the new course ‘being in 
fact navigable (that is, capable of being traversed by a boat 
at all seasons, Chunda Jaleah v. Ram Churn Mookerjee, 3 
Mohiny Mohun Dass v. Khaja Assanullah 4) the flooded 
landowner must submit to have his land traversed by the vessels 
of the public in the course of navigation and cannot in right of 
his ownership erect works on his flooded soil to the obstruction 
of the navigation. None the less he remains the owner, and 
should the waters permanently retire, his full rights as owner 
revive unless lapse of time or circumstances, or both, suffice to 
prove an abandonment of his rights of ownership for his part. 


Still, there is one step which the Indian law has never 
taken, far as it has gone in the adoption of English rules. Often 
as the opportunity for so doing has arisen, it has never been 
held that the capacity of the Government of India to grant to or 
settle with a private owner the exclusive right of fishing in tidal 
navigable waters is so indissolubly bound up with its ownership 
of the soil subjacent to those waters that, no matter how those 
waters may subsequently change their course, while still 
remaining part of the same river system within the up-stream 
and down-stream limits of the grant, the enjoyment of the right 
so granted cannot extend beyond the limits of the Government’s 
ownership of the soil lying perpendicularly underneath them, 
as it may vest from time to time. It is one thing to presume 
the soil of the bed of a tidal navigable -river to be vested in the 
Crown and to hold that the Government of India in right of the 
Crown can grant the fishery in the superincumbent waters in 
severalty, and quite another to hold that the several fishery when 





1, (1856) 6 M. I. A. 267; S.C. 10 Moore’s P. O. C., 140. 
2. (1872) 10 Ben. L. R. 406 S.C. 18 Suth. W. R., 118. 
8. (1871) 15 Suth. W. R., 212: 4, (1872) 27 Suth. W. R., 73 
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once thus created is for ever enjoyable only iń“waters that con- 
tinue to flow precisely over ground which was in the Crown at 
the date of the grant. “ Whether the actual proprietary right 
“in the soil of British India,” says Garth, C. J., in the case of 
Hari Das Mal v. Mahomed Jaki! already cited, “is vested in 
“the Crown or not (a point upon which there seems 
“some diversity -of opinion) I take it to be clear that 
“the Crown has the power of making settlements and 
“rants for the purposes of revenue of all unsettled and 
“‘unappropriated lanes, and I can see no good reason w.iy 
“they should not have the same power of making settlements 

“of jalkar rights and of lands covered by water as of land not 

“covered by water. In either case the settlement is made: tor 
.“the purpose of revenue and for the benefit of the public.” 
Again, the rights of the Crown are thus stated in The Collector 
“of Maldah v. Syed Sudurooddeen® :—“The right to resume land 
is one based on the right of the Government to a portion of the 
“ produce of every bigah of the soil as revenue, whereas the 
“ claim to possession of the jalkars of rivers not forming portions 
“ of settled estates is founded upon a supposed right in Govern- 
“ment as trustees of the waterways of the country to possess 
“and to assign the exclusive possession of them to any indivi- 
_ dual it chooses on the payment of revenue for them in the 
“ shape of a fishery rent.” (Hurreehur Mookerjee v. Chundee- 
churn Dutt 3, Collector of Rungpore v. Ramjadub Sein 4, 
See, too, Radha Mohun Mandal v. Neel Madhub Mundul 5. and 
Satcowri Ghosh Mondal v. Secretary of State for India, 6 where 
the cases are collected and discussed. 


In truth the rule which in the United Kingdom thus connects 
the subject’s right to an exclusive fishery in tidal navigable waters 
with the limits of the Crown’s ownership of the subjacent soil 
- is itself the result of conditions partly historical and partly geo- 
graphical which have no counterpart in Lower Bengal. In 
Bracton’s time this rule would seem to have been unknown; 
at any rate he ignores it, and treats the right of fishing in rivers, 
‘as did the Roman law, as a right publici juris. Whether in his 





1. (1885) 1L.R. 11 G. 434. 2. (1864) 1 Suth- W R. 116, 
8. 178. D, A. Rep., 641 (Sio). t.. (1868) 2 Sevester, 378. 
5. (875) 24 W. R., 200. A 6. (1894) I. L. R., 220. 259. 
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time this was at common law orthodox or heterodox, or whether 
he supplemented the defects of our insular system by a reversion 
to that of Rome, need‘not now be considered. What is clear is 
that during the many years between his time and Hale’s the 
generality of the right of river fishing, if it ever had been the 
doctrine of ‘the common law, was such no longer. According to 
Hale (De jure maris, page I chap. 4; Hargrave’s Law Tracts, 


“page 11), “ the right of fishing in the sea and the creeks and 


“arms thereof is originally lodged in the Crown as the right of 
“ depasturing is originally lodged in the owner of the wastes 
“ whereof he is lord, or as the right of fishing belongs to him 
“that is the owner of a private or inland river ...... The King is 
“the owner of this great waste, and as a consequent of his pro- 
““ priety hath the primary right of fishing in the sea or creeks 
“or arms thereof.” Be it observed that this doctrine 
may be called essentially insular, and that the proofs of it which 


- Hale adduces are purely English, namely, Close Rolls, Parliament 


Rolls, and Rolls of the King’s Bench mainly in Plantagenet times, 
and that he places on Bractgn’s Roman doctrine an interpretation, 
confining it to rivers which are arms of the sea, which is itself a 
dissent from that doctrine. The question how far a rule established 
in this country can be usefully applied in another, whose circum- 
stances, historical, geographical, and social, are widely different, 
is well illustrated by the case of navigability, as understood in 
the law of the different States of the United States of America. 
Navigability affects both rights in the waters of a river, whether of 
passing or repassing or of fishing, and the rights of riparian owners, 
whether as entitled to make structures on their soil which aftect the 
river’s flow, or as suffering in respect of their soil quasi-servitudes 
of towing, anchoring, or landing in favour of the common people. 
The Courts of the different States, minded alike to fcllow the 
common law where they could, found themselves in the latter 
part of the eighteenth and the early part of the nineteenth 
centuries constrained by physical and geographical conditions to 
treat it differently. In Massachusetts, Connecticut, New 
Hampshire, and Vermont, where the rivers approximated in size 
and type to the rivers of this country, the English common law 
rule was followed, that tidality decided the point at which the 
ownership of the bed and the right to fish should be public on 
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the one ‘side and private on the-other. Other States, though 
possibly for other reasons since ‘they possessed rivers very 
different in character from those- of England, namely, Virginia, 
Ohio, Illinois, and Indiana followed the same rule. But in 
Pennsylvania, North Carolina, Iowa, Missouri, Tennessee, and’ 
Alabama, this rule was disregarded, and the test adopted was 


that of navigability in fact, the Courts thus approximating to the | 


practice of Western Europe (see Kent’s Commentaries, iii. 525). 
The reasoniog has been: put pointedly in Pennsylvania, Chief 
Justice Tilghman says in 1810; in Carson v. Blazer 1, 
“the common law principle concerning rivers” (viz. that 
rivers, where the tide does not ebb and flow, belong to the 
owners of adjoiniug lands on either side), “even if extended to 
“ America, would not apply to such a river as the Susquehanna, 
“which is a mile wide and runs Several hundred miles through 
“a rich country, and which is navigable and is actually navigated 
“by large boats. If such a river had existed in England no such 
“law would ever have been applied to it.” (See too, Shrunk v, 
Schuylkill Navigation Co., 1826, 14 Sergeant v. Rawle, at p. 78). 
Thirty years‘later in Zimmerman v. Union Canal Co., 2 
President Porter observes, “the. rules of the common law 
“ óf England in regard to the rivers and the rights of riparian 
“owners do not extend to this commonwealth, for the 
“ plain reason that rules applicable to such streams as they have 
“in England above the flow of the tide, scarcelly.one of which 
“ approximate to the size of the Swatara, would be inapplicable 
“to, such streams as the Susquehanna, the Allegheny, the 
“ Monongahela,” and sundry other “rivers of Damascus.” - A 
similar deviation, equally grounded in good sense, from the strict 
pattern of the English law of waters lies at the bottom of the 
current of Indian cases previously referred to, and forms its 
justification. 


In proposing to apply the juristic rules of a distant time 
or country to the conditions ofa particular place at the present 
day, regard must be had to the physical, social, and historical 
conditions to which that rule is to be adapted. In England the 
rights of the Crown and other rights derived from them have 
long been established by authority, even though their historical 





1. (1810) 2 Binney at page 477, 2. 1 Watts & Sorgeant 361, 
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origin is imperfectly known or conjectural. The result may be that 
the law is quite certain and yet is based on considerations of 
history and precedent which are quite the reverse. In Bengal a 
special history, and a special theory of rights, tenures and obliga- 
tions condition the rules applicable to such an incorporeal here- 
ditament as that now in question. In England we go back before 
Magna Charta for the commencement of several fisheries in 
tidal navigable waters, and know little of their actual origin. 
In Bengal it is sufficient to say that at the time of the decennial 
or the permanent settlement, or since, such rights, though 
possibly descending from remote antiquity, were settled with the 
Government of India, whose special position, originating’ on 
12th August 1765, when the East India Company became 
receiver-general in perpetuity of the revenues of Bengal, Orissa, 
and Behar, is historically well known. English tenures and 
Bengal Zemindari rights, unduly assimilated at one time, have 
never fully corresponded to one another. Above all the difference, 
indeed the contrast, of physical conditions is capital. In England 
the bed of a stream is for the most part unchanging during 


` generations, and alters, if it alters at all, gradually and by slow 


processes. In the deltaic area of Lower Bengal change is 
almost normal in the river systems, and changes occur rarely 
by slow degrees, and often with an almost cataclysmal suddenness. 
If English cases were applied to Bengal, so that the area of 
enjoyment of a several fishery in tidal navigable waters should 
be limited to the area within which the Crown, the assumed 
grantor of the fishery, had owned the subjacent soil at the time 
of its grant, who could say from time to time what the bounds 
of that enjoyment are, and where the ownership of the soil is to 
be delimited ? The course of the waters has been in flux for 
ages: at what date is this ownership to be taken? As Lord 
Abinger says of the rule of gradual accretion of soilin ‘In re 
Hull and Selby Railway 1 the theoretic basis of which has 
been variously stated from the time of Blackstone to the 
present day (see the different theories collected by Farewell, 
L. J.. in Mercer v. Denne 2 “the principle is founded on the 
“ necessity which exists for some such rule of law for the 
“ permanent protection and adjustment of property.” Take 
which date you will, the ever-shifting river does not run now 
1. (1889) 5 M. and W. 327. - 2. (1904) 2 Ch. 584 at 558. 
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where it ran then, and if the ownership of the soil remains as- 


it was, it is sheer guesswork to say in which part of the present 
waters the grantee of jalkar rights shall enjoy’ his several 
fishery under his grantor’s title, and in which parts he 
must -abstain, since the waters.flow over.the soil of private 
‘owners ? Any given section of the river system is in all probability 
a shifting and irregular patch-work of water flowing over soil 
which belonged to the Soveriegn at the selected date and of 
water flowing over soil then belonging to other owners and since 
encroached upon, with the back ground of a probability that 
before the date in question,. and yet within historic times, no 
“water may have run there at all. By what analogy can rules 
applicable to the Eden and the Lune be profitably applied 
to such physical conditions ¢ 


“It was urged that the established rule. with regard to allu- 
vion should be applied to rights of jalkar; ‘that since the 
right to accretions and the liability to derelictions of soil 
attached only to gradual accretions or to erosions taking 


“place by imperceptible degrees, so too the right of the | 


owner of the fishery to “follow the river?” ought to be 
limited to cases where the river’s encroachments were gradual, 
and ought not to be extended to an irruption as sudden, 
and accomplished as rapidly, as was the formation of the channel 
in question in the defendants’ lands. Itis to be observed that 
here too Indian law, doubtless guided by local physical conditions, 
has adopted a rule varying somewhat from the rule established in 
this country. Where under English conditions the rule applies 
to “imperceptible” alterations, Regulation XI of 1825, Articles 1 


and 4, speak of “gradual accession.” The analogy of the ` 


English rule can hardly be prayed in aid when Indian legislation 


has thus an established and different rule on the same subject. 


Further, as the Indian rule is established now beyond question, 


it may perhaps be said without offence of the Indian as of the _ 


English rule, that it represents rather a compromise of conveni- 
ence than an ideal of justice, for that which is a man’s own does 
not become another’s any more agreeably to ideal justice by be- 


ing filched from him gradually instead of being swallowed whole. - 


In any case the analogy is not in parimateria. Property in the 


soil is one thing; enjoyment ofa profit a prendre in flowing . 
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water may in some respects be another. True, the profit a 
prendre is to be enjoyed in alieno solo; such is its nature. True 
too that at the time of the grant, the grantor has no power to 
create this incorporeal hereditament where his ownership of the 
soil does not extend; but when the power to grant arises from 


, Sovereignty, and has never been decided to be limited to the 


bounds of the grantor’s proprietorship as it may continue to 
exist from time to time, the mere fact that -the jalkar right is 
classified in the language of the English law of real property as 
a profit a prendre in alieno solo does not prevent its proprietor 
from being entitled to follow the river in its natural change. 
The fish follows the river and the fisherman follows the fish ; this 
may be right or wrong, but the question is not settled by asking 
under what circumstances of natural physical change the 
proprietor of an acre of dry land, which has vanished from sight, 
can claim to have still vested in him an equal area of river bed 
on the same site, or another acre of dry land transferred by the 
river and attached by accretions to another proprietor’s land. 


Lastly, it is said to be unjust that a land-owner should not 
only lose the use of his land when the river overflows it, but — 
also the right to fish over his own acres and in his own waters, 
in order that another may unmeritoriously fishin his place 
There is some begging of the question here; the waters are not 
his waters, nor is the change confined to the flooding of his fields. 
It is the river that has made his land its own ; the waters are the 
tidal navigable waters of the great stream. In physical fact the 
land-owner enjoys his land by the precarious grace of the river, 
whose identity is so persistent, and whose character is so 
predominating, as almost to amount to personality ; and is it 
fundamentally unjust that in law too he should lose what ‘he has 


‘lost in fact, and be precluded from taking in substitution for his 


Jost land an incorporeal right which has been granted not to him 
but to another? The Sovereign power lawfully invests its grantee 
with jalkar rights in part of river; is it unjust that when that 
river shifts its course, changing in locality but not in function, 
thé owner of those rights should still enjoy them in that self-same 
river, instead of being despoiled of them by the course of nature, 
which he could neither foresee nor control ? There must be some 
rule and there must be some hardship. To say the least there is 
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no such proof that one rule is better than the other as would 
even approach the kaa that the rule established should 
now be set aside. 


Their Lordships are of opinion that no reason sufficiently 
cogent has been found to warrant them in disregarding the settl- 
ed Indian authorities, and being further of opinion that the 
plaintiffs established their claim at the trial, they will humbly 
advice His Majesty that the appeal should be allowed with costs 
here and below, and that the judgment appealed from should be 
set aside and the judgment of the Trial Judge restored. 
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{deceased before suit) by a registered sale-deed (Exhibit B). Ap- 
pellants were the contesting defendants (Nos. 2 and 3). They 
impugned Balasundari Ammal’s right to alienate the property and 
further contended that the sale by (Exhibit B) “was a purely . 
nominal transaction. ` ` 


' The District Munsif found that Balasundari Ammal had 
only a widow’s estate in the property; and further (Ex. B.) did 
not evidence a real -sale and plaintiff obtained no title to the ~ 
property under it. He therefore dismissed the suit. 


The Subordinate Judge on appeal set aside the dismissal and 
gave plaintiff a decree. Hè found (therein agreeing with the 
Munsif) that an adoption set up by appellant was invalid and 
that, they were not the reversioners to Balasundari’s husband, 
He therefore held that it was not open to them to question the 
alienation (Ex. B.) and its consideration. 

In so far as the transaction was attacked on the ground 
that it was in excess of a widow’s powers of alienation,’ the 


Subordinate Judge is quite correct ; but he appears to have over- 


looked the fact that this is not the only plea set up by the appel- 
lants and. found in their favor by the District Munsif, The 
general principle is that a person in possession can resist 
a suit for ejectment against all but the true owner and 


` whether appellants are reversioners or-not it is open to them to 


show if they can that respondent’s sale-deed is a purely nominal 


_ transaction, never intended to be given effect to and absolutely 
void in law. | 


Respondent’s Vakil argues that a person in possession with- 
out title cannot question the real nature of a registered instru- 
ment relied on as title by a plaintiff in an ejectment suit and he 
relies on Trimbak Bhikaji v. Shankar Sham Rav 1. We have 
carefully considered the judgment in that case. It contains ' 
one passage which certainly lends support to Respondent’s 
contention but reading the judgment asa whole we doubt 
if the learned Judges intended their remarks to cover a case like - 
the present. They were considering the view of the lower 
Appellate Court in that case, which had held that it was open 
to the ist defendant therein (a mere trespasser as in the 
present case) to avail himself of all such grounds of attack, as 


1, (1911) LL, R. 36 B 37. 
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might have been raised by the plaintiff's alienor if she had sued 
to set aside the sale. They pointed out the fallacy of this view 
and in this we respectfully agree... But we are not satisfied that 
they intended to lay down that it was not open to the Ist 
defendant to show that the alienation to plaintiff was an abso- 
lute nullity; if they did, we must equally’ respectfully dissent. 
We may refer to an earlier case of the same Court Muiji 
Govindji v. Nathu Bhai Hirachand Lin which Sargent C. J. and 
Bayley J. clearly laid that it was always open to a person sued 
in ejectment to show that the assignment to the plaintiff was 
only a sham transaction and to resist the suit on this ground. 
In this view we agree. We must therefore set aside the decree 
of the lower appellate Court and remand the appeal for rehear- 
ing and disposal in the light of the above remarks. Costs will abide 
the result. ys 


ne 
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Second appeal from the decree of. the. District Court of 
Trichinopoly in A. S. No. 584 of 1912 preferred against. the 
decree of the Court of the District “Maha of Srirangam in O. S. 
No, 310 of 1911. 


T. R. Venkatrame Sastri and K. S. Ganesa jja for 
Appellants. 
T. V. Muthukrishna Iyer for FERETE 
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The Court delivered the following 

Judgment.—The question raised in this second appeal is, 
whether the defendants, managers of a chit fund, were entitled to 
refuse certain security offered by the plaintiff in respect of, his 
purchase of a second instalment. The amount for which he was 
liable to give security was Rs. 2,700. The lower appellate 
Court has valued the security at ‘Rs. 3,000 and holding that the 
defendants acted as reasonable men in the position of trustees 
in declining to accept the security, dismissed the suit, The suit 
was to recover from the defendants personally interest on the chit 


` amount at the rate of 3 per cent. per mensem, The amount itself 


was deposited in Court with the written statement and the 
security accepted as by that time the liability of the plaintiff had 
been decreased and the defendants were therefore then prepared 
to accept the security as sufficient. 

_ In his able argument before us Mr. T. R. Venkatrama Sastri 
put the case as one in which under the agreement the only 
requisite was that the security should be satisfactory. But on 
our pointing out that under its terms the security had to be to 
the satisfaction of the agents, he endeavoured to establish that 
the agents were bound to accept what a Court would think 
a reasonable man {should accept and .that the lower appellate 
Court having applied a wrong test of, sufficiency, this Court 
should itself decide on the propriety of the agent’s action. We 
are not satisfied that the lower appellate Court has applied a 
wrong test. The Court does not say that the Trusts Act applies 
to the case although the learned Judge does speak of the 
defendants as trustees. The language used is, “applying the 
principle of the Trusts Act ” and we are not clear that he was 
not entitled to doso. This appeal might therefore be dismissed 
on the ground that his finding on the question of the propriety of 
the agent’s action was a finding of fact with which this Court would 
not interfere. We- have, however, heard the case fully argued 
on the supposition that we could interfere; and we are satisfied 
that it is not for the Courts to decide what was in their opinion 
‘reasonable’ in the circumstances, but whether there is evidence 
that the agents acted capriciously and unreasonably. It was 
argued that the agents had not an arbitrary power of rejection , 
and that that being Iso, the|Courts could interfere, We accept 


> 
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the first proposition, but that dog not carry with: it the alternative 
put forward. . 

The leading case on the point is Braunstein v. Accidental 
Death Insurance Co. 1. This authority was relied upon by the 
appellant in support of his proposition, but in our opinion it 
does not help him. In that case proof of death had to be given 
to the satisfaction ‘of the Directors of the Company. The 
plaintiff pleaded that the Directors acted capriciously in rejecting 
the proof offered and the defendants demurred to that - plea. 
The Court beld the demurrer was bad stating the law to be that 
if they unreasonably and capriciously required evidence that 
was not necessary to satisfy them on any reasonable view of the 
case that was not justified by the clause (Vide p. 909) 

Reference is made in that case to. Daliman v. King 2 
which was also relied upon by the appellants. This was a 
case of a repairing lease containing a clause that the 


repairs were to be inspected and approved of by the lessor and to’ 


be done in a substantial manner. The Court held that the gist 
of the agreement was that the work should be done in a sub- 
stantial manner and that the other words of the clause could not 
be read so as to impose a higher liability but should be treated 
as a clause enabling the lessor to ascertain whether the work had 
been so done. That case is therefore no authority in favour 
of the appellant. Accepting the authority of Braunstein v. 
Accidental Death Insurance Co. 1. We hold that the true test is 
whether the defendants have been shown to have acted ‘capri- 
ciously. l 


The appellant, asa second line of argument asked the 
court to return the case for a specific finding on this point 
urging that the District Munsiff had given a finding against the 
defendants. On this while ‘the lower appellate Court said 
nothing about it, we are not prepared to take this course. We 
have no doubt that the District Munsiff’s view was sought to be 
supported in the lower appellate Court and we must read the 
District Judge’s finding as negativing it. Further than that, the 








1. (1861) 121 E, R. 904. 2. (1887) 4 Bing. N. C. 105; S. cc, 182 E. R. 799, 
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finding of the District Munsif was clearly based on facts 
which were not alleged in the plain and have been misunderstood 
by the District Munsif. .We agree with the lower appellate 
Court that it has not been shown that the defendants did not 


_ act reasonably still less did they act. capriciously; and it is im- 
“ material whether a court might have thought the security 
. offered reasonable in the circumstances urged by the appellant: 
- In this view the appeal-must be dismissed. et 


On the question of costs we cannot accept the view of the. 
lower appellate Court that the defendants should be deprived 
-of their costs because the agreement contains unsatisfactory 


- Clauses. Such clauses are not uncommon as appears from the’ 


decisions and that is no ground for saddling the defendants, who 


The appeal will therefore be dismissed with defendants’ 
costs throughout. On the memorandum of objections ‘we are 
clearly of opinion that the District Judge wasin error in treating 
the defendant’s claim of part discharge to the extent of Rs. 200 
asa set off. We accept his finding that the amount thus paid 
was Rs. 117 not Rs. 200. This amount must be deducted 
from the amount decreed, and the memorandum allowed with 
costs. a : 
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si . PRIVY COUNCIL. 
Pretent. :—Lords Dunedin and’ peu ot Sir Tobi Edge and ; 
Mr. Ameer Ali. 


[On Appeal from the High Court of Judicature at Madras.) 


‘Ravi Veeraraghavulu and others ... Appellants* 
d. i 
_Sri Raja Boroma Devara Venkata Nara- 
“gimha Naidu Bahadur, Zemindar Garu .... Respondent. 


Madras Rent Recovery Act (VIII of 1865), Ss. 11 cl. ad 69—Appeal to High 
-Court from Zilla Judge's Court-—-Act VIII of 1859, S. 872—Concurrent finding of 
fact by two lower courts binding on High Court—Ciwil Procedure Code (Act XIV 
of 1882) Ss. 584 £ 585. 

3e Tha suit under-S79 of the Rent . Recovery “Act by the landlord for the accept- 
ance of an Asara Patta by his tenants, alleging that though there was an arrange- 
ment between him and his tenants in Fasli 1283, for the substitution of Veesabadi 
or money system for the Asara or produce sharing system, he was reserved liberty 
“to ‘charge wet rates if wet crops were raised on the land and‘that as wet crops had 
„iow been raised, he was entitled, in the absence of any agreement as to the rates 
leviable to’ revert to the Asara system, the tenant—defendants contended that the 
arrangement was intended to be permanent and that the landlord was not entitled 
sunder any circumstances to revert to the Asara system. Both the Collector and 
the District Court in appeal held that the arrangement was intended -to be per- 
manent and dismissed the suit. On a second appeal being presented to the High 
Court, the High Court held that the terms of the arrangement as contained in the 
‘written muchilikas gave the landlord power to charge an enhanced rate in case 
therc was wet cultivation and as such there was no contract within the meaning of 
S. 11 of the. Act in respect of wet crops and the landlord was entitled to revert to 
the Asara system in respect of them. , 


“Held, on appeal to the Privy Council that the finding of the Collector ina the 
Distiict Court'ds to the arrangement of 1288 being permanent was one of fact and 
“as that finding was not based merely on ‘the construction ‘of the muchilikas, the 
< High Court had no power in second appeal to interfere with it. 
_« As however the decree of the -Collector dismissing the suit was wrong, their 
‘Lordships remitted the case to him to make the proper decree. 


Held further, that though no provision is made in the Rent Recovery Act for 
appeals from the decrees of the Zilla Judge in appeal from the Collector, having 
; regard to the general right of appoal from the decrees of the Zilla and District 
Courts given by 8. 872 of Act VIII of 1859 and S. 584 of Act XIV of 1882, a second 
appeal lay to the High Court. 
The.judgment of the High Court in Venkata Narasimha Nayudu v. Kasarane- 
“Chinna Bapayya (1) reversed. h 
Appa Row v, Narasayya (2), Musammat Durga Chowdrain v. Jawahir Singh 
Chauduri (3), TAER v.. Manager Pittapur Estate (4), approved and 
af followed, : 


ot 





i 





* 18th June 1914. 
L (1908) I.L.R. 33 M. 12, 2. (1910).L.R. 37 I.A. 110.s. 0. 20 MJ. 596. 
3. (1890) L.R. 17 I A, 122, ,4. (1902) I. L. R, 26 M, 518, 
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Consolidated appeals from a Judgment and Decree’ of the 
High Court, dated October 13, 1908, reversing the Judgment 
and Decrees of the District Judge of Kistna, dated March 13, 
1907, which had affirmed a Judgment and Decrees-‘of the Head 
Assistant Collector Bezwada Division, Kistna District, a 
August 24, 1906. f 


The Judgment of the High Court is ‘reported in Venkata: 
narasimha Naidu v. Kasaranevi Chinna Bapayya 1. 


The facts of the case are sufficiently set forth in their Lord- 
ships’ Judgment. ` - 


De Gruyther K. C. and Parekh for the appellants contended 
that the courts below had held that produce rents could not be 
demanded. The payment of cash rent fixed in perpetuity was 
a question of fact. The High Court had no power to enforce | 
on the appellants produce rent. There was no right of appeal to 
the High Court by the Rent Recovery Act. ` 


Lord Moulton :—We have heard all other grounds but the 


one which is based upon fundamental grounds. 


_ Everything depended upon the Act of 1865. By Sec. 3 a 
pattah executed by the landlord and a muchilika by thé tenant 
were necessary, to enforce which in case either party did not 
agree, S. 65 empowered the Collector to try the claim by sum- 
mary proceedings. There might be a suif in the Civil Court for 
the arrears of revenue, but such Court would be bound by the 
provisions of S. 87 of this Act ; S. 69 expressly provided that 
there would be an-appeal to the District Judge and was silent- on 
there being an appeal to the High Court. 

Mr. Ameer Ali :-—Was this point raised in any court? 


No ; in neither court was this point taken. There was a 
standing oral contract deducible from two agreements. 


. Lord Dunedin:—How could you ‘call it a permanent 
arrangement. | 


In view of previous eeepc it must be presumed. 


Mr. Ameer Ali:—You say there was an oral arrangement 





and was given effect to every year in writing. 





(1909) .I. L. R. 33 M. 12, 
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Lord Moulton :—This is an issue of fact and we cannot deal 
with it. 


There was express understanding with regard to subsequent 
years. “It was difficult to shew express agreement, but there was 
an inference, 


Mr. Ameer Ali :—When there is a pattah, the presumption 
is that there is no implied contract. 


Reference was made to Minakshi Naidoo v. Subramaniya 
Sastri 1, Rangoon Botatung & Co. v. Collector of Rangoon 2 
Musammat Durga Chowdrain v. Javasathia Singh Chauduri 8 
and Madras Rent Recovery (VIII) Act of 1865. 


Sir Erle Richards K. C. and Kenworthy Brown for 
the respondent contended that there was no contract as to 
the rates payable on lands cultivated with wet crops, and there- 
fore the Court must in order'to determine the rate, proceed to 
apply the rules contained in S. 11 and in applying them they 
rightly held that the pattahs tendered by. the Zamindar were 
proper pattahs. They were in accordance with the Varam 
which was the established rate. for dividing. the crop between 
the landlord and the cultivator. There’ were, many cases 
notably Veeraswamt v. Manager Pittapur ‘Estate 4, which 
' decided that there lay second appeal to the High Court which 
had inherent jurisdiction under S. 372 of Act VIII of 1859 to 
hear regular appeals both on fact and law from all Subordinate: 
Courts. The Sudder Court which existed in place of the present 
High Court heard appeals from the Zillah Court. Reference was 
made to Act VIII of 1859, 5. 372 and Veeraswamy v. Manager 
Pittapur Estate 4. 


De Gruyther K. C in reply. 
The Judgment of their Lordships was delivery by 


Mr. Ameer Ali :—These consolidated appeals from certain 
decrees of the High Court of Madras arise out of a number of 
suits brought by the plaintiff respondent in the Court of the 
Head Assistant Collector of the Bezwada Division, under the 
provisions of S. 9 of the Madras Rent Recovery Act (Act 








1, (1887) D. R. 141. A. 160. 9. (1912) L. R. 39 I.A. 197. 
3. (1890) L. R. 17 I. A. 122. 4. (1909) I. L. R. 26 M, 518. 
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VIII of 1865). The object of all the actions was to enforce by 
legal process the acceptance by the defendants of the pattas or 
lcases he had tendered to them. 


- The scope of the.material-sections of Madras Act VIII “of 
1865 was considered by ‘their Lordships in Appa Rao- v; Nare 
asayya.4, it ıs sufficient, therefore, to say in this case that under 


this Act eh landlords are required to enter into written engage- 
ments with their tenants, in default of which no suit is 


maintainable to enforce the terms of the tenancy, and that in case 
of the refusal by the tenant to accept a patta “such as ‘the 
landlord is entitled to impose,” the landlord can proceed 
under S. 9 to enforce the acceptance by a summary suit before 
the Collector.’ Mb 


It has to be remarked that in the Madras ‘Presidency, o1 or 
certain parts thereof, ireigated landson which are grown what 
are called “ wet crops,” are generally subject to a higher rate 
of rent, either in kind or in cash, than those which yield only 
“dry crops,” and that it is usual for the zamindars to enter into 
yearly engagements by tendering pattas from year to year and 
obtaining muchilikas or counter-parts executed by the tenants 
evidencing the acceptance of the terms of the lease. a 

Shortly stated, the respondent’s case as made in his plaint,, 
is that the ryots, the defendants in the suits, prior to F asli 1283, 
(approximately corresponding to 1876), paid rent for. the lands, 
in their. occupation on the. Asara, or ‘produce-sharing system, that, 
in that ycar an arrangement was come to between them’ and: ‘the 
zamindar by which a money payment “was -substituted for., athe. 
“share of the produce,” that this arrangement, however, was 
subject to the condition that whenever “ the Jands were fit for 
“wet cultivation the wet rates would be settled.” And he 
went on to add in paragraph 3 of the plaint :— 

"The lands mentioned in the tendered patta horeunto annexed having been 

“ newly brought under wet cultivation, and on the plaintiff’s officials demanding 
defendant to accept the agreement as in the surrounding villages in respeet of 
* wet crop cist; he (the defendant) having refused to do so, the Asara, patta with 

‘* the rates prevailing under the immemorial system of sharing the grain. heap 
` (Palambaram system) was tendered fer the wet land cultivated by him (defen- 
“ dant) for this year. As the defendant taking advantage of this, refused to come 
* to any agreement in respect of the dry land also for which there was no dispute 
“at all; the rates and babats in respect not only of the said wet land, but also of 


1. (1910) L. R. 87, I. A., 110; s. c..20 M. L. J. 696. 


a 
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“ the remaining dry land, were as uStial entered in the said patta. Al the terms of 
“ the tendered patta so far'as they are connected with the Asara system are applica- 
“ ble to the Asara system, and the remaining ones to the Veesabadi system.” 


“The ryots in their defence alleged that the arrangement 
introducing the Veesabadi or cash system into their villages was 
intended to be and was in fact permanent in character; that 
some years later (Fasli 1292) when the money rates were 
revised, the Veesabadi system was accepted as the basis of the 
new settlement ; that recently they had been able, without any 
assistance or contribution from the plaintiff, to make their lands 
irrigable and fit for wet cultivation, and that the plaintiff was 
not entitled to revert to the sharing-system and thus indirectly 
to enhance their rents without the interposition of the Collec- 
tor’s- Court. 

‘On these allegations of fact the parties went to trial. The 
issues framed by the Head Assistant Collector are-not very 


clearly worded, but they. sufficiently indicate the main points - 


for determination, viz., whether the substitution of the Veesabadi 
for the Asdra system in the defendant’s villages was permanent 
in its character or, in other words, was the. plaintiff zamindar 


entitled-to revert to the sharing system on the lands being made . 


„irrigable by the. tenants. 


The Collector on the evidence held in substance that the con- 
version of the Asara rates into cash payment in 1283, which was 
confirmed in 1292, and had been acted upon ever since, was a 
permanent arrangement, and that the plaintiff was not entitled 
to impose on the tenants pattas on the Asara basis. He accord- 
ingly dismissed the plaintiffs suits without entering into the 
questions raised in the latter part of paragraph 3 of his plaint. 

On appeal by the zemindar the District Judge affirmed the 
decrees of the Collector in respect of the finding of fact relative 
to the character of the arrangement of 1283, and upheld the 
orders dismissing the suits. | 

From the decrees of the District Judge the plaintiff. prefer- 
red. second appeals to the High Court of Madras. It is necessary 
to set, out that portion of the „High Court judgment which 
forms, -in their Lordships’ opinion, the key to the decision of the 

learned Judges. They say: > | 
‘‘ Till Fasli 1283 the Asara system was in force. In Fasli 1284 Money rents 


were introduced and the rates of such rents were permanently fixed, in 
“ Fasli 1292. At that time all the lands were dry. Wet cultivation began 
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“in Fasli 1314, and fhe pattahs nowin dispute were then tendered, as’ the 
‘t tenants refused to pay more than the rates fixed in 1292 which they had previous- 
“ly been paying for the lands as dry. Nothing had been done by the plaintiff to 
** provide facilities for irrigation. In the nuchilikas executed by the tenants for faslis 
“t prior tő 1814 there are clauses to the effect that the plaintiff may make an extra 
‘ charge if wet or garden crops are raised on dry lands. The amount of such extra 
“t charge is not howaver stated. If the plaintiff is entitled to demand Asara rates, 
‘* the rates mentioned in the pattahs tendered are correct. The Courts below have 
““ taken the view that the plaintiff has tendered Asara pattahs as a means of enhan- 
st “oing the rent and that as he has not done anything to justify an enhancement 
‘ofthe rent, and has not obtained the sanction of the Collector for the enhance- 
“ ment, -be is only entitled to the rents fixed in Fasli 12932. 

“ For the plaintiff it is contended that inasmuch as there is no contract as to 
“ the rates of rent payable on lands cultivated with wet crops, he is entitled under 
‘t Ol, 3 of S. 11 of Act VIII of 1865 to claim Varam rates, if being admitted that 

‘f no money assessment has been fixed under Cl. 2 of that section. 
‘t That there is no contract as to the rates of rent payable for wet saa ; 
““ ig clear from the admitted muchilikas, the material clauses of which have already 
‘' been referred to. The only rates fixed were for dry cultivation. The rates to be 
‘charged for wet cultivation, were left undetermined. This being so, the con- 


-* tention for the plaintiff seems to be well-founded. 


They ‘accordingly set aside the orders of the District Jadge, 
and holding that “the pattahs tendered by the plaintiff were 
“ proper pattahs and that the defendants must accept them,” 
they decreed the second appeals with costs in all the courts. ` 


On an application for review of judgment, the learned 
Judges appear, however, to have thought that “ the contract 
“ between the parties is contained in the admitted muchilikas 

“and must be gathered from the construction of those 
“muchilikas.” They therefore rejected the application for 


review, ` 7 

The ryot-defendants have appealed to His Majesty in 
Council, and two points have been`urged on their behalf against 
the validity of the judgment of the High Court. 

It is contended in the first place that no appeal lay to 
the High Court under Section 69 of the Act which provides for 
one appeal only from ' ‘the order of the Collector to the Zillah . 
Judge.. This contention, however, ignores the provisions of . 
S. 372 of Act VIII of 1859, which, at the time the Madras 
Rent Recovery Act of 1865 was enacted, was the law regulating 
the procedure of the Civil Courts in India outside the Presidency 
towns. Under that Section a special appeal lay’ to the Sudder 
Court from all decisions passed in regular appeal by the Courts 
subordinate to the Sudder Court. It is not disputed that the 


4 


x 
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Zillah Judge’s Court was subordinate to the Sudder- Court, not 
that the’ appeal to. the Zillah Judge from the Collectors 
Court wasa “regular appeal ”—an appeal on law and facts. 
Later legislation substituted the High’ Court for the Sudder 
Court, and the District Judge forthe Zillah Judge, ‘but the 
subordination of the one to the other was maintained. The 
provisions of Act. XIV of 1882, the law in force at the time 
when these suits were instituted, are clear on the point that an 
appeal lies from -the order of the District Judge to the 
High Court, unless that right is taken away by express legisla- 
tion or by some express provision. of law. 

The point that a second appeal lies to the High Court in 
cases- arising under Act VIII of 1865, hasbeen expressly 
decided in Veeraswamy v. Manager Pittapur -Estate, 1 and the 
practice appears to have been ever since the passing of the Act 
for such appeals to be preferred to the High Court. Their 
Lordships would not be disposed to interfere with such a long- 
standing pratice, even if they thought there was an implied rule 
against second appeals lying from the decisions of the District 
Judge with respect to adjudications under the Act by the 
Collector. Their Lordships must, therefore, overrule the first 
objection. 

In the second place, it is contended for the Appellants | that 
the High Court was not competent under S: 584 of the Civil 
Procedure Code (Act XIV of 1882) to set aside a finding of 
fact which ‘had been concurrently arrived at by the two inferior 
Courts. 

Sections 584a and 585 of the Civil Procedure Code are in 
these terms :— 


‘584, Unless when otherwise provided by this Code or by any other law, 
‘* from all decrees passed in appeal by any Court subordinate to a High Court, an 
“appeal shall lie to the High Court on any of the following grounds, namely :— 
* (a) The decision being contrary to some specified law or usage having the 
* force of law ; > ` i 
“ (b) The decision having failed to determine some material issue of law or 
“ usage having the force of law ; 
“(c) A substantial error or defect in the procoinie as prescribed by this Code 
“or any other law, which may possibly have produced error or detect in 
“ the decision of the case upon the merits.’ 
“685. No second appeal shall lie except on the ' grounds “mentioned in 
S. 584.” 


of 


. 4. (1902) L L, R.°26 Mad. 518. - 
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This distinctly prohibits second appeals on questions of fact 
and confines the competency of the High Court to deal with 
questions of law and procedure. 


In the present case the sole question for determination was 
whether the arrangement entered into in 1283, and confirmed in 
1292, was permanent. The plaintiffs allegation was that’he 
was entitled under the circumstances to revert to the system that 
existed prior to 1283. The Collector and’ the First Appellate 
Court who alone were competent to deal with the facts, came 
to the conclusion that the arrangement was permanent. The 
muchilikas were only a part of thé evidence on which they' 
acted. It seems to their Lordships that the learned Judges, 
acting in inadvertence of S, 584 of the Code, assumed a 
jurisdiction which they did not possess. Thé rule relative to 
second appeals which was laid down by this Board in Mussumat 
Durga Chowdrain v. Jawahir Singh Chaudhuri }, is clearly 
applicable to the present cases. 

On the whole ‘their Lordships are of opinion that the - 
judgments and decrees of the High Court cannot stand. Sir 
Erle Richards has, however, submitted that the simple dismissal 
of the suits would seriously prejudice the rights of the zamindar 
with regard to the matters referred toin paragraph 3 of the 
plaint which were not dealt with by the Collector. 


` Their Lordships are of opinion that the best course under 
the circumstances would be to set aside the judgment and 
decrees of the High Court with a declaration that the plaintiff 
is not entitled to enforce the acceptance by the tenants of the 
pattahs tendered by him, and that the cases should be sent 
back to be remitted to the Collector’s Court for the drawing up 
of proper decrees and dealing with any other questions 
that may be outstanding in these actions between’ the parties. 


‘And their Lordships will humbly advise His Majesty accord- 


dingly. : | 
The plaintiff-respondent will pay the costs of this appeal 
and of the proceedings in the courts of India. 
Solicitor for appellants : E. Dalgado. 
Solicitor for respondent : Douglas Grant. 





1. (1890) L.R. ITI. A. 122, 
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PRIVY COUNCIL. 


Present:—Lords Shaw and Moulton Sir John Edge and Mr. 
Ameer Ali. 


[On Appeal from the High Court at Calcutta. ] 


Maha Prasad Singh & others | ... ' Appellants 
2. | 
Ramani Mohan Singh ... Respondent — 
` Surendra Mohan Singh & others ... (Appellants) 
v. 
Maha Prasad Singh & others oe Respondents 
Ramani Mohan Singh & others ° ... (Appellants) 
v: 
Maha Prasad Singh & others ... Respondents < 


Sonthal Parganas—Mortgage—Law relating to usury—Special legislation— 
Act XXXVII of 1855—Sonthal Parganas Setilement Regulation of 1872, cl. 2, 
Sec.. 4, 5, 6—Act VI of 1872—Notification by local govermment—Act XIV of 1874— 
Sonthal Parganas Justice Regulation Act of 1893 Pt. 2—Turisdiction—Revenue 
Officer’ s Court—Suits relating to land—Interpretation—Natural signification—Pro- 
tective section—Practice—Point relating to jurisdiction raised in He first court 
and at the Privy Council. ' 


A mortgage for Rs. 2,85,903,-1-9 was created on “lands the bulk of which was 
situate in the Sonthal Parganas by the appellant mortgagors who lived there, the 
interest being T$ per cent. per annum with annual rests. There was a stipulation 
in the bond that the mortgage might be enforced in the Bhagulpore Court. By Act 
XXXVII of 1865 the Sonthal Parganans were placed under special legislation 
more suited'to the uncivilised race of people called Sonthals. It however providéd 
that all civil'suits in which the matter in dispute shall exceed the value of 
Rs. 1,000 shall be tried and determined according to the General Laws and Regu- 
lations in the same manner as if that Act had not been passed. By Act VI of 
1871, Bengal Civil Courts Act, certain courts were established which had juris- 

diction to try matters in dispute which exceed Rs. 1,000 in value. By the Sonthal 
` Parganas Settlement Regulation 1872, the Lieut-Governor of Bengal was given the 
power to invest any competent officer with the powers of any Civil Court established 
under Act VI of 1871 and to exclude the whole or any part from jurisdiction of the 
civil courts. By section 5 it provided that no land nor rent nor Profits, nor interest 
in or arising out of any land etc. would be amenable to the jurisdiction of civil 
courts but could only be tried by the officer appointed under Act XXXVII of 1855 
S. 2 or by the Settlement Officer under the Settlement until the settlement, was 
declared to be complete by a notification in the Calcutta Gazette. By S, 6 no 
compound interest was to be decreed, nor was the interest to be more than 25%.on 
loans for a year, nor could interest exceed the principal of the original debt or 
loan. The district in which the suit lands were situate was in the course of 


settlement and no notification had been made declaring that the settlement was 
complete. 


ki 


62 


Maha Prasad 
Singh 
v. 
Ramani 
Mohan Singh, 


Maha Prasad 
Singh 
v. 
Ramani 
Mohan singh, 


$ 
460 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXVII 


‘Feta that the effect.of the whole course of legislation was that Civil Courts 
had jurisdiction in all matters exceeding Rs. 1,000 in value but that in matters 
pertaining to land though the value exceeded Rs. 1000, where the district was in 
course of settlement, the settlement officers had exclusive jurisdiction. 

Held in consequence, that the Bhagalpore Court had no jurisdiction to try the 
suit and the stipulation i in the bond ‘permitting the suit to be brought in that 
Court was of no avail as parties could not by consent give jurisdiction to a court | 
which did not possess it. 6 

Held also: that in whichever court t the suit was laid, in-matters pertaining to 
Sonthal Perganas, the rules relating to usury enacted by S.6 of the Regulation 
applied. 

A proviso and an exception distinguished. 

Their Lordships felt bound to enterlain a point of jurisdiction which had 
been raised in the court-of the first instance and which did not depend upon any 
disputed facts though the point had not been pressed before the High Court. 


| Consolidated appeals from Judgments and Decrees from the 
High Court, dated April 3 and December 5, 1907 and Decem-, 
ber 18, 1908 affirming Judgments and Decrees of the Sub- 
ordinate Judge of Bhagalpore, dated February 12, 1906 August 19, 


‘1907 and August 6, 1908 respectively. 


‘The appellants were the members of a joint Hindu family 


` governed by the Mitakshara School of the Hindu Law residing 


in the Sonthal Parganas and the respondents were the represent- 
atives of one Babu Suraj Narayan who was the family pleader 
of the appellants and had lent them various sums of monies at 
different times and which were consolidated in the bond under 
which the suit was ‘brought. The bulk of the property 
mortgaged was situated in the Sonthal Parganas and the interest 
agreed upon was 73% with annual rests. The actual sum 
advanced was Rs. 2,85,903-1-9 but the suit was brought for 
the accumulated sum of Rs. 5,36,038:11-10 the remaining 
consisting of interést and compound interest. A suit was 
brought for the enforcement of the mortgage. At the very outset 


“it was contended that the suit could not be tried at Bhagalpore 


in spite of the stipulation in the bond to that effect, in respect 
of the properties situated in the Sonthal Parganas and the High 
Court was unsuccessfully moved to transfer it to a Court in the 


_Sonthal Parganas. The Subordinate Judge framed various issues 


of.which the first was on jurisdiction. He held that the Court 
had jurisdiction in as mu¢h.as the High Court in refusing the 
petition to transfer had already so held, besides there being 
stipulation in the bond for the suit to be tried at Bhagalpore and 


4 
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certain portion of the ‘property . being situate there. He also 
held that Regulation 111 of 1872 (B. C.) Sec. 6 which checked 
the operation of the laws of usury in the Sonthal Parganas did 
not apply to a suit tried in Bhagalpore. “The appellants had 
alléged inter alia that Babu Suraj Narayan Singh had abused 
his position as their family pleader and got the bond executed 
by undue influence and fraud for sums which were never paid 
to them. Certain litigations were fomented with the sinister 
notion of making money out of them and in one case he” had 
actually thrown up a case to act as security on behalf of the 
opposite party and to arrange payment to the witnesses. 

The Subordinate Judge decided in favour of the respondents 
mainly on the ground that the matter was the result of contract 
between the parties. On appeal to the High Court the decision 
of the Lower Court was upheld. 

The appellant then appealed to His Majesty in Council. 


Lowndes for the appellant contended that the judgment of 
the Lower Court was wrong inasmuch as it allowed compound 
interest to the mortgagees and interest in excess of the principal 
sum advanced. bo 

The provisions. of S. 6 of Bengal Regulation III of 1872 
applied to the claim of the mortgagees so far as the Bhagalpore 
Court had jurisdiction to decree a sale of that part of the pro- 
perty which was situated in the Sonthal Parganas and to that 
extent and for that purpose it was a court having jurisdiction 
there. Under Sec. 87 of the Transfer of Property Act, 1882 and 
the established practice of the High Court’ the Subordinate 
Judge had no power to draw up a final decree allowing interest 
which had not by the preliminary decree which was silent 
with respect to the payment of interest after the expiration of 
six months and therefore must be decreed to have been impliedly 
refused. h Ng 

The decree of the Subordinate Judge contravened the Hindu 
law of damdupat. l l : 

Reference was made to Act XXXVII of 1855, Regulation 
III of 1872, Regulation V of 1893, Civil Procedure Code of 
1859, S. 12 and Civil Procedure Code of 1882, S. 19 respect- 
ing the previous code and to notification of Aug. 6, 1873, 
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Sir Robert Finlay K.C. and De Gruyther K.C. for the 
respondents contended that the jurisdiction of the Court of the 
Subordinate Judge at Bhagalpore to decree interest was not 
affected by the Sonthal Parganas Settlement Regulation of 1872, 


In all cases relating to matters worth more.than Rs. 1000 


the ordinary law substantive and adjectve other than that 
contemplated by the Sonthal Parganas Regulation was to be 
applied. The mortgagees were entitled to bring the mortgaged 
properties to sale to recover the amount consisting of principal 
and interest, including interest subsequent to the. period of grace, 
compound interest and costs. 

They were entitled to a final decree for sale decree- 
ing to them interest subsequent to the date of default in payment 
of -the amount decreed. The jurisdiction of the Court was 
further determined by agreement between the parties. 

Lord Moulton.—It fills me with suspicion as it is jurisdiction 
with consent. 


- Settlement officers become Judges in the Sonthal Parganas. 
The Civil Procedure Code of 1882 applied to the Sonthal 
Parganas. 

Lord Moultan.—The general laws referred to in Sec. 2 of 
the Regulation, must refer to general laws in Bengal. ; 

Reference was made to Regulation III of 1872, Sec. 5, Act 
XIV of 1872, Hunter’s Gazetteer Vol. 22 tit. Sonthal Parganas 
and Bengal District, Secs. 16 and 23 of the Civil Procedure Code. 
and Secs, 11 and 12 of the Act XXXVII of 1855 and Sec. 10 of 
Regulation V of 1893., 

Lowndes in reply. ` 

The Judgment of their Lordships was delivered by 

Lord Moulton: In this case their. Lordships have to deal with 
three consolidated appeals from decrees of the High Court of 
Judicature at Fort William in Bengal, arising out of a mortgage 
suit filed in the Court of the Subordinate Judge at Bhagalpur in 
Bengal. The first and principal appeal is from. the-decree of 
the Subordinate -Judge enforcing the mortgage, which was 
affirmed on appeal by the High Court. Subsequently.to making 
that decree the Subordinate Judge made two orders varying. the 
same, both of which were on appeal set aside by the High Court, 
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From. these two orders of the High Court appeals have been 
brought by the. Respondents to. the main appeal, ‘and they 
constitute the second and third of the consolidated appeals. 


- The mortgage bond, to enforce which the action was 


originally. brought was a bond for Rs. 3,50,000 dated the 21st 
December 1896, in favour of Babu Suraj Narayan Singh, the 
father of the principal Respondent, and secured on lands situated 
in the Sonthal Parganas and elsewhere. The mortgagors were 
members of a joint Hindu family. Inasmuch as no question 
arises in this ‘appeal as to the parties to the present action being 
the proper partiés, it will be convenient to, call the Appellants 


in the prinċipal appeal the mortgagors and the Respondénts the 


mortgagees. 


The bond sued on was the last of a series of pends: for 
increasing amounts. The total of the principal amounts 
advanced was, according to the statements in the plaint, 
Rs. 2,85,903-1-9. But the total claim of the mortgagees at the 


date of suit was Rs. 5,36,038-11-10, the balance being made up . 


of interest which was charged according to the provisions öf the 
different bonds, the rate under the bond in suit being 74 per 
cent. per annum with annual rests. By far the greater portion 
of the mortgaged properties was situated in the district of the 
Sonthal Parganas, and the mortgagors resided in that district. 
The remainder of the mortgaged property was situated within 
the local jurisdiction of the Bhagalpur ‘Court. ` 

The bond in suit was executed at Bhagalpur and contained 
a stipulation that the mortgagees might enforce it in the 
Bhagalpur Court. 


- The suit was commenced on June 20th, 1904, The plaint 


shows that it was an ordinary suit to enforce a mortgage. 
Written statements of defence were put’ in- by various defendants 
and various. issues were raised and decided by the Subordinate 
Judge at the trial. Most of these relate to matters no longer in 
dispute: The only issues that remain for their Lordships’ 
decision in this appeal turn’on the fact that the mortgagors reside 
and the chief part of the property is situate in” the Sonthal 
Parganas, so that it is not necessary further to ek to the other 
issues, 
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The judgment of the Subordinate Judge, which is dated 
February 12th, 1906, was in favour of the mortgagees on all 
issues. On the appeal to the High Court the argument seems 
to have been confined to the sixth issue, which was in the 
following terms :— 


`“ Are the plaintiffs precluded from claiming compound interest, or interest 
exceeding the amount of the principal advanced under Regulation III of 1872.” 


The High Court found in favour of the mortgagees on this 
issue, and from that decision the present appeal is brought. But 
in the hearing before the Subordinate Judge an issue was raised 
to the jurisdiction of the Court of Bhagalpur to entertain the 
suit, and this point has again been raised in the argument befere 
their Lordships. Seeing that it is a question of jurisdiction, and 
depends on no disputed facts, their Lordships are of opinion 
that they cannot decline to entertain it, although it is not 
specifically raised on the appeal, more especially as it necessarily 
presented itself in the argument. 

The position of the Sonthal Parganas is very peculiar. They 
are under separate and special legislation, which differs widely 
from the legislation applicable to the rest of Bengal. The 
Lieutenant-Governor of Bengal has the power to vary that legis- 
lation from time to time by notifications published in the Calcutta 
Gazette, under and according to provisions appearing in the regu- 
lations relating to the district as will presently be more particularly 
referred to. At the hearing of the appeal it was found that the do- 
cuments in the record did not adequately inform their Lordships 
of the relevant notifications which had thus appeared in the Cal- 
cutta Gazette, and, accordingly, it was arranged that the parties 
supplement the record by putting in copies of such notifications 
as they thought material. These were furnished to their Lord- 
ships in December last, and they affect to an important degree 
the matters in issue, and more particularly those that turn upon 
the settlement of the lands to which the mortgage bond 
relates. 

In order to make clear the legal questions that arise in 
this appeal, it is necessary to explain the nature and sequence of 
the legislation relating to the Sonthal Parganas. 

© The special legislation for the Sonthal Parganas commences 
by an Act of the Governor-General of India in Council, No, 
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XXXVII of 1855, which was passed on December 22nd, 1855. 
Its full title is :— 


‘* An Act to remove from operation of the General Laws and Regulations 
certain districts inhabited by the Sonthals and others and to place the 
same under the superintendence of an officer to be specially appointed for 
that purposes.” 

The preamble of the Act recites that the General Regulations 
and Acts of Government then in force in the Presidency of 
Bengal were not adapted to the uncivilised race of people called 
Sonthals, and it was therefore deemed expedient to remove 
from the operation of such laws certain districts.. It then pro- 


ceeded to enact by clause 1, as follows :— 

“The districts described in the Schedule to this Act are hereby removed 
from the operation of the General Regulations of the Bengal Code and of 
the Laws passed by the Governor-General of India in Council except so 
far as is hereinafter provided and no law which shall Hereafter be passed 
by the Governor-General of India in Council shall be deemed to extend to 


any part of the said districts unless the same shall be specially named 
therein,” 


This is subject to a proviso which is not material te this 
case. < 
The Act then proceeds to carry out its main object by the 


following enactment :— 

“The said distrint shall be placed under the superintendence and juris- 
diction of an officer or officers to be appointed in that behalf by the 
Lieutenant-Governor of Bengal. . . . . The administration of civil 
and criminal justice . . . . are.hereby vested in the officer or officers 


so appointed.” 

This language is perfectly general in its character, and under 
it the whole administration of civil justice became vested in the 
officer or officers so appointed. But there follows a proviso to 
which frequent reference was made in the argument. It reads 


as follows :— 

“ Provided that all civil suits in which the matter in dispute shall exceed 
the value of Rs. 1,000 shall be tried and determined according to the 
General Laws and Regulations in the same manner as if this Act had not 
been passed.” 


The interpretation of this provision is a matter of great 
difficulty. Two rival interpretations. naturally suggest themselves. 
The one is that the officers exercising the jurisdiction shall do so 
in accordance with the general laws and regulations, so that the 
rights of the parties are unaffected by the provision, although they 
are to be pronounced upon by a ‘different judicial tribunal. 
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The other is that not only the laws that govern rights, but also the 


‘procedure to enforce those rights is to remain unchanged. Now 


it must be observed that this is a proviso and not an exception, 
and accordingly, taken in connection with the general language 
of the previous portion of the clause, the former of these two 
interpretations is the one that commends itself to their Lordships, 
so that it must be construed as providing that the special officer 
er officers shall try such suits, but that in trying and determining 
them they shall observe the General Laws and Regulations 
obtaining in Bengal, which but for the Act would have applied 
equally in the Sonthal Parganas. It would seem, however, that 
the other view ‘has been’ taken in India (see the judgment in l 


` Sorbojit Roy and others v. Ganesh Prosad Misser and others 1.. 


Subsequent legislation has, however, rendered it unnecessary, so 
far as the decision in this case is concerned, to decide what 
would be the state of things if this regulation were still in force 
unmodified by any other statutory enactments. 


The territorial definition of the Sonthal Parganas was 
originally to be found in the schedule to this Act; but, by Act X 
of 1857, a new schedule was substituted therefor. The judgment 
of the High Court finds that two-thirds of the mortgaged 
properties are situated within the district described in that 
schedule, and it would seem that this estimate may be assumed 
to be approximately correct for the purposes of this, Appeal. 


The next Act in chronological order to which it is necessary 
to refer is the Code of Civil Procedure of 1859. The Sonthal 
Parganas are not specially named in that Act, and therefore it 
did not prima facie apply to them; but, nevertheless, we must 
have regard to the language ‘of section 385 of that Act, mnie 
reads as follows :— 

“This Act shall not take effect in any part of the territories not subject 


to the General Regulations of Bengal, Madras and Bombay, until the same 
shall be extended thereto by the Governor-General of India in Council or 


by the Local Government to which such territory is subordinate and 
notified in the Gazette.” i 


Although the words “ Sonthal Parganas” do not appear in 
this section: the district falls under the description there . 
appearing. Accordingly, we find that by a notification: on 





Se 19th, = the Code of Civil -Procedure of 1859 as 


` (1884) LL.R..10C. 761. 


PART XVL] THE MADRAS LAW JOURNAL REPORTS. _ 467 


amended by the Code of Civil Procedure, 1861, was applied to 
the Sonthal, Parganas subject to certain provisions, restrictions 
and exceptions which are not relevant to the matters.of this suit. 


It is not necessary to decide what was the precise effect of . 


this notification.- It can hardly have been intended that it 
should apply to the Courts held by the officers appointed by the 
Lieutenant-Governor of Bengal in those suits in which they 
were not required to try and determine the case according to 
the general laws and regulations prevailing in Bengal.” But 
with regard to civil suits in which the matter in dispute 
exceeded the value ofRs. 1,000, it would seem to have settled 
the doubt, as to whether they were cognizable by ordinary Civil 


Courts .duly established with jurisdiction within the Sonthal’ 


Parganas, because it will be found that the fact that such jurisdic- 
tion exists in such Courts is recognised in subsequent legislation. 

_ In the year 1872 a new Regulation was passed for the 
Sonthal Parganas. It is entitled the Sonthal Parganas Settlement 
Regulation, and by clause 2 ‘itis directed to be read with Act 
XXXVII of 1855 and Act X of 1857 before referred to. Clause 3 


reads as follows :— 

** Subject to the provisions of this Regulation, the Regulations and 
Acts mentioned in the schedule annexed to this Regulation, or such 
portions of them as are unrepealed, shall be deemed to be in force in the 
Sonthal Parganas. No other Regulations or Acts shall be deemed to be 
in force in the Sonthal Parganas except so faras regards the trial and 
determination of the civil suits mentioned in Section 2, Act XXXVII 
of 1855, in which the matter in dispute exceeds the value of Rs. 1,000, 
-when such suits are tried in the Courts established under Act VI of 1871.” 


‘It further provides that the Lieutenant-Governor of Bengal 
may by notification in the Calcutta Gazette add to or take away 
from the list in the schedule. 

To arrive at the true meaning and effect of these provisions 
it is necessary to bear in mind that at the date of this Regulation 


the Code of Civil Procedure 1859 as amended by the Code of ` 


Civil Procedure, 1861, applied to the ‘Sonthal Parganas by 
virtue of the notification of August 19th, 1867. But the 
schedule to the Regulation does not contain the Civil Procedure 
Codes of 1859 and 1861, nor have they ever ' been added to the 
above list'by any notification of the Lieutenant-Governor of 
Bengal as above described. It follows that these Civil Procedure 


Codes were thereafter applicable in the Sonthal Parganas only 
63 4 
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so far as concerns the trial and determination of civil suits in 
which the matter in dispute exceeded the value of Rs. 1,000 when 
such suits were tried in the Courts established under Act VI. of 
1871. So far as such suits were concerned there is nothing in this - 
clause of the Sonthal Parganas Settlement Regulation to alter the 
effect of the Notification of August 19th, 1867, which applied to 
them the Civil Procedure Code of 1859 as amended in 1861. 


Act VI of 1871 is.known as the Bengal Civil Courts Act, 
1871. It is not in the scheduled list. But it was passed at a 
date when the Code of Civil Procedure, 1859, as amended by 
the Code of Civil Procedure, 1861, was in force in the Sonthal 
Parganas, and it would seem as though the wide provisions of 
the clauses in those Codes giving jurisdiction to Civil Courts 
must be taken to have given to the Government power to appoint 
Judges under it within the Sonthal Parganas, inasmuch as S. 4 
of the Sonthal Parganas Regulation, 1872, provides as follows :— 

“The Lieutenant-Governor of Bengal may, by notification in the Calcutta 

Gazette, invest any competent officer in the Sonthal Parganas with the 
powers of any Civil Court established under Act VI of .1871, and may 

exclude the whole or any part of the said Parganas from the jurisdic- 
tion of any of the Courts established under the said Act now having 
jurisdiction therein.’ 

But while it is evident that the Government by this section 
left it to the Lieutenant-Governor of Bengal to decide in future 
whether Courts established under the Bengal Civil Courts Act, 
1871, should retain jurisdiction within the Sonthal Parganas, it 
had already made up its mind that’ such should not be the case. 
with suits relating to lands pending the completion of the settle- 
ment which they proposed forthwith to make of all the lands 
situated in the Sonthal Parganas. This is made clear by 
section 5, which reads as follows :— 


‘ Nill such time as a settlement of the whole or any part of the Sonthal 
` Parganas shall'be made under the rules hereinafter provided, and the 
said settlement shall be declared by a notification in the Calcutta Gaze- 
tte to have been completed and concluded, no suit shall lie in any Oourt 
established under the said Act VI of 1871 in regard to any land, or any 
interest in or arising out of any land, or for the rent or profits of 
any land or, regarding any village headship or other office connected 
with the land except as hereinafter provided; but such suits shall be 
heard,and determined by the officers appointed by the’ Lieutenant- 
Governor of Bengal under S. 2 of thesaid Act XXXVII of 1855, or 
by the Settlement Officers hereinafter mentioned, according as the said 
Lieutenant- Governor shall from time to time direct,” 


PART xvi] THB MADRAS LAW JOURNAL REPORTS. “469° 


„Then follows a proviso by which the officer empowered to 
try a suit may transfer it to a Court established. under the said 
Act, and thereby give to the Court jurisdiction to-try it. No 
question, however, under this proviso, arises in the present case. 


The critical question in this suit is as to whether clause. 5 
excludes from the jurisdiction of Courts established under the 
Bengal Civil Courts Act, 1871, suits relating to land where the 
value of the matter in dispute is more than Rs. 1,000. Their 
Lordships are of ‘opinion that to this question only -one . answer 
can be given. The language of the section is so wide and so 
peremptory that it gives to the officers therein mentioned sole 
and exclusive jurisdiction in all suits in regard to any land,. or 
any interest in or arising out of any land, for the rent or pro- 
fits of any land. To make the meaning clearer and to render 
the language more emphatic, it is expressed both in the positive 
and in the negative form. On the one hand it provides that- 
“no suit shall lie in any Court established under the said Act 6 
“of 1871 in regard to any land, &c.,” and on the’ other hand it 
provides that such “ suits shall be heard and determined by the 
“officers, &c.” It is impossible _ not to give to such lan- 
guage the full effect of creating an exclusive jurisdiction. It 
follows, therefore, that no action relating to land in the 
Sonthal Parganas can be brought otherwise than before 
such officers so long as section 5 is in force with respect 
to the district in which that land is situated. There is 
no difficulty in comprehending the motives for such legislation. 
The section shows that a settlement of the lands was in contem- 
plation, and evidently the aim of the provision was to prevent 
any clash of jurisdiction between different Courts in matters 
relating to land until such time as the Government proclaimed 
the settlement to be completed—a very intelligible policy when 
it is considered that on the results of . such suits between indivi- 
duals might depend the entries which must be made in the 
settlement records. i 


The object of the regulation being thus to throw the whole 
of the jurisdiction in suit relating to'land into special Courts esta- 
,blished in and for the Sonthal Parganas, and provision being 
made for extending that-exclusive jurisdiction to all suits, one 
has to consider the meaning and effect ofS. 6, which is the 
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section upon which the rights of the parties in the ‘present suit 
depend. That section, so far as is material, reads as follows :— 


“ All Courts having jurisdiction in the Sonthal Parganas shall observe the 
following rules relating to usury, namely :— 
“ (a) . . ... no compound interest arising from any intermediate 
adjustment of interest shall be decreed ; 
"“ (b) the total interest decreed on any loan or debt shall never exceed one- 
fourth of the principal sum, if the period be not more than one year, 


and shall notin any other case exceed the principal of the original debt 
or loan.” 


The respondents sought to establish that the phrase “all 
Courts having jurisdiction in the Sonthal Parganas” meant Courts 
locally situated in the Sonthal Parganas, and dealing with 
matters purely local. Their Lordships cannot accept this inter- 
pretation. The words are definite and precise, and must be 
applied in their natural signification. It was urged that, taken 
literally, they ‘would apply to everything done by a Court having 
jurisdiction in the Sonthal Parganas, whether the matter related 
to those districts or not, inasmuch as the language used .makes 
the application of the enactment depend on the Court and not 
on the matter in dispute. But this is to ignore the fact that the 
Regulation is only applicable to the Sonthal Parganas, and that, 
therefore, it would not apply to Courts having jurisdiction wider 
than these local limits when such Courts were dealing with 
matters relating solely to other parts of India. The enactment, 
therefore, applies to Courts having jurisdiction in the Sonthal 
Parganas, and acting under and by virtue of such jurisdiction. 


The importance of the section is very great. It is a protec- 
tive section clearly dictated by the fundamental consideration to 
which reference has already been made, and which led to the 
Sonthal Parganas being put under separate and special legislation, 
namely, that— 

“ The General Regulations anà Acts of Government now in force in the Presi- 
dency of Bengal are not adapted to the uncivilised race of people called 
Sonthals, audvit is, therefore, expedient to remove from the operations 
of such laws.” 


the districts known as the Sonthal Parganas. 

The provision, therefore is not one of procedure but of sub- 
stance, and so far as the Courts having jurisdiction, within the 
Sonthal Parganas are concerned it places all contractual stipula- 


. tions as to compound interest in a position of non-enforceability, 
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and limits ‘statutably the total interest which can be decreed 
on any loan or debt. The application of these provisions to 
the facts of the present case will be considered later. 


The next Act in chronological sequence to which reference 
was made in the argument is Act XIV of 1874, known as the 
Scheduled Districts Act, 1874. This is an Act forthe purpose 
of removing doubts as to what Acts or regulations are in force in 
parts of British India, which have never been brought within or 
have from time to time been removed from the operation of the 
general Acts and regulations and the jurisdiction of the ordinary 
Courts of Judicature. These parts of British India are termed 
in the Act “Scheduled Districts.” They are all set out in the 
First Schedule to` the Act, and amongst them are to be found 
the Sonthal Parganas. The scheme of the Act is peculiar. It 
is expressly made to apply to all parts of British India other 
than the Scheduled Districts. But it is provided that it shall 
come into force in any scheduled district upon the issue of a 
notification under S, 3 of the Act with regard to such dis- 
trict.’ In such case the local Government may with the previous 
sanction of the Governor-General in Council by notification in 
the Gazette of India, and also in the local Gazette declare 
(among other things) what enactments are actually in force in 
any of the scheduled districts, and every such notification shall 
be binding on all courts of law. During the argument counsel 
for the parties were not in agreement as to whether any notifica- 
_ tion under this Act had been issued applying to the Sonthal 
Parganas ; but from the subsequent information supplied to their 
Lordships, it would appear that no such notification has been 
issued, and therefore that the provisions of the Scheduled 
Districts Act, 1874, have never been applied tothem. It is, 
therefore, unnecessary to discuss further the provisions of this 
enactment. i 


The next Act which requires to be noticed is the Civil 
Procedure Code, 1877. It repeals Act VII of 1859 and Act 
XXIII of 1861, which constituted the then existing oe of 
Civil Procedure. Section 1 reads as follows :— 


‘“ This Act may be citedas ‘The Code of Civil a and it shall 
come into force on the first day of October 1877. 
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“ This ,section and section 8 extend to the whole of British India. The 
other sections extend to the whole of British India except the scheduled dis- 
tricts as defined in Act No. XIV of 1874. i 


The relevant part of section 3 Seats as follows :— 


“ The enactments specified in the First Schedule hereto annexed are ` 


hereby repealed to the extent mentioned in the third column‘of the same sche- 
dule. 


“ But when in any. Act, regulation or notification passed or issued prior to 
the day on which this Code comes into force reference i is made to Act VIII A 
of 1859, Act XXIII of 1871 or ‘ The Code of Civil Procedure’ or to any other 
Act hereby repealed, such reference shall so faras may- be practicable be 
read as applying to this Code or the corresponding part thereof.” 

The effect of these sections is to make the notification of 
1867 relative to the application of the then existing Codes of 
Civil Procedure to the Sonthal‘ Parganas read as though it 
applied-to'the Civil Procedure Act, 1877. But it will be remem- 


bered that ‘such application had been restricted by the Sonthal 


‘Parganas Regulation of 1872 to suits brought for amounts above 


Rs. 1,000 in courts established under Act VI of 1871.. The 
combined effect of these provisions must be to make the Civil 
Procedure Act of 1877 apply in the Sonthal Parganas only to 
suits so brought. 


The next Act is the Civil Procedure Code of 1882. 
In everything that is material to the present appeal this 
is identical with the Civil Procedure Code, 1877. It took 
the place of that Act in the Sonthal Parganas to the extent 
that such Act was in force therein, that is to say, for 
suits brought for amounts above Rs. 1,000 in Courts established 
under Act VI of 1871, 


We now come to Regulation 5 of 1893, the short title of 
which is the Sonthal Parganas Justice Regulation, 1893. It 
made important changes in the administration of civil justice in 
the Sonthal Parganas: By section 5 it added to the two classes 
of special Courts theretofore existing in the Sonthal Parganas, 
named the Courts of settlement officers and the Courts of officers 
appointed by the Lieutenant-Governor of Bengal under section 
2-of the Regulation of 1855,a third" class, namely Courts 


established under Act XII of 1887, known as the Bengal 


United Provinces and Assam Civil Courts Act, 1887, which is 
an Act which has taken the place of Act VI- of 1871 (which has 


“PART XYL]. THE MADRAS. LAW JOURNAL REPORTS. 473 


been repealed), and all references to the ete mentioned ‘Act -must 
now be read as referring to it. : 

These definite provisions entirely remove the difficulties as 
to the jurisdiction within the Sonthal- Parganas of Courts 
appointed under the Bengal United Provinces and . Assam Civil 
Courts Act, 1887, or its predecessor, the Bengal Civil Courts 
Act, 1871. It remains to see what suits are- put within the 


congizance of these Courts. ByS. 9 the jurisdiction of a 


Judge.of one of these Courts extends to— > à 
“ Suits of which the value execeeds Rs. 1,000 and which are not 'excluđed 
from his cognizance by the Sonthal Parganas Settlement Regulation, or,by 
any other law for the time being in force.” | 


Their Lordships are clearly of opinion that these words of 
exclusion refer to S:5 of the Regulation of 1872, which 
excluded from the cognizance of any such Court suits relating 
to land, the settlement of which had not been finished and duly 
notified,'and placed them exclusively in the hands of settlement 
officers or officers appointed by the Lieutenant-Governor of 
Bengal under section 2 of the Regulation of 1855. This 
exclusive jurisdiction is therefore maintained, and suits in regard 
to land, which is not in districts that have been notified as being 
completely settled, are not within the cognizance of the ordinary 
Courts, no matter what may be the value of the matter in 
dispute. It is not necéssary for the purpose of this appeal to 
examine further into the jurisdiction of Courts’ established un: 
der these provisions, because the Court of Baghalpur, in which 
the present action was brought, is not one of such Courts. 


“ The result of this examination of the Acts and Regulations 
applicable to the Sonthal Parganas is that at the date when this 


suit was commenced no suit could lie in any Court established’ 


under Act VI of 1871, or under the Act which has taken its place, 
namely, the Bengal United Provinces and Assam Civil Courts 


Act, 1887, in regard to any land or any interest in or arising out of > 


any land or for the rent or profits of any land, but such suits 
must have beén brought before settlement officers, or Courts of 
officers appointed by the Lieutenant-Governor of Bengal under 
.S.2 of the Sonthal Parganas Act, 1855, and the Sonthal 
Parganas Justice Regulation Act, 1893, Part 2, so-long as the 
land had not been settled and the settlement declared by a notifi- 


cation’ in-the Calcutta Gazette to-haye been completed. and. 
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concluded. And, further, ‘that whatever be the Court that has 
jurisdiction to decide cases within the Sonthal Parganas, and is 
exercising that jurisdiction, it must observe the two rules lating 
to usury above referred to. 

© It is necesssary therefore to ascertain what was thé exact 
position (so far as settlemént is concerned) of the land “incladèd 
in the mortgage bond at the date of the commencemént of the 
action in which the present appeal is brought, namely, June 20th, 
1904. The information supplied to their Lordships by the 
parties, as to the notifications appearing in the Calcutta 
Gazette show conclusively that, although portions of the lands 
mortgaged had been settled, and notification had been duly 
made that such settlement had been completed, at dates prior to 
the institution of the suit, other portions were not so settled. 
Iti is clear, therefore, that the suit came within the provisions | 


of S. 5 of the Sonthal Parganas Settlement Regulation, 1872, 


relating to the exclusive jurisdiction of officers appointed 
by the Lieutenant-Governor of Bengal, or by settlement officers, 
inasmuch as it related to land which had not been settled, 
or the settlement of which had not been declared by a notifica- 
tion in the Calcutta Gazette to have been completed and 
concluded. The Court of the Baghalpur had therefore no 
jurisdiction to entertain the suit, and this appeal must be 
allowed. . | 

Reliance was placed by counsel for the Respondent on 
the stipulation in the bond that the mortgagees might enforce 
it in the Court of Bhaghalpur. Their Lordships are of 
opinion that this has no effect. That Court had no jurisdic- 
tion to entertain the suit which, beyond question, wasa suit in 
regard to land in the Sonthal Parganas, and that being so the 
parties could not give it the necessary jurisdiction by consent. 
To do so would be to nullify the express prohibition of 
S. 5 of the Sonthal Parganas Regulation, 1872, which was 
binding on any Court having jurisdiction in the Sonthal 
Parganas in the exercise of such jurisdiction. 

Their Lordships are also of opinion that, apart from the 
question of jurisdiction, any Court dealing with the subject 
matter of the suit would be bound to give full force and 


+ 
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effect to the .provisions of. S. 6%'of the Sonthal Parganas 
Settlement Regulation, 1872, relating to usury, and therefore to 
have refused to decree any compound’ interest arising from 
any intermediate adjustment of interest} or an amount of total 
interest exceeding the principal of the original debt or loan. 

‘Their Lordships will, therefore, humbly advise His 
Majesty that this appeal should be allowed, and the action 
dismissed with costs in both courts. The Respondents must pay 
the costs of this Appeal. The two subsidiary Appeals fall with 
the dismissal of the Action, and the costs connected with them 
will form part of the costs of the whole proceedings, which 
the Respondents must bear. Says 

Solicitors for Appellants: T. L. Wilson & Co, 

Solicitors for Respondents: Morgan, Price & Co. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Spagn Aiyar, ang Mr.- Jae 
Kumarasami Sastri. 


-Balasidhantam and others - we Appellants* 
: v. < . - - (Defendants 1 to 4) 
. Perumal Chetti, and others ., ... Respondents (Plaintiffs 


and, Defendants 1, 7.to 

10, 5 and 6 and 3rd 

Legal Representative.) 

JEN Sn of Mortgagor and mortgagee—Tender cr deposit—No 

cessation by— Court Fees Act; S. 7, cl. XI (Sui under—Title cannot be gone 
into... 


‘In a suit brought under 8. 7, Cl. XI (co) ot the Court Fees Act paying court. 


‘fee upon. -one year’s $ rent, the court cannot go. into- title and give a deereo on that 
footing. 4 5 A. 

By the mere fact of a valid tender or deposit the relationship of. mortgagor and 
mortgagee does not cease and as such the fact of such tender or deposit is no 
defence to a suit by the mortgagee for the recovery of- possession ‘brought against 
the- mortgagor, who is in possession under a lease from him. 

. Satyabadi Behara v. Harchati (1), Rukmani Bai v. Venkatesh (8) relied on; ` 
Second appeal from the decree of the District Court of 
Salem in A. S. No 162 of 1910 preferred against the decree of 
the Court of the Principal District Munsif, Salem, in O. S. 
No, 19 of 1910. ; 


The suit was by a landlord fee the rcovery from his tenant 
of the arrears of rent due by the latter and for ejectinent on the 


_*8. A. 2093 of 1912, . 2. 10th August? 14. 
1. (1907) I. L. R. 84 0, 228, ° 2, (1907) I. L. R. 81 B. 587. 
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Bala- ground that the term of the tenancy had expired. The defences 
Baal were.that the plaintiff was only a mortgagee of the suit land, 
Ferumal that as the defendant had deposited the mortgage amount long 
ee ee before the date of suit and the plaintiff refused to receive the 
“ ~""*" amount, he was not entitled to recover rent accrued due after 
the date of the deposit and that the suit ought therefore to be 
dismissed. The courts below decreed the suit. With regard 
to the contention of the defendant that the plaintiff was only a 
mortgagee, they held that the deeds relied upon as constituting 
a mortgage by conditional sale evidenced not a mortgage by 
conditional sale but a sale with an agreement for re-purchase. 
This question turned upon the construction of the deeds (1) an 
out and out sale in favour of the plaintiff (2) an agreement of 
even date by the plaintiff in favour of his vendor undertaking to 
reconvey the land on compliance with certain conditions (3) a 
rental agreement by the vendor in favour of the plaintiff, on 
which the suit was brought. The defendant preferred the above 
second appeal to the High Court on the grounds, amongst 
others, that the transaction evidenced by the three deeds was 
only a mortgage by conditional sale and that in view of the - 
tender of the mortgage amount by the defendant referred to 
above, the plaintiff was not entitled to rent after the date of the 
tender. 

„elat © -. V. Venkatachariar for appellant referred to the terms 
ash dala ‘of the three deeds in support of his position that the transaction 
Laman Yi was only a mortgage by ‘conditional sale and cited .Kalka 

` Prasad v. Bhudyan1, Muthu Venkata Chelapathi v. Pyda 
Venkata Chalapathi 2, Balkishen Das v. W. F. Legge 3, 
Ramayya v. Kishnamma * l 


| B. Sitarama Rao for the respondent. Question of 
mortgage or no mortgage need not be gone into. The suit 
is by the alleged mortgagee on a rental agreement executed 
in his favour. The plaintiff is entitled to possession till 
he is redeemed. Mere deposit into court of the mortgage 
amount does not put an end to the relationship of mortgagor 
and mortgagee Satyabadi Behara v. Harchati 5, Rukmani 
Bat v. Venkatesh 6. 


1. (1909) I.L. R. 31 A 300. 2, (1908) I. L. R. 27 M 348. 
3. (1899) I. L, R. 22 A 149. 4. (1899) I. L. R. 28 M 114. 
5. (1907) I. L, R. 84 C 228. 6. (1907) I, L. R. 31 B 527. 
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The Court delivered the following 

Judgment :—The suit was brought under S. 7, cl, XI (cc) 
of the Court Fees Act on payment of the court fees upon one 
year’s rent. Therefore the title of the plaintiffs need not be 
gone into in this case. We express no opinion whether 
the documents, Ex. A, B, & 1, constitute a sale with a condition 
to repurchase or a mortgage by conditional sale. We are not to 
be understood as agreeing with the conclusion at which. the 
Courts below have arrived upon this point. i 


` 


It is argued that as the full amounts mentioned in Exhibits 
A and B have been deposited in Court, the plaintiffs are not 


entitled to a decree for rent. As was pointed out in Satyabadi. 


Behara v. Harabati 1 and in Rukmani Bai v. Venkatesh 2, mere 
deposit of the amount does not put an end to the relationship 
already subsisting., Even if the plaintifs were only mortgagees 
so long as Exhibit B subsists, they can sue for possession and 
for rent under it. We agree with the decisions of the Calcutta 
and Bombay High Courts and hold that the payment into Court 
has not taken away from the plaintiffs the right to sue for 
possession under Exhibit B. We uphold the decree solely 
upon this ground. We think this is a fit case in which the 
parties should bear their own costs in this court. 
The Second Appeal is dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
“Present :—Mr. Justice Sadasiva Aiyar 
Mala Naicker & another .. Petitioners 


(Accused) 
The Indian Treasure Trove Act (Act VI of 1878) Ss. 4, 20—Finder—Cooly 


acting under the eye of the employer—No control over treasure—Effect of. 


The accused, two coolies working for hire under the eye of their employers. 


turned up a box containing hidden treasure. The treasure was removed by the 
employers and the accused had no control over it at any time. Nevertheless, they 
were prosecuted under 5. 20 of the Treasure Trove Act and convicted, | 

Held that they were finders within the meaning of the act and though they 
would nof be liable for not depositing the treasure if they had no control over it, 
they were liable for non-compliance with the other conditions imposed on them 
by S. Land were properly convicted. 


* Cr. Rev C. No. 201 of 1914 and Cr. Rev P, No. 171 of 1914. 


10th September 1914. , r 
1. (1907) I. L. R. 810. 228. 2. (1907) L L. R. 81 B 527. 
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Petition under Ss. 435-4 439 of the Code of ‚Criminal Proce- 
dure 1898 praying the High Court to revise the Judgment of 
the Ist class Assistant Magistrate of Trichinopoly in Cr: App. 
No. 1 of 1914 preferred against-the Judgment of the: Stationary. 
2nd: Class Magistraté-of Namakkal in C. C. No. 554 of 1913:- 


The petitioners, who are the accused in the case, are two 
coolies working for wages engaged by their employers in cutting 
a margosa tree for the repairs ofa local Mariamman temple. 
While so engaged, they found a box which on being opened 
revealed treasure worth about 5,000 or 6,000 Rupees. When the 
box was found his employers were present and several others were ` 
also present when the box was opened. The property was then 
removed to the house of one of the employers and thereafter: was 
disposed of secretly. The Collector sanctioned the prosecution ; 
and the two accused were prosecuted under S.:20 of the Madras 
Treasure Trove Act, as finders. 

On the question, whether the petitioners can be considered 
to be finders, the lower appellate Court observed :— 

“The word “finder” is not defined in the Act. The appel- 
lants urge that they were mere coolies working for hire under the 
eye of 2 employers and that consequently, the latter are not to be 
considered finders. I cannot agree with this view. Had the 
coolies been employed for the express ‘purpose of digging for 
hidden treasure, I think their case might be arguable but they 
were simply employed to cut down a tree and in the course of 
the work they turned up this box. If any question of a reward 
arose, I think they could undoubtedly claim as “ finders ” ; conver- 
sely it seems to me that they must be considered to have the 
duties and responsibilities laid down by section 20 .of the Act.” 

The accused were convicted by both the-lower Courts and 
applied in revision to the High Court. 

P. R. Narayanasami Atyar for Petitioners. 

P. R. Grant for the Public Prosecutor. 


P. R. Narayanaswami Aiyar:—The term ‘finder’ is 
not.. defined in the Act. But reading S. 4 and S. 20 of 
the Act, I submit it: is clear that a finder is one who 
does not merely see the find taken or dealt with it in any 
manner, but one who has some sort of physical control over the 
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treasure. A finder, under S. 4, is asked to give notice, to the 
Collector, of the nature of the treasure and to deposit it in the 


treasury, or give security for its production. The object of the- 
Act.is clear, viz., to secure the treasure. Moreover, a wide: 


construction will bring: within: the penal clause, even innocent 
passers-by who happen to see a find taken or removed. In this 


case the cooly: accidentally came across the treasure which was. ` 


removed to his employer’s house. Although he saw the treasure, 
he could neither deposit it, nor produce it, when called upon. 
Consequently he is not a finder. 


P. R. Grant:—The cooly also is found to have participated _ 


in the treasure, though not largely. 
“The Court made the following 
Order :--The two accused (very poor coolies) have been 
convicted and sentenced under Š. 20 of the Treasure Trove Act 
(VI of 1878) read with S. 4. : 


Their contention in revision is that neither of them isa 


t finder’ of the Treasure within the meaning of that term as used 


in S.4. -The term “finder” is not defined in the Act and the 
established fact is thatthe accused discovered the treasure buried 
in the ground while they were cutting a tree under the orders and 
in the presence of their employer. 

er | ‘think that the accused were “finders ” of the treasure even 
though they found it in the course of the performance of labor for 
an employer. It is contended that because the concluding portion 


of S. 4 imposes a duty on the “finder” * to deposit the treastre 


in the nearest Government Treasury and etc,” a person who 


lias not the physical control of the treasure found by him cannot 


be a “finder” under that section, and that in this case, the 
accused’s employer at once assumed control over the treasure. 

I think that the meaning of the term “finder” cannot be 
restricted by reason of one of the obligations imposed on the 
finder being to deposit the treasure in the Treasury. “If it is 
impossible for him to discharge that particular obligation, he 
should be held absolved from its performance as nobedy could 
be convicted under the criminal law for not doing an impossible 
act, ‘unless the terms and intention of the statute are absolutely 
clear. and inflict a penalty on even an innocent person. I 
therefore see no reason to interfere with,the conviction, 
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‘As regards the sentences, the accused are stated by the 
sub-magistrate to be “the poorest of the villagers” there is no: 
legal evidence that they obtained a substaatial or any portion 
of the Treasure Trove and though it seems clear that some rich 
person or persons is or are.assisting them in filing this‘ revision- 
pétition and assisted them in their defence in the Lower Courts, 


‘I do not think that these facts can be taken into consideration: 


in arriving at a conclusion as. to what is the reasonable fine ` 
which could be imposed onthe accused. The fine of 50 Rs. 
imposed on the 2nd Petitioner is therefore reduced to 10 Rupees’ 
and the balance (if already recovered) will be refunded to‘ him. 
In other respects the petition is dismissed. 


d 
—_———. > gah 


IN THE HIGH COURT OF JUDICATURE AT. MADRAS, 


‘Present :—Mr. Justice Oldfield, and Mr. Justice Seshagiri 
Aiyar. 


Aiya Koundan and others ... Appellants* (Petitioners) 
in C. R, P. No. 698 0f1911. 
on the file of the High Court.’ 


Jagan ER N 
Gopanna Marudiar ... Respondents in...do. 


Civil Procedure Code, or XXIII R.(1) (a & b—Sufficient ground—Bjus- 
dem generis —C. P. C., 8. 115—Material irregulority—Letiers Patent—~Appeal— 
S. 15—Order dismissing revision petition. _ 

Where after a substantial portion of the plaintiff’s evidence had been heard, 
on_his affidavit that (1) he could not attend the hearing owing to his brother’s 
death (2) that he wished for the issue of a commission and (3) that he had to get 
certain measurements made and a plan prepared, the Court gave him permission 
to withdraw the suit with liberty to sue afresh. 

Held that the sufficient ground referred to in O. XXIII, R. 1 (2) (b) must he’ 
ejusdem generis with the defect referred to in Rule 1 (2) (a) and as the ground on’ 
which permission was granted in this case’ was not, such a ground, the court's action 
was one without jurisdiction. 

That even otherwise in the circumstances of the case; the Court acted with : 
material irregularity in granting the permission Bai Kashi bai v. Shidapa’ 
Annappe (1) followed. i + 

An appeal lies under the Letters Patent from an n order of a single Judge of the 
High Court dismissing a- revision petition filed against an order giving leave 
to withdraw a suit with liberty to sue again. Rama Anjar v. Venkatachalia 
Padayachi(2) followed. 

* L. P, A. No. 7 of 1913. 19th Augustj1914. 

1. (1918) I. L. R. 87 B. 682. 2. (1906) I. D. R. 80 Ñ., 811, 


Sa 


ered a 
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5 
t 


“Appeal under S. 15 of the Letters Pétent against. the order of 
thé’ Honourable Mr. Justice Sankaran Nair dated: 12th December 
1912 in’C. R; P. No. 698 of 1911, presented against the order of 
the Court of the District Munsif of Usual in O. S, No. 665 
of 1910, 

` T. Ramachandra Rao for Arae 

- T: R. Venkatrama Sastri for Respondents. 

The Court delivered the following 4 

Judgment :—We disallow the preliminaty- objection that no 
Letters Patent Appeal lies with reference to Rama Aiyar v. 
Venkatachella Padayachi 1, There is no doubt that an ill-advised 
grant of permission to withdraw a suit with leave to sue again 
under O. XXIII, R. 1 (2) (b) may be such a material irre- 
gularity as is contemplated by S. 115 (c) of the Civil Procedure 
Code. Here the District Munsif granted permission, after a 
substantial portion of the plaintiff's case had been heard, on his 
affidavit that (1) he could not attend the hearing owing to his 
brother’s death (2) he wished for the issue of a commission, ap- 
parently then first mentioned (3) that he had to have certain 
measurements made and a plan prepared. e , AK 

Weare prepared to hold that the “sufficient ground” 
referred to in O. XXIII, R. 1.(2) (b) must be ejusdem generis 
with the defect referred to in Rule 1 (2) .(a) with reference to 
the usual interpretation of these words elsewhere in the Code, 
and to the explicit authority of Burathgunta Pentadu v. Kurla 
Pathi Rajamma 2. And that it is clear that the District Munsif 
acted‘ on nothing in any way resembling a formal defect and 

(that his order is unsustainable. But whether or no this 
interpretation of the phrase .“ sufficient ground” be adopted, 


we must hold that his discretion was not exercised judicially, 
since it was exercised in spite of the defendants’ opposition to 


condone defects in the plaintiff's conduct? of his case, which 
were due entirely to his own default and for which no excuse 
was attempted. The facts closely resemble those dealt with in 
Bai Kashi Bai v.. Shidappa. Annapa 8, a decision in which 
we express our respectful concurrence. The Letters ' Patent 
Appeal- and Petition .are allowed. with costs. The District 
Munsif’s order is set aside and he is directed to restore the suit 
and dispose of it according to law.’ 


1. (1906) I. L. R. 30 M, 811. 
2.” (1911) M. W. N. 105. 8. (1918) I. L. R. 87 B. 688. 
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IN THE HIGH COURT OF JUDICATURE.AT MADRAS, 
Present :—Mr. Justice Sadasiva Aiyar and Mr, Justice Napier. 


‘Mulpuri Veerayya and another `a Appellants * 

= i f i f (Plaintiffs). 
Ve ç N 4 

Sanaya Varpu Sivayya and another 2.. Respondents 

` (Defendants.) 


Vendor and purchaser—Coniract of sale of immoveable property—Pime of the 
essence of coniract--Finding of fact—Postal offer of expenses of sale deed—Not 
valid—Harnest money —Right of vendes to retain on default. - 


Where after considering all the circumstances, the Jower courts have come to 
the conclusion that time‘is of the essence of a Contract for the sale of immoveable 
property, the High Court cannot in second appeal, intertere with that finding. 

An offer by post to pay the expenses of executing the sale deed is not a legal 
tender of those expenses. 


Where a contract of sale falls off by reason of the default of the vendor: the 
vendee is entitled to retain the earnest money Natesa Aiyar v. Appave Padayachi (a) 
followed. 


Second appeal from the decree of the District Court of 
Kistna in A. S. No, 13 of 1912 preferred against the decree of 
the Court of the Temporary Subordinate Judge of Masulipatary 
in O. S. No. 17 of 1909. J 
` N. 8. Narasimhachariar (with V. Ramdass) for Appellants, 

V. Ramesam for Réspondents. -` 

The Court delivered the following 


Judgment :—We cannot assume that the lower appellate 
Court ignored the equitable presumption that time is not of.the 
essence of the contract in cases of contracts for sale and purchase 
of landed property. Its finding of fact, after a consideration 
of the evidence and the circumstances, that both parties intended 
time to be of the essence of the contract, cannot therefore be 
‘interfered with in second appeal. | 


We must also accept the finding of the iwer appellate 
Court that the plaintiffs failed to perform that portion of the 
contract which they had to perform first (namely), the tender 
of the expenses of the execution and registration ‘of the sale 
deed to defendants before the plaintiffs could call upon the 
defendants to execute the sale deed. A mere offer by postal 
letter to tender such expenses is not a legal tender. 





*S. A. 1264 of 1913. | 16th September 1914, 
(1918) 21 M. L, J. 488. 
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“The question.again of -the right:of the defendants: (respon- 
dents) to a forfeit of the earnest money on plaintiff's-failure-must 
be decided in the- defendants’ favor ‘on'the-strengh ofthe recent 
Full Bench raling in Natesa Aiyar v. Abpavu Padayachi 1 

‘The Second Appeal fails-and is dismissed with costs. ~~’ 


ig 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, Justice Sadasiva Aiyar, and Mr Justice 
Napier. EN Rae | 


‘Bir Mohamad Rowther ER : Appellant* 
(3rd Defendant.)- 
. _Nagoor Rowther, and another . . «+. Respondents. 


(Plaintiffs.) 
` Mortgage—Redemption—Right. of the mortgagor to redeem before the expiry 
of the tèrm. : 

' Having count to the judgment of the Privy Council in Bakhiawar Begam |v. 
Husaini Khanum (2), inthe absence of a-contrazt to the contrary, a mortgage 
cannot be redeemed before the expiry of the term mentioned i in the deed. 

' Observations in Rose Ammal v, Rajaraina Ammal (3), held to be ‘overruled. ` 


Second Appeal from the decree of the Court’of the Subdrdi- 
nate Judge of ‘Trichinopoly in Appeal Suit No. 306, of 1911 
preferred against the decree of the Court of the District Munsif 
of Srirangam i in O. S. No. 177 of 1910. 


_ This was a suit by a usufructuary mortgagee iai obtaining 
possession of the mortgaged property from a subsequent pur- 
chaser from the mortgagors, the 3rd defendant in the suit, who 
was in possession of the property. Among other pleas, the 3rd 
: defendant offered to redeem the mortgage in this suit itself. 


The terms of thẹ mortgage deed so far as material were as 
follows, l l 

“ As we have received these one thousand rupees from you 
under these two heads, you will enjoy the undermentioned lands 
etc., paying the circar kist thereof yourself; you will receive 
the said principal sum of Rupees one thousand in a term of 7 
years and surrender the lands.” Both the lower Courts decreed 

. * S. A. 1557 of 1912. -oo = Ath July 1914., e 


1. (1913)24 M. L J.-488. 2. (1918) 1. I. R..86 Al. 195. s.o. 26 M. T. J. 474, 
hih 8. (1898) I. L. R. 28 M. 33. ` 
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possession’ to the plaintiff; and the 3rd eetendant preferred thg 
second. appeal, < 
N. Rajagopala Chariar for the andai. The condition 
entitles the mortgagor to redeem even earlier than the. seven ‘years ; 
the period is fixed only for the convenience of the mortgagor, and 
not of the mortgagee. He can redeem within 7 years unless the 
mortgage deed expressly prohibits it. Rose Ammal v. Rajarat- 
nam 1, Setrucherla v. Vairicherla, 2 Radha Krishna Danda v. 
Madhava Naik 3, The above view has found favour with the. Privy 
Council in Bhaktawar Begum v. Hussaini Khanam t. + - 


. K.V. Krishnaswami Aiyar for the respondents was not called 
upon. l 

` The Court delivered the following l 

' Judgment:—We must follow the Privy Council Ruling in 
Bakhtawar Begam v. Husaini Khanaúm 4 and if there are some 
observations in Rose Ammal v. Rajaratna Ammal! which can- 
not be reconciled with that ruling, those observations must be 
held to be overruled, The effect of the Privy Council ruling is 
that the mortgagor cannot be .allowed to redéem the mortgagee 
before the expiry of the term mentioned iu the mortgage deed 
unless. there is a contract to the contrary in favour of the mort- 
gagor. There is no -evidence of any such. contract in this case. 
The usufructuary mortgagees (plaintiffs). are therefore entitled to 
remain in possession for the seven ‘years ‘term agreed upon 
between themselves and the mortgagors and hence they cannot 
‘be redeemed by the appellant (3rd defendant) who is a purchaser 
of the mortgagors’ ‘right) in this suit. wan was brought Before 
the term. of 7 years expired. o ; 


This is the only arguable ee in this second appeal and ag’ 
‘that-has failed we dismiss the second appeal-with ċosts.- 


A t i r 5 . ant g 


1. _ (1898) I.L.R. 28 M. 33 (1880) I.L.R. 2 M. 514. 


= 8, (1906) 17 M.L.J.'88. 918), 1. Li: R. 36 A, 195. s.c. 26 M, L. J. 414. 


-a 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis and Mr. Justice Miller. 


< Arunachala Pillai alias. Masilamani Pillai ... Appellant* 
a a (Plaintiff) 
Sampurna Thachi MB. . Respondent 

f Defendant.) 


Hindu Law—Alienation—Grandfather—Consent by guardians of mimor 
Coparcener—To avoid partition by and alienating whole share—Validity of. ` 

The guardians of a minor coparcener may validly bind the minor by consent 
given to an alienation by his undivided grandfather of a portion of the family 
property to avoid the more injurious eventuality of the latter effecting a 
partition (which in law he could do without anybody’ s consent) and alienating the 
‘whole of his share got at the partition. 


Second appeal from the decree of the District Court of 
Tanjore in A. S. No. 1030 of 1903 presented against the decree 
of the Court of the District Munsif of Valangiman in O, S. 
No. 8 of 1902. 

P. S. Sivaswami Aiyar for Appellant. 

P. R. Sundara Aiyar and T, V. Gopalsami Mudaliar for 
bana akin 

-The Court delivered ihe following 

Judgment :— The appellant and his grandfather ~ were 
members of a joint family and the grandfather had a third wife 
who had borne him three daughters. Ex. I is an ‘alienation by 
the grandfather of a portion of the family properties ‘in favor 
of the 3rd wife reserving the income to himself for life, and is 
expressed in the deed to. be made out of the grandfather’s 
share and excluding. the plaintiffs share. The properties covered 
by Exhibit I were worth about Rs. 3,000 and the remaining 
‘properties which are now in the possession of the plaintiff are 
worth Rs. 7,000 or 8,000.. According to the finding of both the 
lower Courts the deed Ex. I was executed by the grandfather 
with the consent -both of ‘the mother and the maternal uncle 


of-the plaintiff who was then-a minor. “There has been a good . 


‘deal of argument before -us as to whether Ex. I itself effects à 
partition between the grandfather and the plaintiff, but in our 
opinion it is unnecessary to consider this question, It is clear 
that it was open to the grandfather, ifhe had so chosen and 


‘without anyone’s consent to effect a partition and leave the 


| *§, A. 1979 of 1904,- -© ~~ nan + 19th September 1907, 
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-whole of his half-share to his 3rd’ wife and her daughters, and it 


_was in our; opinion clearly for the benefit of. the-minor - for his 


guardians to avoid an eventuality so’ injurious to ‘his interests 
by consenting to the alienation effected by Ex. I. If the plaintiff 
had been of full age his consent would undoubtedly have been 
sufficient to validate Ex. I and in the circumstances we think 
his guardians were competent to consent for him. This is in 
effect the conclusion at which the District Judge has arrived and 
the second appeal must be dismissed with costs, : 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 


-Présent :—Mr. Justice: Sankaran Nair and Mr. - sane 


Sponger" Ta 
. Gotepati Subban and others Si Appellants < 

. (Plaintiffs) - 

V, . A a - . sak nea ` 

- Gotepåti' Narasamma and others ... Respondents | 
(Defendants). 


Res judicata—Minor—Guardian—Gross negligence of —False plea of adoption 
and neglect to set up right under will—Decree not binding against minor— Hindu 
Tiaw—Widow—Decré ée in favour of, as reprosenting estate—Suit by reversioner 
against—Not res judicata. 

A minor is not bound by a decree passed against him if he is able to show that 
his guardian was guilty of gross negligence. 

Where the guardian deliberately setting up a false plea of adoption, neglected 
to put forward the rights of the minor under a will of which he was aware, 

Held, that a decree obtained under those circumstances against the mincr: 
would not operate as res judicata against him, 

Held: Per Spencer J: 

A judgment in favour of the widow as répresenting the estate of her husband 
against a stranger will not operate in favour oi the reversioners suing her so as to 
preclude her from setting up that she was entitled to the estate of her- own nett 
under a will of the husband. ; 

Ashar Reza, Khan v. Mahomed Mehdi Hossein Khan (1,) Foll. .. rae 


Appeal from the decree of the Court of the Temporary 
Subordinate Judge of Masulipatam in O. S. No. 36 of 1909 on 
the file of the District Court of Kistna. 


P. Narayanamurthi for Appellants. l a: 


S. Srintvasa-Aiyangar and’V. Ramdass for Respondents. 
* A. 67 of 1911, 





a A9th August 1914. _ 
1. (1918) LER. 800. 656 (P. o) . | 
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The Court delivered the following 

Judgments.—Sankaran Nair, J :—This is an appeal by the 
plaintiffs from the decree of the Subordinate Judge of Masulipatam 
declaring that an alienation of the properties in suit in favor of the 
2nd defendant by the 1st defendant, the widow of the last male 
owner is not binding on them and defendants 3 and 4 who are 


expectant reversioners. Bapanna the last male owner died in the ' 


year 1881, In 1882 his widow the Ist defendant sued to recover 
possession of the properties from the 2nd defendant who was 
then a minor, His father as his guardian contended in that suit 
that his son the 2nd defendant was adopted by the deceased. 
The Court found that there was no such adoption and decreed 
possession of the properties to the widow the plaintiff in that 
suit. In execution of the decree, she obtained possession and 
in 1897 she executed the registered deed of gift which the 
plaintiffs now seek to set aside. 


The Subordinate Judge has held that the deed of gift is 
valid because the first defendant was entitled to a moiety of the 
properties in suit under a will executed by her husband a few 
days before his death by which he left a moiety of his properties 
to the first defendant and the other moiety to the 2nd defendant 
who is his brother’s son. 


The first contention raised in appeal is that.the 2nd defen- 
dant is barred by the proceedings in that suit from relying on 
“this will. The Sub-Judge is of opinion that there was no bar as 
2nd defendant’s guardian was guilty of gross negligence in 
defending that suit. The facts necessary for the decision of that 
question are these:—In that suit the widow alleged that her 
. husband executed a will on the 8th May 1881,- but a few 
days after the execution of the will he revoked it, The 
defence set up by the 2nd defendant’s father in the Court 
of first instance was that the 2nd defendant had been 
adopted by the Ist defendant, that he was not aware of 
the execution of the will and that even if the will was genuine it 
was not valid against the 2nd defendant. The Munsif found that 
the adoption set up by the 2nd defendant’s guardian was not 
proved, He also added that it was unnecessary to take any notice 
of the will as the evidence showed in his opinion that it was exe- 
cuted at a time when the testator was distressingly ill” and as 
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both parties deny the will. He accordingly decided in favour of 


‘the 1st defendant. 


In appeal the Judge held that the adoption was not proved. 
And as to the will, he observed “it is remarkable with what- 
caution both parties approach Ex. A.” The defendants deny 
its authenticity. But as a pis aller elect if -the adoption is 
disallowed to profit by its provision to the extent of getting half 
the properties of the deceased for the minor 2nd defendant. 4 
He then considered the evidence in the case and found that- the 


will was genuine and that it was revoked. The Sub- -Judge is of 


opinion that the plea of adoption. set up for the 2nd defendant 
in the former suit was false to the knowledge of: his guardian 
and it was gross negligence on his part not to have relied on the 
will, Iam of opinion that the Sub-Judge is right. There is 
no doubt. from the evidence that the guardian who was the 
father of the minor must have known that the alleged adoption 
was false. Without his knowledge no such adoption could have 


taken place. - The will was inconsistent with the adoption and 


he precluded himself from giving evidence about the genuine- 
ness of the will by setting up the false plea of adoption which 


‘he did no doubt to obtain the entire properties of the testator 


for his son who under the will would have obtained only, half. 
The case before us then is that of a guardian who deliberately 
set up a false plea for adoption and fails to set up the claim 


‘of the minor under a will of which also he must have been 


aware. There is no doubt therefore that he awas grossly negli- 


‘gent in the conduct-of the suit. A minor is not bound by a 
decree passed against him if he shows that his guardian is guilty 


of gross negligence. Iam of opinion ‘therefore that the. guise 


of res judicata cannot be upheld. 


It is then urged that the widow was in possession of the 
property from 1883 to 1897 not-as full owner claiming under 
the will but only setting up a widow’s claim to the property. It 
is denied that the widow got possession in 1883 and itis alleged 


that she took possession only in 1887. This contention was 


not raised in the lower Court and. as further evidence will have 


“to be taken if the plea is’ now,allowed to be urged we are. “not 
. prepared to entertain it at this stage. 
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It was also contended that the widow having disclaimed her 
rights under the will, it is not ọpen to her now to claim the 
property as it became vested in the heir at law. This plea also 
was not raised in the lower Court and as further evidence has 
to'be taken we cannot allow the appellant to raise it in appeal. 

The next question is whether the will is genuine. It was 
produced with the plaint in the suit in 1882. It was proved in 


that case. It is also proved to be attested by the father of . 


the 4th and 5th plaintiffs who wasa witness in that suit, The 
karnam of the village who is an attesting witness has been exa- 
mined in this suit and he proves that the testator peed of his 
own free will. 

There is no evidence of the revocation of the will. It is 
true no doubt in the suit in 1881 it was found that the will was 
revoked. The evidence on which reliance was placed in that suit 
was of the father of the plaintiffs Nos. 4 and 5. That evidence 
is not of much weight as he was an attesting witness and was 
trying to get rid of the will. There is the oral evidence of the 
defendant’s witnesses Nos. 3 and 4 which the Sub-Judge has 
believed, to show that the will is not revoked. We therefore 
disallow this contention. 

For these reasons we confirm the decree of the lower Court 
and dismiss the appeal with costs. 

Spencer J.:—While agreeing with the view taken by- my 
learned brother that the 2nd defendant’s father while acting as 
his next friend in O. S. No. 972 of 1882 was guilty of gross laches 
in basing his son’s defence upon a false plea of adoption which 
he must necessarily have known to be not true, instead of rely- 
ing upon the will which has now been found to be genuine, I 
am further inclined to agree with the Subordinate Judge that no 
case of res judicata can arise in this suit by reason of the pre- 
vious litigation, My grounds are these. The widow was the 
plaintiff in the former suit and seeing that she and the 2rd defen- 
dant in this suit were then in competition for the right to succeed 
as heirs to the deceased Bapanna, the. widow’s cause of action 
appears to have been a personal one. But assuming.for the sake 
of argument that she represented the estate of the deceased, it 
appears that the reversioners who are the plaintiffs in this suit, 
are neither claiming under her in the present litigation nor were 
represented by her in the former litigation. For the widow being 
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still alive and appearing as Ist defendant in this suit must. be 
treated as representative of the estate in this suit, if the estate 
is represented at all. As it stands to reason that an estate 


- cannot be represented in one and the same suit, by two represen- 


tatives, each with interests adverse to the other, it follows that 
while she lives the reversioners do not represent the estate when 
she does and therefore they are not bound by any decision obtain- ` 


ed for or against her acting in her capacity as representative 


of the estate. Moreover ina suit to which no strangers are par- 

ties, each member. of the family must ordinarily be considered to 

be litigating for his own benefit and not for the benefit of the 

estate. vide Asghar Reza Khan v. Mahomed Mehdi Hossein 

Khan 1. 

On the other points arising in the appeal, I adopt the view 

taken in my learned brother's judgment and I agree that the. 


“ appeal should be dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 


Present :—Sir John Edward Power, Wallis Offg. Chief’ 
Justice and Mr. Justice Seshagiri Iyer. 


Chipurapalli Appayya | ... Defendant * 
v, (Appellant) 
‘Sri Raja Kakarlapudi Ramachandra Raju : 
Bahadur Garu and others ... Plaintiffs and 
(Respondents) 


Estates Land Act s. 3.—Part of Estate—Owner of—Ejectment against 
tenant—Jurisdiction—Cognisable only by Revenue Courts. 

The owner of a portion-of an estate is a landholder within the meaning of the 
Estates Land Act whether the part was severed before the passing of the Act or 
after and suits by him for evicting tenants can be brought only in Revenue Courts. 

Appeal from the decree of the Court of the Temporary Sub- 
ordinate Judge of Vizagapatam in O. S. No. 69 of 1910. 

Second appeal from the decree of the District Court of 
Vizagapatam in A. S. Nos. 162,161 and 160 of 1911 respectively 
preferred against the decrees of the Court of the District Munsiff 
of Yellamanchilli i in O. S. Nos. 654, 655 and 651 of 1909 res- 


pectively. 


V. Ramdoss for Appellant. 
B. N. Sarma, V. Ramesam and G, Venkatramich for Res- 


“1. (1908) LL.R. 300. 556 (P.O) 


ii Appeal No. 277 of 1911, 8. A. Nos. 1508 to 1510 of 1912. 
: - 8th Beptember 1914. 
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The Court delivered the following 


Judgments. Wallis Offg. C. J:—For the purposes of our 
decision the facts in A. S. No. 277 of 1911 and S. A. 1508 of 1912 
may be considered to be the same. Both were suits in ejectment 
brought by the alienees of part of a village in the Uratla Estate, 
and the question is whether the jurisdiction of the Civil Courts 
is not barred under the provisions of the Madras Estates Land Act. 
The Uratla Estate is admittedly an estate within the meaning of 
the definition in S. 3 (2) of the Act, while the portion of a 
village alienated to the plaintiff does not itself form an estate 
within the meaning of the Act as it does not come within any of 
the descriptions in sub-clause (a) to (c). The District Munsiff 
and District Judge in the one case and the Subordinate Judge 
in the others are all agreed on this point, and are so far clearly 
right. They have however drawn the inference that because the 
land alienated to the plaintiff does not itself form an estate within 
| the definition, it is outside the general scope of the Act, and the 
provisions barring the jurisdiction of the Civil Courts in suits for 
ejectment are inapplicable. This view is opposed to several un- 
reported decisions of this court to which we have been referred, 
but as it has been held by all three Judges of the lower Court 
it may be as well to deal with the question on the merits. Though 
the plaintiff is not the owner of an estate is clearly the owner of 
part of an estate and as such a landholder within the definition 
of S. 3 (6); his tenants are ryots within the meaning of S. 3 (15) 
and pay rent within the meaning of S. 3 (11). As a landholder he 
may sue for ejectment before the Collector under S. 151, and the 
right of the Civil Court to entertain such suitg is barred under 
S. 179. Nor, is there, as appears to have been imagined anything 
inconsistent with the scheme of the Act in holding that the plain- 
tiffs are landholders as owning part of the Uratla Estate although 
the portion which they own has been absolutely severed from the 
rest of the estate and the proprietor of the latter has no interest 
in it. As appears from the title and the preamble the general 
scope of the Act isto declare and‘amend the law relating to the 
holding of land in estates in the Presidency, that is of course 
in estates as defined in the Act to the exclusion of the large 
areas such as ryotwari tracts which do not come within the 
definition. Again, even in estates, the general provisions of 
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the Act are only applicable as between landholders and ryots 
as defined in the Act and do.not apply to the relations between 
ryots in estates and those holding under them, except of course 
as expressly mentioned. In this state of things the Legislature 
‘was faced with the question whether estates as defined in the 


- Section which had become divided in ownership without being - 


split into two or more estates should as between the several 
‘owners and the ryots under them be regulated by the general 
provisions of the Act and it seems to me there were obvious 
reasons for so including them by providing that landholder should 
include a person owning part of an estate, that is of an area 
to’ which the general provisions of the Act were intended to 


‘apply. In any case the provisions of the Act are plain in my 


opinion and we are bound to give effect to them. The appeal 
and the second appeals are allowed and the decrees set aside, 
all the plaints will be returned for presentation to the proper 
Court. Costs to abide the result. 

Seshagirt Iyer,. J.:—The plaintiff sues to eject ‘she 
-defendants from certain lands in the village of Mallavaram. It is 
-conceded that geographically these lands are within Uratla, a 
-permanently settled estate: it is also not disputed that they 
“belonged originally to the proprietors, of Uratla Estate: they 
were given to one Subadriah Garu in exchange for certain 
maniam lands situated elsewhere. The plaintiff purchased these 


- lands from the ‘son of Subadriah Garu: his allegation is that 


the defendant has no occupancy right in these lands and that he 
is entitled to.eject him. The defendant demurs to the 
jurisdiction of the ‘Civil Court; he pleads’ that he is, -an 
occupancy ryot and is entitled to remain in possession. The 
learned District Judge held that he had jurisdiction to entertain 
the suit; and holding that defendant was liable to be evicted, 
gave a decree to the plaintiff. The defendant has appealed. 
I am of opinion that the Civil Courts have no jurisdiction. 
It is admitted that the landsin suit were originally ryoti lands,’ 
and the evidence is clear and uncontradicted that at the time of 
the exchange they continued to be ryoti, It is not necessary 


- for the purpose of deciding the question of jurisdiction to 


determine whether both the warams vested in Subadriah Garu 
or only the melwaram: Ido not think that the fact that the 


` exchanged lands were inams has any bearing upon the question 
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we have to decide. Our opinion in regard to them must 
depend upon their owa character and not upon that of the 
property for which they were substituted. 

The learned District Judge based his judgment mainly 
on the ground that Mallavarm is not an estate as defined in S. 3 
(2) of the Estates Lands Act and consequently the 
provisions of the Act do not apply to lands in that 
village; I am unable to agree with this veiw; it is clear 
that the Act was not intended to be confined in its operation 
only to estates in their entirety which fell under one of the five 
clauses of S. 3 (2): I donot think it is open to us to attribute 
an intention to the legislature which is inconsistent -with the 
operative portions of the Act. S. 200 of the Act makes it clear 
that parts of an estate are within the Act: on principle, it 
seems clear that all lands in a permanently settled estate 
are to have the benefit of the Act, and the fact that a portion 
of the estate has been granted to a stranger should not make 
any difference in this behalf. In S.A. 1218 of 1911 it was held 
that the definition ‘of estate is not the governing factor in 
deciding the applicability of the Act.. I am of the same 
opinion. Mr. Sarma’s chief contention is that the word estate 
used in clauses 2, 5, 15 and 16 of S. 3 refers to one as it existed 
at the time of the Estates Land Act and not to one with 
limits ascribed to it atthe time of the permanent settlement. 
Asa corollary from this, he argues that portions of the parent 
estate which either by operation of law or by act of parties 
ceased to belong to the permanéntly settled estate are not 
within the ambit of the Act. No authority has been quoted 
for this proposition nor can such a contention be upheld even 
on grounds of expediency. As a matter of fact, portions of 
estates granted subsequent to the permanent settlement are 
included for revenue purposes within the estate. Their liability 
40 be attached for arrears of revenue continues and unless 
separated and separately registered, the lands continue to be 
part of the estate: the definition of landholder (S. 3, cl. 5) 
places the matter beyond doubt. There can be more than one 
landholder within an estateand each will have all the powers 
given to that class by the Act. I feel no doubt that Mallavaram 
is within the Uratla Estate; even though the proprietor of 
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that estate is not the landholder in respect of the village, and 
that the plaintiff is a landholder. I have already held that the 
land in suit was ryoti land, and it follows from the above that 
the defendant isa ryat. Iam not deciding whether he has 
got occupancy right in the land. He has put forward that 
claim and itis upon that assumption that the question of 
jurisdiction has to be determined. From my findings about the 
nature of the land, and the characters of the plaintiff and the 
defendant, S. 151 of the Estates Land Act applies to the case; 
and under article 17 of the schedule only Revenue Courts have 
jurisdiction. This conclusion of mine is in accordance with 
the decisions in Second Appeals 168 of 1912, 323 of 1913 and 
Brundavan Chandra Harischandra Raja v. Ramayya1: I 
agree that -the appeal should be allowed and that the plaint 
should be returned to the plaintiff for presentation to the 
proper Court. In the Second Appeals also, the plaint will be 
returned for presentation to the proper court. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. “Justice Sadasiva Aiyar and Mr, Justice 


Napier. , 
Ramakrishnama Chetty ... Appellant* 
(Defendant) 
v. 
Vuvvati Chengu Aiyar and others ... Respondents, 


Transfer of Property Act, S. 68 (b)—Applicability to charge—S. 100-—Statute 
—Interpretation— Application of S. 68 (b) to mortgagor's heir, 

Having regard to S. 100 Transfer of Property Act, the provisions of S. 68 - 
of the Act as to the liability of a mortgagor who commits waste equally 
apply to persons creating a charge. ; 

A provision in a statute which gives a right or imposes a liability on a 
person must be deemed to confer that right and impose that liability on that person's 
legal representative and ifit confers that right or imposes the liability on that 
person as tho owner of a certain property, such right or liability is conferred or 
imposed on the assignee of the property unless the reason of the rule of law cannot 
clearly apply to anybody but the original owner of the property or the original 
obligor. : Ka, 4 
Held, accordingly that the heir also is liable to pay the mortgage money un er 
S. 68 (b) of the Transfer of Property Act when he commits waste to the prejudice of 


the security. 
* §, A, No. 877 of 1912. 27th July 1914. 
1. (1914) 26 M. L. J. 600. 
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Second appeal from the decree of the Subordinate Judge 
of North Arcot in A. S. No. 92 of 1911 preferred against the 
decree of the Court of the District Munsif of Tirupati in O. S. 
No. 255 of 1909. 

Suit on a document purporting to be a mortgage with a con- 
dition that the profits are to be spent for the purposes of a religi- 
ousendowment. The appellant in the High Courtand the Lower 
Appellate Court is the 5th defendant who was a purchaser of 
the equity of redemption at a rent sale. The appellant had cut 
and carried away trees on the mortgaged property for the value 
of which he is sought to be made liable. Before suit the property 
had passed from his hands, Both the Courts below decreed 
plaintiffs’ claim against the appellant. 


T, Narasimha Aiyangar for Appellant. 

S, Srinivasa Atyangar for Respondents. 

The Court delivered the following 

Judgment :—We have no doubt on a construction of 
Exhibit A that it isa deed of mortgage as it expressly says in 
several places that it is executed as a mortgage of certain 
immoveable property and the profits of the properties are to be 
spent for the expenses of the mortgagee which is a religious 
endowment of which the plaintiffs are constituted trustees under 
that document. See also Venkatrama Aiyar v. Suppa Nadan 
and others 1, 

The arguments of the appellants (5th defendant’s) learned 
Vakil which are based on the construction that Exhibit A is not 
a deed of mortgage and hence that the provisions of S. 68 cl. 
-(b) of the Transfer of Property Act do not apply need not be 
further considered though we might add that we are not prepared 
to accept the argument of the learned Vakil that in the case of a 
mere charge as distinguished from a mortgage the provisions 
of S. 68 as to the liability of a mortgagor who commits was he 
do not apply to the person creating a mere charge notwith- 
standing the very wide words of S. 100 of the Transfer of 
Property Act. l i 

The only other contention on the Appellant’s side is that 
S. 68 (b) of the Transfer of Property Act makes only the 
“ mortgagor” liable personally for the mortgage money when 


1. (1914) M. W. N. 501. 
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he commits a wrongful act or default to the prejudice of the 
security. In other words the contention is that the heir 
or the assignee of the equity of redemption is not intended 
by the section to be made liable personally for the mort- 
gage money even when he himself is personally responsible 
for the waste. In the first place even without a special legislative 
provision, every person whether the mortgagor or a stranger who ` 
commits waste to the detriment of the security of the mortgagee 

is liable under the general law to the mortgagee for damages to 

the extent of the damages of the security (Aiyappa Reddi v. 
Kuppusami Reddi 1,) and S. 68 (b) merely extends the rights of the 

mortgagee if the wrongdoer is the mortgagor to the length of ` 
enabling the mortgagee, not only to sue for the exact amount of 
the damages caused but for the whole of the mortgage money 
itself. i 


In the next place a provision in d statute which gives a right 
to or imposes a liability on a person must be deemed to confer 
that right and impose that fiability on the person’s legal repre- 
sentative and if it confers that right or imposes the liability on 
that person as the owner of acertain property such right or 
liability is conferred or imposed on the assignee of such owner- 
ship right unless the reason of the rule of law cannot clearly 
apply to anybody but the original owner of the property or the 
original obligor. ° , l 

There is not only no reason why the original mortgagor 
alone should be made liable by reason of the waste and not his 
representative or a purchaser of his right who is directly res- 
ponsible for the waste committed the reason of the rule applies ` 
to them also as much as to the original mortgagor. The fifth. 


. defendant who purchased the equity of redemption in a rent sale |. 


and committed waste is therefore clearly liable ‘to the plaintiffs 
(mortgagees) by reason of waste committed by him in any view 
of the case and this second appeal is therefore dismissed with 
costs. 








1, (1914) I. L. R., 28 M. 208, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Seshagiri Aiyar and Mr. Justice 
Kumarasami Sastri. 


Muthukaruppan Samban and others ... Defendants * 
v. (Appellants) 
Muthu Samban sas Plaintiff 
(Respondent.) 


Transfer of Property Act Ss. 4,54—Immoveable property of the value of less than 
Rs. 100—Oral sale—Vendee in possession—LEffect of —Unregistered sale .deed—No 
prior oral sale pleaded—Ineffectual to pass title—Evidence of adverse possession—- 
Admissibility as—Registration Act 9. 49. 

An oral sale of immoveable property of the value of less than Rs, 100 already 
in the possession of the vendee will be upheld if it is shown that the vendor has by 
appropriate acts or declarations converted the possession of the mortgagee into one 
as @ purchaser. 

But where a sale was set up as having been effected by an unregistered sale 
deed accompanied by delivery of possession and no prior oral sale was pleaded, 

Held having regard to 8. 54 of the Transfor of Property Act, the unregistered 
deed could convey uo title. 

Held also: that the combined effect of Ss. + and 64 of the Transfer of Property 
Act read with S. 49 of the Registration Act was to prevent the deed from being 
given as evidence of adverse possession as purchaser. . 

Second appeal from the decree of the District Court of 
‘Madura in A. S. No. 163 of 1912 preferred against the decree of 
the Court of the District Munsiff of Tirumangalam in O. S. No. 
92 of 1912. 

G. S. Ramachandra Aiyer for Appellant, 

K. Jaganatha Aiyer for Respondents, 

The Court delivered the following 

Judgment :—Defendants 1 to 5 are the appellants, . The 
plaintiff as the purchaser from one Alagar Samban sued to redeem 
an usufructuary mortgage dated 8th December 1837 executed by 
Alagar Samban in favour of the Ist defendant. Defendants 1 to 
5 plead a sale by Alagar Samban to the Ist defendant by an un- 
registered sale deed dated 6th April 1898 and state that 
they have been in possession as owners ever since that date 
and that the: plaintiffs suit is barred by limitation, The 
District Munsiff held that the plaintiff was aware of the sale 
deed in favour of the defendants and the defendant’s posses- 
sion thereunder and that he was not entitled to redeem on the 
strength of the sale deed. He held in effect that though the 





* S. A. No, 2849 of 1918. 28th August 1914. 
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plaintiff's deed was registered, and that of the defendant’s un- 
registered, the plaintiff was entitled to no priority as he purchased 
with notice of the defendant’s title. The District Judge on 
appeal reversed the decision of the District Munsif on the ground 
that, as the defendants were already in possession as mortgagees 
at the date of the sale deed (Exhibit ID and no fresh possession 
was given to them, they acquired no title under S. 54 of the 


“Transfer of Property Act. He also held that a mere assertion 


of- title under an invalid sale deed cannot create prescriptive 
rights. He was of opinion thatit was not shewn that the plaintiff 
had notice of the defendants’ unregistered sale deed when he .. 
purchased the property. It is contended for the appellants that 

the view taken by the District Judge is erroneous and that the 
fact the defendants were already in possession will not render the 


sale to them invalid. The District Judge relied on Sibendrapada 


Banerjee v. Secretary of State for India in Council! and was of 
opinion that the oral sale, even if true, was invalid as the vendee 
was already in possession of the properties at the time of the oral 
sale. We are unable to see why an oral sale with a request by 
the vendor to the vendee to remain in possession in the 


-capacity of vendee and with absolute. rights should not 


be sufficient to pass title without recourse to the expedient 


‘of the vendee quitting the property one moment and 


entering upon it at another. An arrangement by which the legal 
nature and character of the previous possession is put an end to 
and subsequent possession treated as one by the vendee with 
absolute title is, in our opinion, sufficient to satisfy the require- 
ments of S. 54 of the Transfer of Property Act. In Kannan v. 
Krishnan ? it was held that possession under a mortgage which 
was followed by-an agreement to sell was equivalent to delivery of 
possession so as to satisfy the requirements of S. 48 of the Regis- 
tration Act. In Palani v. Selambara 3, it was gheld that an 
attornment by tenants was sufficient delivery of possession to 
satisfy the requirements of S. 48 of the Registration Act. In the 
13 Madras case above referredto Handley J. was of opinion that the 
same principle was extended to cases where possession is already 
with the purchaser and he retains it under the agreement to sell, 
So far as the delivery of possession is concerned, there seems to 





1. (907) LL.B. 810. 207. 2. (1889) I. D, R. 18M. 824, 
3. (1885) I. L. R. 9 M. 267. 
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be no difference between the provisions of S. 48 of the Registration 
Act and those of S. 54 of the Transfer of Property Act. S. 48 of the 
Registration Act requires an agreement or declaration to be 
accompanied or followed by delivery of possession and S. 54 of 
the Transfer of Property Act requires delivery of the property 
such delivery being by putting the purchaser in possession of the 
property. In Bai Kushal v. Lakhma Mane 1, it was held that 
where one of several donees was in physical possession a declara- 
tion by the donor to the donee in occupation that he has parted 
with the possession is sufficient to validate the gift. 

Unless there is something in S. 54 of the Transfer of Pro- 


perty Act which compels us to do so, there is no reason for- 


putting on this section a construction that would in effect 
require sales of properties below Rs. 100 to be only by registered 
instruments in the numerous classes of cases where the vendee 
is already in possession as tenant or mortgagee. With due 
deference to the learned Judges who decided Stbendrapadi 
Banerjee v. Secretary of State for India in Council 2, we are 
unable to accept that case as a correct exposition of the provi- 
sions of S. 54 of the Transfer of Property Act. The conclusion 
we have come to is that, if there was an oral sale of the proper- 
ties, the fact that the vendee was already in possession would 
not render the sale invalid if the vendor had by ~ appropriate 
declarations or acts converted the position of the vendee 
as mortgagee into one as purchaser. The difficulty in the 
present case, however, arises from the fact that no oral 
sale has been pleaded; on the contrary the case for 
the defendants has been that there was an unregistered 
document evidencing the sale which was acccompanied by 
delivery of pessession. No issue was raised as to any oral sale 
having preceded Ex. II, but issues land 2 are framed on the 
footing that the defendants’ title is based on a deed of sale 
coupled with delivery of possession. Under these circumstances 
we do not think that it is open to the appellants to set up an 
oral sale as to which there was no issue or any evidence, 

The position, therefore, is that the sale deed relied upon 
by the defendants is invalid for want of registration as S. 54 of 
the Transfer Property Act requires all sale deeds if in writing, 

1. (1888) L L.R, TB 452. 2. (1907) I. L R. 34G 207, 
67 ; 
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` to be registered. S. 4 of the Transfer of Property Act provides. 


that S. 54 of the Act shall be read as supplemental’ to the 
Registration Act. The effect, therefore, of S. 4 read with S. 54 
of the Transfer of Property Act is to make all sale deeds 
compulsorily registrable irrespective of the value of the property. 
There is, therefore in this case no competition between a 
document which is optionally registrable and a registered 
document. The competition is between an invalid and a valid. 
sale deed.. It is argued by the appellant’s vakil that, -as the 
defendants had possession for 12 years -before the suit, they: 
acquired title by prescription and that even assuming that the 


. sale deed in their favour was invalid, it must be taken that their 


possession ‘was an assertion of absolute title as vendees. The. 


difficulty. in accepting this contention of the appellant’s . vakil. is 


that as the sale deed (Ex. II) is required by law to be registered, 
it isnot admissible in evidence even for the purpose-of showing 
the nature of the appellant’s possession. In K. Subbayya v. 
K. Maddulatiah 1 it was held that an unregistered document. is 
inadmissible to prove the nature of. the possession of the person 
claiming .under it. So far ás this Presidency is concerned the 
balance of authority is for holding that the establishment of 


title by adverse possession is a transaction affecting immoveable 


property. Ifthe defendant's sale deed cannot be looked into 
for the purpose of. determining the nature of their possession, 
there are no materials for holding that their admitted ‘previous 
possession’ as mortgagees was altered or that they acquired 
by prescription absolute title as purchasers. ` 

The second appeal fails and is dismissed with costs. 
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IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Edward’ Power Wallis Kt. Officiating Chief 
Justice and Mr. Justice Seshagiri Aiyar. 


The South Indian Industrials Limited 
formerly known as the Arbuthnot’s 


Industrials ©... Appellants * 
; l (Plaintiffs) 
v. 
Mindi Rama Jogi and others ... Respondents 
(Defendants - 


1 and 3 to 5). 


Principal and agent—Coniract Act, Ss. 195, 226, 280—Parol evidence to show 
party to bo only agent—Admissibility of—Haclusive credit given to agent—Effect 
of—Maintainability of suit by principal—Special agreement excluding right to 
sue—Dubash—Position of —Sub-agent—Equitable set off. 

The defendants were Dubashes under the late Arbuthnot and Oo., and had 
deposited Rs. 50,000 as security for the due performance of: contracts entered into 
through them. Under the contract of agency,- defendants had bound themselves 
not to transact business for any firm other than the Arbuthnots. The Arbuthnots 
transferred the business in connection with which the defendants were mainly 
operating, to the present plaintiffs. Nevertheless as they were the managing agents 
of the plaintiffs, the transactions were carried on as before without any change in 
the wording of the contracts between them and the defendants. 

Held, Per Officiating Chicf Justice :—that the proper inference from the facts 
was either that the defendants were only sub-agents with whom the plaintifis had 
no privity of contract or that though the Arbuthnot and Co, acted as agents of the 
plaintiffs, there was special agreement between the parties disentitling the plaintifis 
from suing upon the contract and in either view, plaintiffs were not entitled to 
maintain an action upon the contracts entered into by-the Arbuthnots with the 
defendants, but that if the plaintiffs could sue upon the contracts, the defendants 
being aware that the Arbuthnots were acting as plaintiffs’ agents and for their bene- 
fit were not entitled to plead that the amount of their deposits should be equitably 
set off against the suit liability. 

Per Seshagiri Aiyar J: that the Arbuthnots and defendants were contracting as 
independent parties and as such the plaintifis could not sue them but even if they 
could, defendants being unaware of the terms of the contract between the plaintiffs 
and the Arbuthnots they could do so only subject to equities viz., the duty to give 
credit for the 50,000 Rs. deposited with the Arbuthnots. 

Per Officiating Chief Justice : Parol evidence is not admissible to ae that a a 
person who has signed a contract in his own name acted only as agent and therefore 
could not sue or be,sued upon it. 

Per Seshagiri Aiyar J : The question whether one of the aang parties 
was acting for himself or on beha}f of his principal does not relate to the terms of 
the contract. 


* A. B. 254 of 1911. 17th September 1914. 
68 
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Per Officiating Chief Justice: Whereas under the English Law, the fact that 
exclusive credit was given to the agent is a defence to the action by the principal, 
under 8.226 the principal would be entitled to sue in the absence of a special 
agreement disentitling him to sue. Such an agreement can be proved notwith- 
standing the absence of the words ‘‘in the’absence of a contract to the contrary” 
in that seotion. - 

Per Seshagiri Aiyar J: Prima facie, a contract by a person in his own name 
without more is a contract by him as principal and a stranger cannot-enforce it, 
There is nothing in S. 230 of the Indian Contract Act which makes a departure 
from the English Law. That section “is not exhaustive of the rules of evidence. 

. Position of Dubashes generally considered. 
Appeal from the decree of the Court of the Temporary Sub- 


ordinate Judge of Vizagapatam in O. S. No. 34 of 1909. 


T. Richmond for the Appellants. 

S. Srinivasa Iyengar with V. Ramesan for the Respondents. 

The Court delivered the following 

Judgments :—The Offisiating Chief Justice. It will be con- 
venient'in the first place to state briefly the facts which have 
given rise to this litigation. Messrs, Arbuthnot & Co., herein 
after referred to as the firm, carried on business for a great many 


. years in Madras as Bankers and General Merchants until they 


were adjudicated insolvents on their own petition in October 1906. 
The firm for many years had an agency at Bimilipatam,and accord- 
ing to the usual method of business made their purchases from 
local traders there through dubashes who guaranteed the trans- 
actions for a commission and gave security for the guarantee. 
The defendant’s family had been the firm’s dubashes at Masuli- 
patam for many years and so continued until the failure, Pur- 
chases were made through them of other produce besides jute 
such as indigo and gingelly seeds but of late years nearly all the 


‘purchases were of Jute to be used in the Jute Mill at Chittivalasa. 


The conditions of business between the firm and the dubash- 
es were governed by written agreements, which were renewed 
from time to time in consequence of changes in the dubashes’ 
family, see Ex. II, dated 23-2-03 and Ex. I dated 11-3-05 which 
was in force at the date of the failure. Under these agreements- the 
dubashes were prohibited from transacting business as agents or 
dubashes for any other firm except Arbuthnot & Co. They were 
to guarantee delivery df all goods contracted for through them, 
and pay 124% of the value of thé goods as liquidated damages 
for non-delivery, they were also to guarantee the repayment of 


had 
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advances made by the firm to themselves or through them to local 
dealers, advances which are incidental to the sort of business. - As 
security for the due performance of the terms and the conditions 
of the agreement and for the due performance of all present and 
future transactions between the dubashes and the firm “including 
the purchase by the dubashes of gunny bags or other merchan- 
dise ” it was recited that the dubashes had deposited fifty thousand 
rupees with the firm which was to carry interest at 5 per cent. ; 
in other words the defendants were to keep Rs. 50,000 on fixed 


deposit in the firm’s bank as security for the liabilities they might. 


incur,as the firm’s dubashes. In the last clause it was provided 
that the agreement was intended to operate, as an agreement 
between the dubashes and the firm of Arbuthnot & Co. 
whether it should continue as then constituted, or consist 
of other persons. - The special provision that the security 
should be for the due: performance of all transactions including 
the purchase of gunny bags or other merchandise shows clearly 


that it was intended that business connected withthe Chittivalasa - 
Mill was to be done under this agreement, One of these agree- 


ments between the firm and the dubashes Ex, II was entered into 
after the Chittivalasa Mill had been transferred to a limited com- 
pany, the Chittivalasa Spinning and Weaving Company Limited 
owned by the firm, and the other (Ex. I) after that company had 
sold the mill to the present plaintiff's company, brought into exist- 
ence in October 1906 to take over the industrial undertaking 
carried on by the firm. The firms were the managing Agents of 
both these companies and it may be added though it is not perhaps 
very material, that the firm had a very large interest in the Indus- 
trials as may be gathered from the order made by the Insolvency 
court Ex. 16 (a) and also from the allusion in the plaintiffs evi- 
dence to the sale of the Industrials by the Official Assignee. 

In the present suit the plaintiff company sues as principals 
to recover from the defendants the’ firm’s dubashes the amount 
of the defendant’s indebtedness at the date af the firm’s failure on 
contracts entered into with the firm in respect of the Chittivalasa 
Mill which contracts it is alleged were'made by the firm as agents 
of the plaintiff Company. The main defences raised were that the 
defendants had never contracted with the plaintiff company ; 
that they were unaware before the failure that the firm in these 


transactions were acting'for the plaintiff company and were 
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‘TheSouth ‘entitled to set off against the plaintiffs claim the greater sum of 
oe Rs. 50,000 deposited by them with the firm under Ex.1 and that 
_*% |. in any event in the circumstances of the case the plaintiff com- 
Mindi Rama : ae 
Jogi „pany should be allowed to sue the defendants without giving 
The Otte. credit for Rs. 50,000 ‘which the defendants had deposited with 
Chief Justice, the firm as security for the performance of these as well as other 
transactions with the firm. . The Subordinate Judge in a very 
lengthy judgment has upheld the last contention and has dismiss- 
ed the plaintiffs suit. 
_ It may be said at.once that the defendant’s contention that 
they did not know the firm were acting as agents of the plaintiff 
company in the suit transactions until after the failure in October 
1906 is demonstrably false and isso found by the Subordinate 
Judge. The defendants from their intimate acquaintance with the 
affairs of the Mill must have known of its transferto the Chittivalasa 
Spinning and Weaving Company, and also of its subsequent trans- 
fer by the latter to the plaintiff company ; and their correspondence 
with the plaintiff company and the firm soon after the plaintiff 
company came into existence. Ex, I. series proves conclusively’ 
that they did. The plaintiff Company which was registered in Janu- 
ary 1905 was to take over from 1st October 1904. The defendants 
were responsible for short deliveries on that year’s contracts and 
applied to the firm that they might be allowed to complete these 
deliveries in the coming year, Ex. 12 dated 26th January 1905. 
From Ex, I, dated 10th February 1905, a letter from the firm’s | 
Bimilipatam Agent to the firm as managing agents of Arbuthnot’s 
` Industrials, Madras, it may be gathered that the firm had passed: 
on L 2 to themselves as'managing agents of the Industrials and 
that as managing Agents of the Industrials they sent a reply 
addressed to the defendants dated the 3rd February which was 
handed to them by the firm’s Bimilipatam Agent. It is significant 
that the defendants do not produce this letter of the 3rd from the 
Industrials to themselves, but we have their answer to it Ex. L, 
dated 10th February 1905 addressed. “The. Managing Agents, 
Arbuthnot’s Industrials Ltd.” in which they thank the Industrials 
for allowing them to deliver in next November and December 
“the unfulfilled portion of Contracts of jute of the present crops.” 
This is the clearest proof that they knew that the firm was 
acting in these jute transactions as the Agents of the Industrials 
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and indeed, as already observed, they could ‘not have been 
unaware of it. Nonetheless all along down to the date of. the 
firm’s failure the contracts with the defendants for the sale and 
purchase of jute and advances were made in the name of the 


' firm, and the defendant’s account appears‘in the account books of | 


the firm, and with the exception of Ex. L, the defendants are not 
shown to have directly corresponded with the firm, though ‘the 
correspondence between the firm and the Industrials goes to show 
that communications may have passed verbally through the firm’s 
Agent at Masulipatam. The appellants’ case was that in these 
transactions the firm acted as agents for the plaintiff company to 
the knowledge of the defendants, and were therefore dis- 
entitled to avail themselves of the defence of set off or any other 
equitable defence under S..226 of the Contract Act. 3This of 
course assumes that in these transactions with the defendants 
the firm were acting as agents for the plaintiff popper: and not 
as principals. : 


Assuming that the _firms are to be considered as having 


acted as Agents for the plaintiffs in their dealings with the 


defendants, which seèms to have been the view taken in the 


Lower Court, still having entered into these contracts in writing. 


in their own name, and without mentioning their Agency, ‘they 

could sue and be sued upon by them because, as ruled in, Higgins 

v. Senior 1, to hold otherwise would be to vary the terms of the 
` written contract. : 


Secondly, it seems clear that in such a suit on these contracts 
by the firm against the defendants, the defendants would have 
been entitled to rely on the 50,000 Rs. deposited by them 
with the firm as bankers to secure their performance of these and 
other contracts with the firm, as the amount of the deposit is 
largely in excess of the sum sued for and there are no other 
claims against it onthe part of the firm. Where the Agent 
enters into a written contract in his own name there is a contract 
enabling him to sue and be sued on it within the meaning of 
S. 230 of the Indian Contract Act, - : 


, 


None the less of course, the plaintiff Company as Principals 


would ordinarily be entitled.under S. 226 to sue on Contracts and 
1. (1841) BM. and W. 884, i 
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entered into by the firm as their agents in the same way as if the 
contracts had been entered into by the plaintiff company itselfand if 
the defendants neither knew norhad reasonableground for suspect- 
ing that in the cOstracts sued on, the firm had been acting as 
agents, the plaintiff Company could only have succeeded, subject 
to the rights and obligations subsisting between the firm and the ` 
defendants, and in the circumstances of the case the latter would 
in my opinion have been entitled to set up their claim to the | 
Rs. 50,000, by way of equitable set off. >, > 


But, as already stated it is clearly proved that the na 
well knew of the relations between the firm and the plaintiff 
company and if so, they (defendants) are not entitled to rely on 
such a defence. The Subordinate. Judge has held I think rightly 
with reference to this section that the defendants are not entitled 
to set off their. claim against the firm the Agent, but has held 
further the deposit of Rs. 50;000 by the defendants with the 
firm as security for the performance of this and other contracts 
with the firm creates an equity in favour of the defendants 
which justifies the dismissal of the suit, .That would be so, if 
S. 232 applied, but as I have held, it has no application, 
seeing that ‘the defendants knew of the relations between the 
firm and the plaintiff company and in these circumstances it 
Seems to me that the defendants are not entitled in a suit 
by the plaintiff company as principals to rely on any defence 
resting on the rights and obligations subsisting between the 
firm (the agent) and the defendants, whether the defence be 
set off or any other equity. a 

For these reasons I am unable to uphold the action of the 
Subordinate Judge in dismissing the suit on the ground of an 


< equity subsisting between the ‘plaintiff's agents, that is to say 


the firm and the defendants. 


Mr. S. Srinivasa <Aiyangar has however contended that 
in this case the plaintiff Company have no right to sue at all as 
the transactions which gave rise to the suit were intended to be 
exclusively between the firm and the defendants. Such a defence 
would undoubtedly be available if proved in English Law, In 
Story on Agency art. 413 it is obseryed “Another exception is 
where an exclusive credit is given to and by the Agent; and,. 
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| 
therefore, the principal cannot be treated as in any way a party: 


to the contract, although he may have authorized it or may be 
entitled to the benefit of it.’ And in the Montgomerie’s case 1. 
Wright J. laid down and applied the same rule. “ In all cases 


the parties can by their express contract provide that the Agent , 
shall be the person liable either concurrently with or to the. 


exclusion of the principal, or that the Agent shall be the party 
‘to sue either concurrently with or to the exclusion of the 
principal.” See also Nevill’s case 2 and Leslie’s case 8. 


Under the Indian Contract Act the Principal’s right to, 


‘enforce a contract entered into by his Agent rests on S. 226, 
which «does not contain the words “in the absence of a 
contract to the contrary” which are to be found in S. 230, nega- 


tiving the Agent’s right to sue and be sued in the absence of a” 
contract to the contrary. Even so, I am not prepared to. hold 


that a Principal might not contract himself out of -his right 


to sue on the contract ‘under S. 226 on the principle unique 


licet remuntiara Juri prosese introducto their being no 


provision against contracting out. It would of course be 


necessary to pfove such an agreement unless the relation of 


the defendants, to the firm was that of sub-agents in which case 
there would clearly be no privity between the plaintiff company’ 


and the defendants. See S. 192 of-the Indian Contract Act. 


Putting aside the question of sub-agency for the moment, 


I think the evidence on record is sufficient to prove an agree- 
ment disentitling the plaintiffs to sue of the kind referred to in 
Mr. Bowstead’s Digest of the Law of Agency, article 90. 


It is admitted by Mr. O. Hearar the plaintiff's only witness 
and abundantly proved by the documents exhibited that business: 


between the firm and the Dubashes went on in exactly the same 


after the creation of the Chittivalasa and Industrial Companies 
as beforé. The suit contracts for the purchase of Jute, A series, 


and the sale of gunnies E series were in turn between the defend- 
ants and the firm. K. series are ‘delivery orders of gunny bags to 


the defendants by the firm’s Agents. According to the evidence 


of witnesses the firm’s Agent was not asked to change the mode 


1. (1891) 1 Q. B. 870 at 372. 2. (1887) 19 Q. B' D, 110. 
“8. (1887)-22 Q. B. D, 722, 4 
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of correspondence or make any change in the modes of dealing 

after the Industrials were opened. Exhibits IV and VI series 

are .contracts between the firm’s agent and the defendants. 

Exhibit V dated 10-1-03 during. the time of the Chittivalasa 

Company is from the firm’s agent to the defendants “enclosing 

your Jute account with Messrs. Arbuthnot and Co.” Exhibit 

VIII dated 23rd July 1906 is from the firm’s agent to the 
Defendants enclosing a memo of gunnies . purchased for 

them and of their .commission as to ‘which reference is 

made to the firm’s letter dated 7th December 1894. Exhi- 

bit IX series are orders for gunnies between the firm’s agent 

and tbe defendants. X series are the gunny contracts and 
XI series the receipts by the firm’s agent. for the price of the 
-gunnies and XII series are delivery orders issued by the firm’s 
| agents to the defendants. 

. Formerly therefore the suit Santat the accounts and the 
correspondence were all along between the firm and the defend- 
ants and the formation of the Chittivalasa and the plaintiff 
companies made no difference at all. 

“Then as to matters of substance it is perfectly clear that the 
. suit, contracts were intended to come under the provisions of the 
agreement. between the firms and the defendants Exbibit I, which 
was entered into in removal of former contracts at a time when 
the plaintiff company had come into existence just as the earlier 
agreement in the same terms. Exhibit II was entered into between 
the same parties in the time of the Chittivalasa Spinning and 
Weaving’ Company. 

Secondly, it is clear that these agreements Exhibits I and II 
were entered into by the firm as principals because they cover ` 
other business of the firmi with which the plaintiff company was 
not concerned. These contracts expressly stipulate at the 
contract, that the defendants were not to transact business either 
as agents for or Dubashes of any individual or firm other than 
the firm of Messrs. Arbuthnot and Co. and of this the plaintiff 


. Gompany were aware as Messrs. Arbuthnot. and Co. were their 


managing Agents. Further in all the documents the defendants 
are addressed as Messrs. Arbuthnot and Co. as Dubashes. 

“On the above facts it seems to me that the reasonable 
inference is that the suit dealings of the Dubashes were intended 
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to be with their firm exclusively in accordance with Exhibit I and 
I, may further refer to Exhibit IV filed by the plaintiffs dated 
24th May 1900, in which the defendants say that “they were 
tied hand and foot and prevented from having any sort of 
dealing with any other firm.” I do not think the fact formed 
by Exhibit E series that the defendants knew the firm were the 
Agents of the Plaintiff company and that in ong instance LI they 
answered a letter addressed to them by the plaintiff company 
and the fact that the terms of the contract were settled in 
correspondence with the firm’s agent at Bimilipatam and the 
plaintiff company (Exhibit J series) even if brought home to the 
defendants are sufficient evidence to show that they intended 
to depart from the terms of Exhibit I and deal with any one 
but the firm of Arbuthnot & Co. 

It seems to me however that the right view of the case on 
the above facts is that the defendants were. the sub-agents of the 
firm of Arbuthnot & Co. who were the Agents of the Plaintiff 
Company and that under S. 192 of the Indian Contract Act and 
the decisions there was no privity between the Plaintiff Company 
and the defendants and that on this ground the present suit 
should have been dismissed. In all these transactions the 
defendants acted and were addressed as Messrs, Arbuthnot & Co. 
Dubashes, that is to say, as intermediaries between the firm and 
local dealers and guarantors of the firm’s transactions, 

The position of Dubashes in this part of India is much the 
same as that of Banians in Northern India which was consi- 
dered in Peacock v. Baijnath 1, by Wilson and Cunningham JJ. 
in a passage of their Judgment at p. 586 which was subsequently 
approved by the Privy Council on appeal. 

The observations of Sir Lawrence Peel in Orr Ewing's 
case 2, that a Banian is a sub-agent of a peculiar kind was 
quoted with approval and the learned Judges observed ; “This 
case is really much stronger than thel many cases in England 
in which it has been held that no privity existed between the 
foreign Principals and English Sub-agents, such as the New 
Zealand and Australian Land Company v. Watson 8, and 
Kaltenback v. Lewis 4, because the Banian is in the permanent 

1, (1891) I L B. 18 C. 573. „2. (1858) Bowl. 534. 
8. (1881) L, B.7 Q. B. D. 874, 4. (1885) 10 A. C. 697, 
69 
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employment of the Calcutta firm,” Here it may be added that 
such employment of the defendants by the firm was not only 
permanent but conclusive. 

The conclusion I have come to is that the defendants acted 
as the Sub-Agents of Arbuthnot & Co., who were the managing 
agents of the plaintiff company that there was no privity between 
the plaintiff and the defendants and that both on this ground 
and on the ground already stated the present suit fails,—and the 
appeal must be dismissed with costs. 

The memorandum of objections is dismissed. 

Seshagiri Iyer, J :—I entirely agree with the conclusion at 
which the learned Chief Justice has arrived. The questions 
involved are of some importance, I shall state my own reasons 
for the conclusion. 

The late firm of Arbuthnot & Co. had a gunny factory 
at ‘Chittivalasa. They had alsoa spinning and weaving mill 
there. The defendants and their father were the agents and 
dubashes of the Company since 1890. A sum of Rs. 50,000 
was deposited by them with the Company in fixed deposit. as - 
security for the due performance of their duties as agents and 
dubashes. This deposit was being renewed from time to time, 
It remained with the Company until their insolvency 4 in 1906. 
These facts are not disputed. 


In January 1905, Arbuthnot & Co. sakta the business 
in Chittivalasa into a limited Company known as Arbuthnot’s 
Industrials, Plaintiffs are the successors in title of this new 
Company. It is in evidence that this new Company was 
worked by Arbuthnot & Co., as managing agents. I -do not 
think this fact admits of any doubt. Iam also satisfied that 
the defendants were aware of the starting of the Industrials. 
Exhibits L and LI are clear on this. point. I do not think, 
however, these documents establish that the defendants under- 
took to transact their business in future with the new Company. 
It is true that they received a letter from the Industrials 
informing them of the extension of time for performance of h 
their contract, and they addressed their reply to them; but I am 
not satisfied that this communication fixes them with an 
undertaking to deal thenceforward with the new Company. In 
the view that L: have taken of the subsequent contract, this 
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may not be material; but I think'it right to state my conclusion 
upon the contention raised by Mr. Richmond that, it is proved 
by Exhibit LI that the defendants accepted the plaintiffs prede- 
“cessor-in-title in the place of Arbuthnot & Co. 

Exhibit L1 was in February 1905. ‘On the 11th of March 
1905, Arbuthnot & Co., entered into a new agreement with the 
defendants (Exhibit I). The object of this agreement was much 
commented upon at the bar on both sides and as my decision 
rests to a great extent upon the view I take of it I shall deal 
with it in some detail. Mr. Richmond says that this agreement 
was not entered into by Arbuthnot & Co. +» aS Managing agents 
of the Industrials. I think heis right. At the same time, I 
feel no doubt that it was under this agreement that’ jute. was 
supplied by the defendants and that gunny bags were pur- 
chased by them. Paragraph 2 of the agreement refers to “the 


due delivery of all goods contracted for.” This includes . 


‘ contracts for the supply of jute. It is not pretended that the 
defendants contracted to deliver jute to Arbuthnot & Co., 
prior to the formation of the Industrials under any other contract. 
The previous contracts renewed by Exhibit I contained the same 
terms. There is no force in the contention of the learned counsel 
for the appellant that the contract to supply jute was dehors this 
instrument. Clause 7 of Exhibit I refers to the, purchase of 
gunny bags. Clause 6 provides for the - deficit due from the 
defendants being met from the security amount. Thus it is 
clear that after the floating of the Industrials and after Exhibit 
L1, defendants contracted with Arbuthnot & Co., not as agents 
ef the Industrials, but admittedy as principals to supply jute to 
them to purchase gunny bags from them and to the deposit 


of Rs. 50,000 being held as security for the due performance of’ 


these contracts. It is not alleged or ‘proved that these defen- 
dants supplied to Arbuthnot & Co., any jute or purchased bags 
other than those relating to the subject matter of this suit. Prima 
facie therefore, the plaint transactions were with Arbuthnot & 


` Co., as principals. One very good reason why Arbuthnot & Co., 


dealt with the defendants in their own name is, otherwise they 
would have had to refund the deposit amount. : 

It has been argued that the contracts sued for were under 

` Exhibits A and E series which have no reference to Exhibit I. 
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The language of these A and E series contracts does not hold the 
appellant. They are entered into by the defendants as Dubashes 
and Agents of Arbuthnot & Co., with Arbuthnot & Co., 
without indicating that the latter were Agents for others. It is 


conceded that the defendants were’ not the Dubashes of the 
Industrials at any time; but it is said that the defendants knew 


. that Arbuthnot & Co., were the managing Agents of the 


Industrials, and- that the evidence establishes that it is only as 
such Agents they entered into the -contracts with the defen- 


_ dants. 


Mr. Srinivasa Aiyangar objects to the admission of this parol 
evidence. He relies upon S. 92 of the Evidence Act and quotes an 
obiter dictum of Wilson J. in Soopromoniam Chetti v. Heilgers 1 
in support of his position. As pointed out in Venkata Subiah 
Chetty v. Govindarajulu Naidu? the question whether one of the 
contracting parties was acting for himself or on behalf of a principal 
does not relate to the terms of the contract. Bateman v: Phillips 3 
isa direct authority in favour of the admissibility of parol evidence 
under such circumstances, See also Bowstead on Agency, Article 
90 and the cases quoted under it. But there can be no doubt 
that prima facie a contract by a person in his own name. with- 
out more is a contract by him as principal. The authorities 
quoted by Mr. Srinivasa Aiyangar fully bear out this proposition. 
Vide Dutten v. Marsh *. The case of Parker v. Winlow® is an 
extreme case. , Even though the principal was disclosed, the 
personal liability of the Agent was upheld on the ground that 
he did not sign as Agent. There is nothing in S. 230 of the 
Indian Contract Act which makes a departure from the rule of 
English law, as contended for by Mr. Richmond. That 
section is not exhaustive of the rules of evidence. There is no 
authority for the position that only in the cases mentioned in the 
section, presumption as to the nature of the liability of the 
contracting party arises. In the case before us the Principal’s 
name is not disclosed and the person signs for himself. The 
presumption is therefore strong that the contract was with 
Arbuthnot & Co., as Principals. > 

1. (1879) LL.R. 5. C. 71. 4 2 2. (1907) 1. L. R. 31 M. 45. 


3. (1812) 15 East 272. s. c. 104 E. R 847. 4. (1871) L. R. 6 Q. B. 361. 
5, (1857) 7 E. Bl. 942. =27 L. J. Q. B. 405=119 E. R. 1497. 
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Mr. Richmond relies upon Exhibit J. series to rebut this 
presumption. It appears from these documents that Arbuthnot 
& Co., debited the Industrials with the advances made to the 
defendants under the contracts. These adjustments have not 
been shewn to have been done with the knowledge and consent of 
the defendants. On the other hand this correspondence (Exhibit 
J. series) reads as if the contracting party was still Arbuthnot 
& Co., and that they were transferring the purchases and sales 
made by them to the account of the Industrials. There is no 

‘satisfactory evidence that the defendants were aware of the 
correspondence contained in J. series. The fact that large sums 
of money were advanced to the defendants shows that it was on 
the strength of'the security lodged by them as Dubashes that 
it was done. As practically no other business was done by the 
defendants with Arbuthnot & Co., if the intention was to 
enable the Industrials to start business with the defendants on 
a new footing, the deposit would have been returned or 
transferred to the new company. Neither of these things 
was done and I have no hesitation in holding that the defendants 
did contract and believed they were contracting only with 
Arbuthnot & Co., in supplying jute and in purchasing the 
gunny bags. This position is rendered clearer still by a reference 
to Exhibit VIII. That document shows that for the A series 
contracts, the defendants received a commission of one -per cent, 


as Dubashes. Under A series, there is no right to any commission; 


and it was admitted that there was no separate agreement for 
any commission with the Industrials. As I said before, the defend- 
ants were never the Dubashes of the Industrials. It is clear to 
my mind from these facts that the defendants transacted the 
plaint business only with Arbuthnot & Co., as their Dubashes. 
It was argued that as the jute was to be supplied at Chittivalasa 
and the gunny bags were to be taken from there, it fixed the 
defendants with the knowledge that the contract was with the 
new Company. I do not see any force in this. These articles were 
sold and purchased even before the floating of the Industrials at 
Chittivalasa and the place of performance of the contracts con- 
tinued to be the same. l 


Mr. Ohearan who gave evidence as plaintiffs first witness 


makes admissions which shows that there was absolutely no change ` 
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The South in the mode of transacting business at Chittivalasa in conse-, 
ni an . . . . 
Industrials quence of the formation of the Industrials. This is what he 


v 
Mindi: Rama says: 
Jogi. “Ido not remember whether any change was made in the 


ga modes of dealing after that spinning and weaving company was 
i formed. We were not asked to change the mode of correspon- 
dence or make any change in the modes of our dealings after the 
Industrials were floated. We received intimation to change the 
mode of accourits. I have not produced. that intimation paper . 
in Court ; separate accounts in the name of the Industrials were 
opened, It is that account book. In II'there is nothing to show 
that it was opened or kept in the name of Industrials. I see the 
book shown to-me (III). There is ne separate katha in it opened. 
in the name of Arbuthnot Industrials prior to the insolvency 
of Artbuthnot & Co. III is the account book of Industrials itself. 
There was no change in, the mode of corespondence between 
Arbuthnot and Co., and the defendants after the Industrials was 
floated. This is a letter sent by the Agent Mr, Greenfield to the 
defendants (VIII). The same commission was being allowed to 
the defendants although from 1895. The system of advances of 
monies under contracts for jute has been enforced althrough 
both prior and subsequent to the floatation of the Industrials.. 
These are the letters that passed between the Agent of Arbuth- 
not & Co, and the defendants (IX Series). There was no 
change inthe mode of correspondence. These are the gunny 
contracts (X). They were in the same form althrough. These 
are the receipts granted by the Agent for the value of the gunnies 
received from the defendants (XI Series). The receipts were in 
the same form althrough.” ° l 
My conclusion on the facts are (a) that the business of 
Arbuthnot & Co., in Chittivalasa was transferred to the 
Industrials in 1905 ; (0) that the defendants were aware of this ; 
(c) that -even after this Arbuthnot & Co., continued their deal- 
ings with the defendants as Principals and not as Agents of the 
Industrials; (d) that the defendants had nọ reason to believe that 
Arbuthnots ,weré acting in the sale and purchase of jute and 
gunny bags only as-Agents of the Industrials and not for them- 
selves; and (e) the appropriatiens of the plaintiffs company 
of the jute supplied by the defendants and debiting them with the 
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price of the bags purchased must have been in pursuance of an 
understanding between Arbuthnot and.Co., and the plaintiffs of 
which the defendants had no knowledge. I am inclined 
to think that Arbuthnot & Co., never severed the relationship 
subsisting between themselves and the defendants and that the 
plaintiffs were aware of this. 

On these findings of fact, it follows that as the plaintiffs 
knew that the defendants and Arbuthnot & Co. were independent 
_ contracting parties, they can have no right of action. Even 
granting that the plaintiffs were not aware that Arbuthnot & Co., 
were dealing with the defendants with their own interests, the 
Industrials cannot put themselves ina more favourable position 
than their managing Agents. The principle of S. 231 of the 
Contract Act is this—As against the Agent transacting business 
in‘his own name, the Principal can claim the full benefit of the 
contract ; as against the party contracting with the Agent, the 
Principal is bound by the equities subsisting between the Agents 
and contracting party. Even as against the Agent, it has been 
rightly remarked that the Principal must take the benefit with 
the burden. He cannot both approbate and reprobate with refer. 
ence to the ordinary incidents arising out of the contract. (See 
Joachinson v. Meghjee Vallabhdas 1). In claiming the benefit of 
a contract from a stranger the principle applies with greater force. 
The Principal, if he wants to enforce the contract must stand in 
the shoes of the Agent and practically sue sub modo. The obser- 
„vations of Lord Campbell (The Lord Chancellor) in Bristowe v. 
Witmore 2 applies to this case. His Lordship said “ the princi- 
ple which must, I think, govern this case is one of universal 
application, namely, that where a contract has been entered into 
by one man as Agent for another.the ‘person on whose behalf it 
bas been made cannot take the benefit of it without bearing its 
burthens. The contract must be performed in itsintegrity. Here 
the appellant, as agent for the owner now represented by the 
respondents, stipulated for certain benefits in consideration of 
certain burthens which he undertook to bear, and certain labours 
which he undertook to perform. If he had authority to enter 
into such a contract the principal is of course bound. If he had 
not authority, then the Principal may repudiate the contract; but 


1. 1909) I,L.R. 84 B, 299, 2 (1861) 9 H. L. 0. 391, ` 
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he cannot take that part of it which is beneficial to him without 
performing that which is onerous.” Wright J. in Montgomerie 
v. United Kingdom Mutual Steamship Association l points out 
that “where the Principal is an ‘undisclosed Principal, 
he must, if he sues, accept the facts as he finds them at 
the date of his disclosure, so far as those facts are con- 
sistent with reasonable and proper conduct on the part of the 
other party.” The decision of the Court of Appeal in ex parte 
Dixon : in re Henley 2 shows that if the third party had no 
reason to believe that the Agent was not transacting business 
in his own name, the principal is bound by the obligations he 
had subjected himself to in the course of the transaction. The 
same principle is laid down in Borries v. Imperial Ottoman Bank 8 
accepting as well established the dictum of Willis J, Semenza v. 
Brinslay 4, to the effect “In order to constitute a valid defence 
withia the rule in George v. Cleggett 5, the plea should show that 
the contract was made by a person whom the plaintiff has 
intrusted with the possession of the goods, that the person sold 
them as his own goods in his own name as principal with the 
authority of the plaintiff, that the defendant dealt with him as 
and believed him to be, the principal in the transaction, and that 
before the defendant was undecieved in that respect the set-off 
accrued.” The facts I have’ found bring this case witbin the 
above rule. 

In the Cyclopedia of Law and Procedures Volume KAKI 
page 1598, the proposition is thus succinctly stated “And where- 
a Principal accepts a contract made by the Agent, he takes it as 
the Agent made it, and subject -to all equities and defences 
arising out of the conditions thereof, and the means and instru- ` 
mentalities by which the Agent procured, even though the Agent 
acted without authority or in excess of his powers.” See also 
1 Halsbury S. 447. In the present case it is admitted that the 
amount of the plaintiff’s claim can be met fully from the money 
depesited in Arbuthnot & Co.; consequently plaintiffs are not 
entitled to any decree against the defendants. 

For all those reasons, I am of opinion that the suit faile I 
would dismiss the appeal with costs. 





1, (1891) 10. B. 370. 2. (1876) L. R. 4 Ch. D. 133. 
3. (1879) L.R. 9 O.P. 38. 4. (1865) 18 C. B.N. S. s.e. 31, L. J. O. P. 161. 
5. (1797) 7 Term. Rep. 859 s.c. 101 E.R. 1019. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Sadasiva Aiyar and Mr. Justice Napier. 


Arunachella Aiyar and others ... Plaintiffs* 
(Appellants) 

v. 
T. Ramaswami Iyer and others ... Defendants 
(Respondents). 


Limitation Act, art. Li€—Vendor and purchaser—Registered sale decd— 
Implied covenant for title—Knowledge of defect of title—Not excluded by— Breach 
of —Lumitation applicable to. 


t 
N 


In all registered conveyances executed after the Transfer of Property Act, a 
covenant for title is implied by S. 55, cl. 2 of that Act and the breach of that 
covenant is a ‘‘breach of a contract in writing registered’’, within the meaning of 
art. 116 of the Limitation Act. ane, 

Krishnan Nambiar v. Kanna (1) followed, Kovvur Basiri Reddi v. Nagamma 
(2) dissented from, Hanuman Kamat v, Hanuman Mandur (9) distinguished, 

The covenant is not excluded by the mere fact that the vendee was aware of 
the defect in title. ' 


Subbaraya Reddiar v. Rajagopala Reddiar (4), followed. 


Second appeal from the decree ofthe District Court of 
Tanjore in'A. S. No. 297 of 1911 preferred against the decree of 
the Court of the District Munsiff of .Tiruvadi in O. S. No. 45 
of 1910. é 


4 


C. V. Anantakrishna Aiyar for Appellants. 
G., S. Ramachandra Aiyar for Respondent. 
The Court delivered the following 


Judgment :—The learned District Judge has reversed the 
decision of the District Munsiff who granted a. decree for money 
against the Ist defendant personally. The District Judge held 
that the suit of the plaintiff (the vendee) so far as it prayed for 
recovery of compensation from the st defendant (the 
vendor) for the breach of the covenants for title and possession 
“was barred by limitation, the period being three years under 
‘article 62 or 97 of the Limitation Act. The learned Dis- 
trict Judge relied on Kovurt Basivi Reddiv. Tallapragada Nag- 
amma 3, in support of his decision. 


*S, A. 636 of 1913. "9th September, 1914. 
1. (1897) LL.B. 21 M. 8. 2. (1910) LL.B. 85 M.39, 
8. (1891) LL R. 19 0. 128, 4, (1914) M.W.N, 376. 
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It is contended before us that as the sale-deed in.this case 
was executed in 1904 long after the Transfer of Property Act 
came into force, the proper article to be applied in respect of 
a suit claiming compensation for breach of an express or implied 


_ covenant of title and quiet enjoyment is article 116 which allows 


a period of six years. We think that thiscontention must be up- 
held. It has been decided in a series of cases beginning from 1889 


. (See the two cases reported in Kasturi Naicken v. Venkatasubba 


Mudali 1, and Narayana Reddi v. Padarama Reddi, 2) that in 
all registered conveyances executed after the Transfer of Property 
Act come into force, a covenant for title is implied by S. 55 cl. 
2 of that Act, that the registered conveyance should be read as 
if it expressly embodied that covenant and that the breach of 
that covenant is the breach of a contract in writing registered 
within the meaning of article 116. 


“We need refer only to a few of the later cases namely those 
in Chidambaram Pillai v. Swethasami Thevar 3, The Zamindar 
of Vizianagaram v. Behara Surya Narayana Pantulu 4, 
Nageswara Row v. Sambasiva Row 5, Kirshnan Nambiar v. 
Kannen 8, and Unichaman v. Ahmed Kuthi Kya T. It must 
"however be admitted that the case in Kovvuri Basivi Reddi v. 
Tallapragada N agaming 8, seems to throw some doubt on the 
decision in Krishnan Nambiar v. Kannan 6, which follows the 
current of the earlier decisions. ‘The reasoning in Kovour 
Basivi Reddi v. Tallapragada Naganvma $, is not quite clear and 
one of the two learned Judges who took part in it was also a 
party to the later decision which expressly followed the current 
of the earlier decisions (see the subsequent case reported in 
Nageswara Row y. Sambasiva Row 5, distinguishing the case 
in Kovvuri Basivi Reddi v, Tallapragada Nagamma 8, as 
“hot in point.) In Kovvuri Basivi Reddi v. Tallapragada 
Nagamma 8, the correctness of the decision in. Krishnan 
Nambiar v. Kannan 6, was doubted on the strength of the 


Privy Council ruling in Hanumankamat v. Hanuman Mandur 9, 


wherein their Lordships beld that in the case of a conveyance 





1. (1889) I M. L. J. 162. 2, (1851) 1 M. L. J. 479. 
3. (1904) 15 M, L. J. 896. 47 (1901) I. L. R. 25 M. 587. 
5, (1911) M. W. N. 861. 6. (1897) I. L. R. 21 M. 8. 
7. (1897) I. L, R. 21 M. 242. 8. (1910) I. L. R, 35 M, 39. 


9, (1891) I L. R. 190. 1238(P.0.) 
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executed in 1879 (before the Transfer of Property Act came 
into force) a suit for compensation for failure of consideration 
(that is, for the recovery of the purchase money paid to the 
vendor) through the failure of the vendee to obtain possession 
of the land sold fell under article 97 (3 years rule) that the date 
of the cause of action was the date of the obstruction by the 
vendor’s co-parceners. Their Lordships had no occasion to 
‘consider the effect of S. 55, cl. (2) of the Transfer of Property 
‘Act on a registered, conveyance executed after the date of that 
Act. That case is therefore not an authority for the proposition 
that to a suit brought on the covenant added by the statute law 
to all registered conveyances executed after the Transfer of Pro- 
perty Act came into force, article 116 did not apply but only 
article 62 or 97. In Unichaman v. Ahmed Kuthihkayi 1, a 
similar argument was addressed to a Bench of this court, 
namely that article 97 applied to such a suit because the 
Bombay High Court held that view in Sawaba Khandapa v. 
Apaji Jotirow 2. But as a Division Bench of this Court 
point out in Unichaman v. Ahmed Kuthihkayi 1, the Transfer 
of Property Act ‘was not in force in Bombay when that 
decision in’ Sawaba Khandapa v. Abaji Jotirow 2, was given. 
This distinction seems not to have .been in the minds of the 
learned Judges who decided I. L. R. 35 M.39. We might add 
that Benson J. who took part in I. L. R.35 M. 39 was also a 
party to the prior case in I. L. R. 21 M. 242. Next it was con- 
tended that Bakewell J. doubted the correctness of I. L. R.21 M. 
8 in his judgment in Ramanatha Aiyar v. Ozahoor Pathiriseri 
Raman Nambudri 3. In the first place the observation is obiter. 
In the second place, (with the greatest respect) we find difficulty 
in following the observation of the learned Judge that the Trans- 
‘fer of Property Act “may be construed as having annexed the 
statutory agreement” (that is the contract embodying the cove- 
nant for title and other covenants) to the contract of sale and not 
to the deed of conveyance itself, As said in Dart’s Vendors and 
Purchasers Vol. I. p. 567, these covenants are by the English 
Conveyancing Act 1881, S. 7 “implied in every conveyance” and 


we do not see why they should be held under the Transfer of 








1 (189%) I. L. R. 21 M. 242. g. (1887) L L. R. LI B. 475, 
; j ` 8. (1918) M. W. N. 1029 at 1084. ` 
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Property Act to be attached only to the contract of sale and not 
to the conveyance, The other learned Judge Miller J. was pre- 
pared to follow I. L. R.21 M.8. The Respondent’s Vakil’s 
argument that a covenant for title cannot be implied where the 


buyer knows the defect of title is opposed to the recent decision. 


by Seshagiri Aiyar J. in Subbaraya Redaiar v. Rajagopala 
Reddiar 1 with which decision we agree. l A 
The learned: District Judge has decided the ‘case only: on the 
preliminary ground of limitation raised in the 9th ground of the 
appeal memorandum presented tó the District Judge. We are 
unable to agree with him in that finding and if article 116 applies, 
as we hold it to apply it is not denied that the suit is not barred. 
The question whether plaintiff can be given a decree for recovery. 
of the money due under the original hypothecation bond has also 


- not been decided (see O. 41, R. 33 of the Civil Procedure Code 


and the wide powers of the Appellate Court). 

We therefore reverse the District Judge’s decision and re- 
mand the case for the disposal of the appeal preferred to the 
District Court.on the other points arising in the case. 

Costs will abide the result. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Oldfield and Mr. Justice Sehat 


Aiyar. ; 
Gandla Pedda Nayanna and others se Appellants 
i (Plaintiffs.) 
v, 4 
Sivanappa and others on ...' Respondents. 
l (Defendants.) 


Specific Relief Act, S. 42—Declaration that decree in favour of defendant 
against third party was not binding—Brutum fulmen—No ground for refusing. 

A suit for a declaration by a person that as he is the owner of the property, the 
decree obtained by the defendant against a third party on the footing that he is the 
owner would not bind him is not liable to be dismissed on the ground that on his 
own allegations, the decree in favour of the defendant was but a brutum fulmen 


and did not need to be set aside. ; 
Rajah Nilmony Singh v. Kally Churn Battacharya. (2), distinguished. 


Second appeal from the decree of the Court of the District 
Judge of Kurnool in A. S. No, 162 of 1912 preferred against the 








æ 


* S. A, No. 372 of 1918. - 9nd September 1914. 
1. (1914) M, W. N. 876. 2, (1874) L.R 21. A. 83, 
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decree of the Court of the District Munsif of Kurnool in O. S. 
No. 1041 of 1910. 

.M. O. Parthasarathi Aiyangar for the Appellants. 

N. A. Vaidyanatha Aiyar for C. V. Ananthakrishna Atyar 
for Respondents. 

The court delivered the following 

Judgment — The Lower Appellate Court has dismissed the 
-suit on the pleadings on the grounds that (1)-it is barred under 
Order I], Rule 2 of the Code of Civil Procedure (2) that it is 
not maintainable as framed. 


The material facts are as follows:—The plaintiffs claim 
the suit property and are in possession of it as reversioners of 
Nagisetti. The (lst and 2nd) defendants husband and wife, 
have also been claiming it as reversioners, but under a ‘different 
title derived from one Veeranna. In O. S. No. 651 of 1910 the 
“Ist defendant obtained a decree against the 2nd defendant for a 
declaration of his title as Veeranna’s reversioner, her mother 
having been the last person in possession of the property. In 
.O. S., No, 298 of 1911 the present plaintiffs obtained. a decree 
against the present defendants declaring-their right as rever- 
sioners of Nagisetti to certain properties -other than those 
now in suit. O. S, No, 651 was pending, when-O. S. No.-298 
was filed but was decided before it. 


The objection to the suit with reference to Order II, rule 2 
is based on the fact that the properties now sued for were in 
the defendant’s possession, when O. S. No. 298 was filed, but 
have, as the plaintiffs allege come into their own possession 
subsequently. The plaintiffs’ suit is for a declaration that the 

.decrce in O. S. No. 651 was collusive and has no effect so far 
as they and the suit properties in their hands are concerned; 
_and the contention is that they should have asked for their relief 
in O. S, No. 298 and therefore cannot ask for it now. The learned 
-Distr.ct Judge argued that because they were out of possession 
.of these as well as the other properties for which they did sue, 
their cause of action is available for both, and they should have 
sued for possession of the whole estate. But theyare not suing 
snow on any cause of action, directly connected with possession 
since they have succeeded in «nforcing their right -to it 
otherwise. Their present cause of action, the alleged cloud 
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von their title, created by the decree in O.-S. No. 651,,is a 
distinct grievance which moreover arose after O. S. No. 298, 
was filed, and therefore could not have been pleaded in it. In 
these circumstances there can be no objection to the plaintiffs 
claiming now what they could not have claimed before. This 


` objection is accordingly invalid. 


This conclusion affects - the learned District Judge's 
argument regarding the maintainability of the suit because he 
explained plaintiff's failure to ask for what he considered the 
appropriate relief, a general declaration of their title, .by 
reference to his finding that Order II, R. 2 debarred them from 
doing so. This application would however have in any case 
been useless, because their suit, as brought, must necessarily 
have involved their establishing (1) their title, since their right 
to sue must be conditional on their establishing it, and (2) other 
particular facts entitling them to have the decree declared of 
‘no effect. ; 


The more serious objection to the suit is stated by the 
learned District Judge, as being that the “decree in O.S. 
No. 651 cannot and’ does not purport to bind the plaintiff and 
that they cannot ask the court to grant a bootless declaration in 


. respect of a matter, which is self-evident.” Before dealing with ' 


the correctness of this conclusion, I observe that no authority 
has been shown for treating it, as the’ learned District Judge 
‘has done, as negativing the right to sue directly and not merely 
‘as ground for the exercise of the Court’s discretion to refuse 


the declaratory ' relief asked. for. It is in fact relevant only as 
the latter. | 


That the decree in O. S. No. 651 binds only the parties to ` 
it, the defendants, is of course self-evident., But it does not 
follow that the declaration asked for by the plaintiffs regarding 
ir will be without effect. For it will enable them, if they 
obtain it, to frustate the efforts, which the Ist defendant may 
be expected to make to obtain delivery of .the property in 
execution against the 2nd defendant and prevent their being 
lent, if the lst defendant is successful to regain possession by 
an application under O. XXI, R. 100, of the Code of Civil 
Procedure or perhaps eventually by a suit. Itis relevant that 
the lst defendant’s pleading in no way disclaims his right to 
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take such action. Vide Thakurain Jaipbal Kunwar v. Bhaiya 
Indar Bahadur Singh 1. For he alleged the validity of his decree 
and of his title under Veeranna, denying the validity of the 
plaintiffs title under Nagisetti. And apart from this indication 
of the defendants’ intentions the presumption must be against 
them, since they are in no better position than the holder 
of an instrument alleged to be void, of whom it has been 
said “If an instrument ought not to be used or enforced, 
it is against conscience for the party holding it to retain it, since he 
can only retain it for some sinister purpose.” (Vide Story’s Equity 
Jurisprudence, 13th Ed. 1. 10) and this is not to be restricted to 
transactions, to which the plaintiffis a party. For the learned 


author proceeds “if it isa negotiable instrument, it may be used 


for a fraudulent and improper purpose to the injury of a third 
party.” ` ; g 

Most of the decisions relating to debeis deal with claims 

to relief in that form in order to the protection of an existing title 
against repetition of direct denials of it, which have already taken 
` place, and turn on the plaintiff's possession of an interest, entitl- 
ing him to sue or on the possibility of his asking for consequential 
relief ; and they are not of assistance here, where it must be as- 
sumed that the plaintiffs bave title and possession and there can 
be no question of their duty to ask forthe latter. Here the 
sole question is whether the possible danger to be averted bya 
declaration asked for is so clear and immediate that the court 
should use its discretion to grant it. The cases do not suggest 
any test of general application,’ but have been decided on the 
particular circumstances of each; and itis natural that this should 
be so. It is then possible only to consider how the court’s discre- 
tion was exercised in those, the circumstances of which resemble 

most clearly those before us. 

In the case of the Rajah of Pachati 2 it was observed that 
plaintiff could not have a declaration for future use in consequence 
of a mere assertion, which might (for all that appeared) have 
been oral but that one might have been granted if he had been 
applying for the cancellation of a deed impugning his title: and in 

` Kathama Nachiar v.Dorasinga Thevar? the-court, whilst refusing 
a declaration, when the defendant had merely carried hostility by 


1, (1904) L. R. 811. A.67. ` 2. . (1879) L, R. 2 I. A. 88, ` 
3. (1355) L.R. 2 I, A. 169. 
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, Pedda granting power of attorney to an agent in order that he might 
Nayanna assist in frustating the plaintiffs claim to a Zemindari, said that 
Sivanappać: its decision would not preclude his impeaching any actual decision 
Olafiela..g, Of the succession to his prejudice. In Chinnasami Mudaliar v: 

Ambalavana Mudaliar 1 a declaration was granted regarding an 
adoption, though it had not been alleged by any party to it in any 
proceedings by or against the plaintiff. In Harendralal Rai Chow- 
dry v, Nawab Salimalla Bahadur 2, the court made a declaration 
regarding a revenue sale, though the plaintiff was not the default- 
er, and observed “It has been suggested that plaintiff might 
have waited, till his title was challenged. In our opinion he was 
not bound to wait, till he actually found himself in jeopardy... 
‘It is perfectly true that the cloud on his title must be cast, before 
he can ask for its removal, he must allege and prove hosti- 
lity on the part of the: -defendants, for no court will move on purely 
speculative grounds ” and held that the sale had been brought 
about to annul the encumbrances of the tenure-holders, of whom 
the plaintiff was one, and that he was therefore entitled to relief, 
‘None of these cases in which the court interfered or would have 
interfered, was stronger than the present. 

I refer next to two cases, in which the facts were very 
similar to those now in question, The defendants in each were 
the persons responsible for, a sale under a mortgage 
‘decree, ‘to which the plaintiff was not a party, of property, 
‘which he ‘claimed and of which he was in possession, It 
‘is ‘fot a valid ground of distinction that in those cases the 
“danger apprehended was a delivery after a sale whilst here 
it is. one under adecree. For in them also the delivery 
would be made without notice to the plaintiff. In one of these 
‘cases, Deo Kali Roer v. Kedar Nath 8, it was said that” none 
of the declarations claimed were expressed as declarations of the 
‘plaintiff's right’ to property and that, “though the proposition 
‘at which he aimed, might be in some measure involved in thos2 
„declarations, that was not what. ıs sanctioned by S. 42.” This 
„would, it might have been supposed, have been reason for dismiss- 
ing the suit for declaration alone. It was however treated only 

-as entailing that the plaintiff had implicitly asked for an 


1. (1906) I.R. 29 M. 48. . & (1910) 12 Q. È. F. 886. 
.3. (1912) I, L. R. 39 © 704. 
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injunction and must pay court fee for that relief. In these 
circumstances it is not clear what the court intended to lay 
down in the statement quoted, and [ therefore prefer to follow 
Shivram Chintamani v. Jivu 1, in which it was held thát, when 
the plaintiffs title was denied in proceedings, to which he was a 
stranger, he was entitled to sue and need not wait till he was 
dispossessed. f 


Lastly Viziasami Tevar v, Sasivarna Tevar ?, has been 
much relied on by the defendants for the position that a declara- 
tion should not be granted, when the transaction to be declared 
invalid would on plaintiff's own allegations be but a brutum 
fulmen against him. That decision turned mainly on the vexatious 
nature of the plaintiffs suit and the court’s inherent right to 
prevent abuse of its process by dismissing it. But, so far as it 
proceeded on the ground referred to, it is distinguishable from 
the case before us. There the court recognised that if the party 
alleging an adoption pretended that the conditions, which would 
validate it, existed, the person affected by it should be allowed to 
impeach it, but it held that the adoption attacked by the plain- 
tiff was so totally nugatory from his point of view thatit would 
be futile to make it the subject of judicial investigation. Here the 


decree between the defendants will be in no way nugatoty with ` 


reference to the plaintiff's right, notwithstanding that they were 


not parties to it. For,as already pointed out, the court will’ 
have no choice but to order a delivery under it and will. have no’ 
right to hear the plaintiff's objection before doing so. Inthe 
one class of cases it cannot be supposed that the court would act 


on the transaction at all; in the other it is clear that it would be 
able and likely todo soto the prejudice of a third party, the 
plaintiff, until it could hear him. I may point the distinction 


by reference to Grey v. Mathias 8, and Bromly v. Holland 4, 


the court observing.in the latter “It is not just to consider the 


instrument, merely having regard to the question whether 


thedemand éan be directly founded on it, for an instrument, 


which apparently though not really, (which must be shown 


by circumstances de hors) creates an incumbrance, may by 








3. (1905) I. L. R. 28 M 560. 1. (1888) I. L. R. 18 B 34. 
8. (1800) 5 Vesey. Junior. 286, 4, (1802) 7. Vesey. 8, 
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being produced defeat the ends of justice....... .. I do not ge 
the length that, if it is clear that no use can be made 
of- the instrument, that is ground enough for the equitable 
jurisdiction to take it out of the possession of the party 
who can’ make’ no use of it beneficial to himself; but, if'a 
use may be made of it, prejudicial to another, I should have an 
inclinatioi to transfer the possession of it.” 

The law standing thus, I hold that the lower Court er 
properly on proof of the plaintiff's allegations, use its discretion 
to grant the declaration they claim. The appeal must therefore 
be allowed and the lower Court’s decree set aside, the appeal 
being remanded for readmission and disposal on the merits in 
the light of the foregoing. 

Costs in this Court will be costs in the case. 

Seshagiri Iyer, J; :—The factsin this Second Appeal are fully 
stated in the Judgment of my learned colleague which I have 


had the advantage of reading. -I shall deal very briefly with 


the two questions of law which were argued before us. 
The first suit was based on the title of the plaintiffs to 
succeed as reversioners and it admittedly did not include the 
present property. If the plaintiffs sued upon the same title’ 
to recover possession of the plaint property there is no doubt 
that O. II, R. 2 would be a bar. But they got possession 


afterwards, and their present complaint is that the defendants 


are setting upa false title to it which has necessitated their 
seeking the aid of the Court. If the contention of the respon- 
dents were to prevail, it would involve this viz., that a plaintiff 
claiming to recover possession of the property must also pray 
that he should be protected against all possible violations of 
his right in future in respect of that property. It would be 
futile to file-a suit of that nature, and the Court would have 
rejected it at once. The lower appellate Court was therefore 


- wrong in holding that the suit was barred by O. II, R. 2. 


The more important question which the Judge has dealt 
with in less detail relates to the maintainability of the suit under 
S. 42 of the Specific Relief Act. I do not agree with his view 
of the averments in the plaint. He is apparently inclined to hold 
that if the plaintiffs sued for a declaration regarding their title, 
the suit ‘would lie; but he reads the plaint, as not asking for such 
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a declaration. Reading prayers (1) and (2) of.the plaint I have 
no doubt that the plaintiffs ask for declarations that the property 
in suit belongs to them as the reversioners of Nagisetty, that the 
defendants have no manner of title thersto, and that the decree 
collusively obtained behind their backs by the lst defendant 
against defendants 2 and 3 is not binding on them. The real 
“point for decision is whether a suit of this nature is competent, 
1 shall refer very brietly fo the history of the legislation which 
resulted in the enactment of S. 42 of the Specific Relief Act as 
that will show what classes of cases the legislature intended to 
bring within its operation. As was pointed out by Wilson J. 
in Bhujendra Bhuson Chatterjee v. Trigunanath Mookerjee 1 , 
under the English law a suit for a bare declaration did not lie. 
unless the party suing could show that he was entitled to some 
further relief as a result of the declaration. This rule of English 
Law was in force as a rule of equity and good conscience in this 
country, until the enactment of. S. 15 of Act VII of 1859; that 
section ran thus:—‘‘No suit shall be open to objection on 
the ground that a merely declaratory decree or order is sought 
thereby, and it shall be lawful for the Civil Courts to make 
binding declarations of right without granting consequential 
relief.” Even after this section the earlier decisions were to the 


effect, following the principle of English Law already referred to, . 


that, unless there was a right to some consequential relief which 
if asked for, might have been given by the same Court, or unless 
it was required as a preliminary to obtaining reliefs in some 
other Court, the Courts should refuse to grant a bare declaration 
See Kathama Nachiar v. Dorasinga Tevar® Sheo Singh Rai v. 
Mussumut Dahko® Sree Narain Mitter v. Sreemuthy Kishen 
Soondery Dossee+, The Specific Relief’ Act was afterwards 
passed which undoubtedly widened the scope of the remedy, 
Under S. 42 of that Act the plaintiff has only to show that he 
has some legal character or some right to property, and that his 
opponent is either denying or interested in denying such legal 
character or title. The object of the section is really to perpe- 
tuate and strengthen testimony regarding the title of the plaintiff 
so that adverse attacks upon it may not weaken it. The policy 
of the legislature is not only to secure to a wronged party 








1. (1888) I. L. R. 8 C. 761. 2. (1875) L R.2 7. A. 169. 
8. (1878) I. L. R. 1. All, 668. 4. (1873) 11 Beng. L. R- 171, 
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possession: of the property taken away from him, but also to 'see 
that he’ is allowed to enjoy that property peacefully. In other 
words, if a cloud is cast upon his title or legal character he is 


` entitled to seek the aid of the Court to dispel the cloud. 


What we have to consider in this case is whether the decree ` 
obtained by the 1st defendant against the 2nd defendant denies 
the plaintiff's title to this property. It has’ been said that it is. 
not the function of the Court to enunciate abstract truisms of 
law.;. following that reasoning it may be argued that as the 
fraudulent decree can in no way affect plaintiff's rights, the Court 


should not lend itself to the task of declaring what is obviously 


indisputable. But although the decree may not affect plaintiff's 
rights in presenti it is evidence which if allowed to stand may 
result at some future in disturbing the plaintiff's title. I think 
that is a sufficient grievance which the Courts should remedy 
under S. 42 of the Specific Relief Act. 

‘Coming to decided cases, in Nurdin v. Allavuddin 1 a patta . 
was antedated and affixed to the plaintiff's house. The learned 
Judge held that this was not an infringement of the plaintiff's 


. ‘title and that he has no cause of action to sue; this case 


sounds as,if it were an echo of the rulings under S. 15 of 
Act VIII of. 1859. The decision in Vijayasami Thevar v. 
Sasivarna Thevar® cannot be explained away on the same ground. 


‘It lays down that it is not every fabrication of evidence that 


would enable a plaintiff to come before a Court of law to claim 
a declaration. But the learned Judges “who decided this case were 
parties to the decision reported in Nurdin v. Allavuddin 1. In the 
latter case, an adoption was set up which had not the immediate 
effect of i injuring the plaintiff's title. The adoptee was creating 
evidence which might at some future time throw doubt upon the 


` plaintiff's title, ,The learned Judges held that that was a proper 
‘case for granting a declaration under the Specific Relief Act. 


Thus, so far as Madras is concerned, the latest authority is in 
favour of the position that wherever evidence is being created which 
might ultimately result in disturbing the title of the plaintiff he 
will have a cause of action to sue under S. 42.. The decision of the 


Judicial Committee in Prithi Pal Kunwar v. Guman Kunwar % 





1. (1888) I. L. R. 12 M. 184. 2." (1905) I. L. R. 28 M. 560, 
8. (1890) I. L. R. 170. 933, 
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looks on the face of it as if it is opposed to the view taken 
‘in Chinnasamt Mudaliar v. Ambalavana Mudaliar 1. In 
that case a taluqdar died leaving a son and a widow, 
and this son afterwards died leaving a widow who succeeded to 
the estate. It was held by the Privy Council that the suit of the 
widow in possession for a declaration that an adoption made by 
her mother-in-law was invalid should be dismissed. Sir Barnes 
Peacock in delivering the judgment of the committee referred 
with approval to the statement of law contained in Sree Narajn 
Mitter v, Sreemathy Soondary Dossee? and stated that “All that 
is suggested by the learned Counsel on the part of the appellant 
in support of a declaratory decree is this; that at some time or 
another after the death of the present plaintiff the person who 
according to the plaintiffs contention is not an adopted son may 
by Some means, either by act of the Government or otherwise 
obtain possession as an adopted son.” This was held not to be a 
sufficient’ ground for granting the declaration prayed for. 
Reading the judgment carefully I am of opinion that what the 
Judicial Committee intended to lay down was that it was a matter 
of discretion in such cases whether a declaration should be 
granted or not. The decision cannot be regarded as laying down 
that a suit to avert a possible apprehended danger will not lie. 

I therefore agree in the conclusion of my learned colleague 
that the suit is maintainable. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Sir John Edward Power Wallis Kt. Officiating Chief 
Justice, Mr. Justice Ayling and Mr. Justice Seshaghiri Aiyar. 
Muthammal] i wee Appellant * 
v. i . (Plaintiff. 
The Secretary of State for India in 
Council through the Collector of 
Tinnevelly PN Respondent 
: (Defendant). 
Boundaries Act (Act XXVIII of 1860), 8. 25—Survey and Boundary Marks 
Act (Act IV of 1897)—Order under—Finality of—Not only to order but also to 
grounds of—Res judicata—C, P. C. S. 11—Principles of-—Universal application— 
Issues need not be formaily raised—-Substantially in issue. 
In a suit by the plaintiff to recover certain lands which she alleged formed part 
of the mitta purchased by her and had been wrongfully taken possession of by the 
* LP. A. No. 41 of 1918. 9lh October 1914. 
1. (1905) I. L. R. 29 M. 48. 2. (1878) 11 Beng. L. R. 171. 
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Government and in the alternative for the return of the peisheush paid by her pro- 
portionate to the portion in the possession of the Government it appeared that in 
1880 the boundaries of the mitta had been delineated under the Boundaries Act 


XXVIII of 1860 ‘‘ when the. Boundary Settlement Officer found that the lands in 
question had never formed part of the mitta and had excluded them accordingly 
from the limits of the mitta and the said order of the settlement officer had become 
final, no suit having been brought to set it aside within 1 year as required by S. 25- 
Held, that both the decision of the Settlement Officer that the lands did not 
form part of the mitta purchased by the plaintiff and the ground of the decision 
via., that it never formed part of the mitta were res judicata and barred the suit. 
Per Seshagiri Aiyar, J. The general principles enunciated by S. 11 C. P. Ç. 
are of universal application. The plea of res judicata ov estoppel is available not only 
as regards the final conclusion of the Court or officer but also regarding all findings 
necessary for arriving at that conclusion whether they-are given on formal issues 
raised in the case or are referable to the points which must have been the basis of 
the final determination Kama Raju v. The Secretary of State for India (1), 
followed. 


Appeal under S. 15 of the Letters Patent against the judg- 
ment of the Hon'ble the Chief Justice, dated the 10th day of 
February 1913 in A. S. No. 199 of 1910 preferred against the 
decree of the Court of the Subordinate Judge of Tinnevelly in 
O. S. No. 57 ‘of 1908. 

[See 24 M. L. j. 405 for the Judgment of the Division 
Bench]. 

Mr. L. A. Govindaraghava Aiyar for the Appellant. 

The only question arising is whether plaintiff is entitled in 
the circumstances of the case to a refund from the Government 
of a proportionate amount of the peishcush already paid by him 
forthe whole Mitta.(In answer to a question from the Chief Justice 
the appellants’ Vakil gave up the prayer for declaration of the 
amount of peishcush due in the future). I admit my liability to 
pay the peishcush for the Mitta as a whole, if the Government ` 
chooses to collect the amount from me. The Government 


according to my contention being a co-owner with me in the Mitta, - ` 
is liable to contribute in proportion to its interest in the Mitta. 


If there were a stranger in the place of the Government, he will 
be liable to contribute in proportion to his interest in the Mitta, 
towards the peishcush which has been taken from me for ‘the 
whole Mitta. See Rajaof Vizianagaram v. Rajah, Setrucherla, 2 
The fact of the Government being a co-wner does not make any 
difference in principle. (Ayling, J. In this case you ask in 





1. (1887) I. L, K. 11 M. 309 F.B. 2, (1903) I.L.R. 26 M. 686, 
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effect for'an apportionment ofthe peishcush) No; Wallis C.J. You 
ask for a refund of the peishcush proportionate to the share of 
the Government in the Mitta). Yes, I want a refund not an 
apportionment of the assessment between myself and the Govern- 
ment., [Ayling J. According to your contention Government pays 
itself in respect of the extent of the Mitta in its possession? Is 
that not a legal fiction]. The lands are liable, not myself or the 
Government as such, whoever is owner of the Mitta should 
contribute. 4 


[Seshagiri Avyar, J—If Government assigns its share of the 
Mitta to a stranger he will be liable to contribute]. Yes. 
[Ayling J. S. 58 of the Revenue Recovery Act takes away 
our jurisdiction over questions relating to the rate of land 
revenue or to the amount of assessment on portions of 
a divided estate. You are severing the capacities of Govern- 
ment and asking as to hold that we can apportion the 
assessment as between you and the Government as owner 


of the land.) Ido not ask for apportionment of peishcush or. 
reduction of the amount. I admit my liability to. pay the 


“ whole amount in the first instance, if the Government as tax, 
gatherer chooses to take the whole from me. I submit that I 
have paid what both myself and the Government as owner of a 
part of the mitta are liable to pay. I claim equitable contribution 


against the Government as owner of the land, just as I can claim 


against ‘any stranger in possession of.a part of the mitta.’ If 


Government can take advantage of the law of the land and claim - 


by prescription against me, it is subject to any aa that I 
may have against the Government. 


S. Swaminathan for Government Pleader for Respondent. 

The suit is framed against the Government as Government 
and not as a landholder. The claim for refund indirectly 
amounts to an apportionment. 26 M. 686 is distinguishable. In 
that case there was no question as to the amount of the assess- 
ment fixed by the Government. In 26 M. 686 the revenue 
authorities had already ascertained and fixed the amount due 
from all the shares. 


(Wallis, C. J.— That is not the ground on which the’ decision 
is put). The object of S. 58 is to allow the Government a 
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freehand in fixing the revenue and the appellant requires a Civil 
Court to fix the revenue or to apportion it. 

[Wallis, C. J:—No; the Government can enhance the 
assessment and apportion that in any way it pleases, next year|. 
If your. Lordships direct a refund of the amount for fasli 1317— 
then the rate for 1317 is varied. ; l ; 

[Seshagiri Aiyar -J.—No; instead of the plaintiff paying the 


“ whole amount, the Government as co-owner of the Mitta-will 


have contributed in proportion to its share in Mitta. , That will 
be the only effect of a decision directing a refund. The whole 
question is whether we can direct an equitable contribution to be 
made by the Secretary of State as owner of lands.] 

The Court delivered the following 


Judgments :—The Officiating Chief Justice. In this case the 
plaintiff sued to recover certain lands which she alleged to form 
part of her Mitta and to have been wrongfully taken possession 
of by Government, and in the alternative for a reduction of the 
peishcush paid by her for Fasil 1317 proportionate to the extent 
of the lands which had been taken from her. The boundaries of 
the mitta and the adjoining Government.Jands were delineated 
under the Boundaries Act XXVIII of 1860 in the year 1880, 
when the Boundary Settlement Officer found that the lands in 
question had never formed part of the area of the Mitta and 
accordingly excluded them. The proprietor of the Mitta did not 


_ contest this decision by filing a suit under S. 25 of the Act as he 


might have done. In this circumstance the decision of the 
Boundary Settlement Officer that the lands in question did not 
form part of the Zemindary is res judicata according -to the 
decision of the Full Bench in Kama Raju v. The Secretary of 
State for India? and 1 think that the ground of the decision, visi, 
that they never had formed part of the Mitta is alsores judicata 
as having formed the ground ‘of decision. The Subordinate 
Judge was therefore right in dismissing the plaintiff’s suit on this 
ground, Inthe view I take of the case, the question whether 
the Court is precluded by the terms of S, 58 of the Madras Reve- 
nue Recovery Act II of 1864 from entertaining the plaintiffs 
claim for a return of proportionate peishcush for the fasli in 
question, as to which there was a difference of opinion between 


1, (1887) I. L. R. 11 M. 809. 
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the learned Judges who heard the appeal does not arise. The 
appeal fails and is dismissed with costs. 


Ayling J :—I agree. 


Seshaghiri Aiyar, J:—I entirely agree with my Lord. I 
only wish to say a few. words with reference to the argument of 
Mr. Govindaraghava Aiyar that the decision of the survey 
officer in 1880 under S, 24 of Act IV of 1897 is conclusive only 
as regards the actual decision ‘arrived at in the case namely, that 
the lands claimed belonged to the Government and not to the 
Mittadar. I am unable to uphold this contention. Exhibit 
JII, the petition to Mr. Baber, sets out the ground on which the 
claim was made. Itsays that prior to the sale of the 
mitta to the claimant’s transferor, the mitta included the 
lands in dispute, and that at the sale in 1868, they 
passed to the purchaser, These were the questions which 
the Survey. Officer had to decide. He did decide them 
although he did not raise the points in the form of specific issues. 
S. 24 of the Boundaries Act says that such a decision is final 
subject to its being contested in a Civil Court within a specified 
time. It is: conceded. in this case that no suit was filed within 
the time limited. The decision is therefore binding upon the 
parties whether it is res judicata in the technical sense in which 
the term is used in the Civil Procedure Code or not ; the general 
principles enunciated in S.11 of that Code are of universal 
application, The question under that section will be whether 
a matter was substantially in issue and not whether it has been 
formally in issue. It was pointed out by the Judicial Committee 
of the Privy Council in Krishna Behari Roy v. Brojeswart 
Chowdranee 1, “It has probably never been better laid down 
than in a case which was referred to in Gregory v. Molesworth 2, 


in which Lord Hardwicke held that where a question was - 


“necessarily decided in effect, though not in express terms, between 
parties to the suit, they could not raise the same question as 
between themselves in any other suit in any other form; and 
that decision has been followed by a long course of decisions, the 
greater part of which will be found noticed in the very able notes 


of Mr. Smith to the case of the Duchess of Kingston.” In 


1, (1875) D.R. 2.1.4. 283 at p, 286, 
2, (1747) 8 Atkyns 626; s. 0. 26 E. R. 1160, 
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Narayanan Chetti v. Kannammai Achi 1, the learned Judges say 
that an appellate judgment operates by way of estoppel as regards 


“all findings which are necessary to make the decree effective. 


Gokul v. Shrimal ?, lays down the same proposition. Apart 
from the plea of res judicata, as a'question of estoppel the same 
considerations must apply. In Bigelow on Estoppel, after a full 


“examination of all the English and American authorities, it is 


stated “a former judgment or verdict on the other hand, is 
conclusive between the parties to contested causes (as has already 
been intimated) of all necessary inferences arising from it as 
well as of the matters actually in issue.” . See also pages 97 and” 
157, Sir George Mellish expresses the proposition thus in Alison’s 
case, In re Bank Hindustan, China and Japan 8, “It is clear, 
I apprehend, that a judgment of the Court of Common Law is 
not only conclusive with reference to the actual matter decided, 
but that is also conclusive with reference to the grounds of the 
decision, provided that from the judgment itself the, actual 
grounds of the decision can be clearly discovered. It seems clear 


from the authorities that the plea of res judicata or estoppel is 


available not only as regards the final conclusion of the Court or 


officer, but also regarding all findings necessary for arriving at 
‘that conclusion whether they are given on formal issties raised in 


the case or are referrable to the points which must have been the 


“basis of‘ the ‘final determination.‘ In ‘the present” case, the 


principal subject of controversy was whether the Court sale of the 
mitta ‘in¢luded the lands which the Government claimed to 
exclude. It was on the ground’ that it did not form a portion 
of the mitta that the survey officer decided that the property did 
not belong to the claimant but to the Government. That 
pronouncement estops the appellant from claiming’.that the 


' lands in dispute passed to him by the auction sale. As the 
‘peishcush was imposed only after the sale to him, it follows that 

_.the assessment ‘on these lands was not taken into ‘account in 
‘fixing the amount payable by the appellant. - 





Ñ (i908) I. L.R 28 i i. 288. .2. (1904) 6: Bom. L-R. 288. 
; - (1878).9 Ch.A. 1 at 25. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Sir John Wallis Kt. Officiating Chief Justice Mr. 
Justice Ayling and Mr. Justice Seshagiri Iyer. 


S. Veeraraghava Aiyar ...  Appellant* (Counter- 
petitioner, Defendant 
Judgment-Debtor.) 
v. 
J. D. Muga Seit ... Respondent (Petitioner, 
Plaintif, Decree- 
holder). 


‘ 


Ciwil Procedure Code, (Act V of 1908), Ss. 18 and 44—Jurisdiction—Forcign 
judgment—Decree of Cochin Oourt—Transfer for execution—Competency of exe- 
cuting Court to question jurisdiction—O. 21, R. 7—Hffect of alteration in the 
language—''May eaecute’'—Discretion—Eguivalent to ‘‘shall’’—Submission to 
jurisdiction—Mere denial of —Voluntary, notwithstanding. 


Where a decree of a court in the Cochin state was transferred for execution to 
a Court in South Malabar. 


Held, that it was competent to the latter court to refuse te execute the decree’ 


on tho ground that it was passed without jurisdiction. — 


J udgments of courts in Native States are foreign judgments within the meaning 
of S. 18 and are enforceable whether by suit or by execution only subject to the 
limitations contained in that; section. | 

The words “as if they had been passed in British India” in S. 44 relate only to 
the mode of execution and have not the effect of giving foreign judgments coming 
within that section all the incidents of the judgment of a British Court.. 


Per Seshagiri Aiyar J : (Agresing with Sundara Aiyar, J.) Semble : Holders 


of decrees of courts in Native States coming within Government notification under 
S. 44,-have both the remedy by suit and by execution open to them. 


Tees Quaere: If even in the case of decrees of British Indian Courts transferred for 


execution, jurisdiction of the Court passing the decree may not be questioned by the 
executing court. The alteration in the language of Sec. 225 (Or. 21, R. 7) has 
not made any difference in the matter. (Sadasiva Aiyar, J, Contra). 

Obiter.. The use of the word “may” in S, 44 by itself may not have given the 
court power to refuse execution on the ground of want of jurisdiction. 


Per Sadasiva Aiyar J : The word “may” in 8. 44 Civil Procedure Code; is equi- , 


, valent to ‘‘shall’’ and the court has no discrétion to refuse execution on the ground 
“of want of Jurisdiction in the court which passed the decree. 


Per Sundara Aiyar J : In executing decrees of foreign Courts, the court has a 


discretion to allow or not to allow execution. 


Where the following facts appeared viz., that the plaintiff in May 1908’ 
obtained an interim injunction from the Cochin Court restraining the defendant (a 
non-resident British subject) from disposing of certain property belonging to him 








* L, P. A. No. 71 of 1918, KK _ Sth October 1914. 
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Jin the Cochin State and that inthe following July, the latter filed a counter-petition 


for the removal of the injunction and the same day also filed a written statement 


‘denying jurisdiction but raising also a defence on the merits. 


Held that the lower appellate Court committed no error in law in coming to 
the conclusion that under the circumstances there was no voluntary submission by 
the defendant to the jurisdiction of the Cochin Court. 


Obiter: ‘The decision in Parry and Co. v. Appasani (1), that it -is enough 
merely to object to the jurisdiction to make the submission ager is probably 
no longer law. 


Appeal under S. 15 of the Letters Patent against the decision 
of this Court in A. A. A. O. No. 53 of 1913, preferred against the 
order of the Subordinate Judge of South Malabar in A. S. No. 874 
of 1914 presented against the order of the Court of the District 
Munsif of Palghat in El P, No. 967 of 1910. in O. S. No. 82 of 
1083 on the file of the District Munsif of Trichur. ` | 


The pesi originally came on for hearing on Monday and 
Tuesday, the 16th and 17th days of September 1912, the 
Court [Sundara Aiyar and Sadasiva Aiyar JJ.) made the ' 
following , 

Order :—Before disposing of this appeal we think it neces- 
sary to ask the Subordinate Judge to submit a finding whether 


‘the defendant in O. S. No; 82 of 1083 on the file of the District 


Court of Trichur submitted to the ‘jurisdiction of that Court so 


-as to make the judgment in that suit binding onhim in 


proceedings tdken to enforce it in a Courtin British India. 


. Both parties will be at liberty to adduce fresh evidence. The 


finding will be submitted within two months from the date of 
the receipt of this order and 7 days will be allowed for filing, 
objections. á 

[In compliance with the above order, the Subordinate Judge 
of Palghat submitted the finding that the defendant had not sub- 
mitted to the jurisdiction of the Trichur Court. ] l 


The appeal then came on for final hearing on Friday the om 


“day of April 1913. 


- S. Swaminadhan for Appellants. 
C. V. Ananthakrishna Iyer for Respondents. 


The Court delivered | the following 





* A7 A A. O. No: 58 of 1918. | 25th April 1918, 
1. (1880) I.L.R. 2 M: 407. 
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Judgments :—Sundara Aiyar, J.—The important question 
of law argued in this second appeal is whether the holder of a 
decree for money passed bya Court in the native state of 
Cochin against a British subject not resident within that state is 
entitled to obtain execution of it ina British Court under 
Section 44 of the Civil Procedure Code irrespective of the 
question whether the Cochin Court had jurisdiction to make the 
decree according to the principles laid down by the Privy Council 
in Gurdyal Singh v. Raja of Faridkot1. The decree in this 
case was passed by the District Court of Trichur in the Cochin 
State and was sent for execution to the District Munsif’s Court 
of Palghat. It awarded damages to the plaintiff against the 
defendant for a breach of contract. The defendant who is 
anative of Palghat in the District of Malabar objected to 
the jurisdiction of the Trichur Court, but the objection was 
overruled. The District Munsif of Palghat refused to grant 
execution on the ground that the Trichur Court *had no 
jurisdiction to pass the decree according to Gurdyal Singh v. 
Raja of Faridkot! and Shaik Athar Shib v. Davud Sahib 2. On 
appeal the Subordinate Judge held that the Trichur Court had 
jurisdiction to try the suit as the contract was entered into at 
Trichur and was to be performed there, the: principle laid down 
in Gurdyal Singh v. Raja of Faridkot! being in his opinion appli- 
cable only when a suit is instituted on the decree of a native 
state and not when an application is made for execution by virtue 
of S. 44 of the Civil Procedure Code. 


When the appeal to this Court first came on for hearing, it 
was contended that the defendant had submitted to the jurisdic- 
tion of the Trichur Court by appearing and objecting to the 
attachment before judgment of certain property. A finding was 
accordingly called for on the question whether there was sub- 
mission by the defendant to the jurisdiction of the Trichur Court. 
The Subordinate Judge has submitted a finding in the negative. 


There is no valid objection to this finding and the learned 
vakil for the respondent has properly abstained from attempting to 
impeach it. It is quite clear that, if a suit were instituted in a Bri- 
tish Court on the judgment of the Trichur Court, it would not be 


1. (1894) I. L. R. 22 C. 222. 2. (1909) I. L. R, 32 M 469. 
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maintainable inasmuch as, according to the law laid down by the 
Privy Council, the judgment of the Cochin Court was void for 
want of jurisdiction so far as its enforceability in a British Court 
is concerned. The respondent maintains that as S. 44 of 
the Civil Procedure Code lays down that “the-Governor-General 
in Council may, by notification in the Gazette of India, declare 
that the decrees of any Civil or Revenue Courts situate in the 


. territories of any, Native Prince or State in alliance with 


His Majesty and not established or continued by the authority 
of the Governor-General in Council, or any class of such decrees, 
may be executed in British India as if they had been passed -by 
the Courts of British India;” and as a notification has been 
issued under that section declaring that the decrees of the 
Cochin Courts may be executed in British India, the decree | 
cannot be impeached on the ground that the Court which had 

passed it had no jurisdiction to try the. suit, this being the rule 
applicable to decrees passed by Courts in British India itself. 
Stress is laid on the words “as if they, had been passed by the 
Courts of British India”. Attention is also drawn to Order XXI, 
R. 7, which enacts that, when a decree is sent by one Court in 
British India to another for execution the latter Court shall cause 
the copy of the decree and the certificate of the transmitting Court 


‘to be.filed without any further proof of the decree or order for 


execution, or of the copies thereof, omitting the provisoto S. 225 
of Act XIV of 1882 that further proof should not be required 
of the jurisdiction of the Court which passed the decree. I 
abstain from expressing any opinion on the effect of the omission - 
of the words referred to, as Order XXI, Rule 7 is obviously 
applicable only where a decree is transferred by one British 
Court to another for execution and does not apply to foreign 
decrees transmitted to a British Court for execution. There is 


; nothing in section 44 to make it applicable to the latter class of 


decrees, though the ordinary rules of evidence | may allow the 


‘decree or order for execution or copies thereof to be proved in 


much the same manner as similar documents relating to Courts 
in British India. Section 47 of the Civil Procedure Code has 


„also been referred to in support of the argument that the 
jurisdiction of a native Court passing a decree sought to be 


executed in British India cannot be impeached in execution 


i 
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proceedings in the British Court in the same ‘manner as the 
jurisdiction of a British Court which passed the decree cannot 
be impeached in execution proceedings. I am not prepared to 
assume that in no, case can the validity of a decree be impeached 
in execution proceedings when it is passed by a British Court. 
Can a decree which directs an act expressly forbidden by the 
legislature on grounds of public policy without any question 
being raised whether such a direction could be made or not 
be said to be unimpeachable in execution? It is, however, 
unnecessary in my opinion to -decide in this case whe- 
ther the rule contended for is one of universal application as 
I think that S. 47 is not. in terms applicable to a decree of 
a foreign Court. I agree with the opinion of Farran J. in Haji 
Musa Haji Ahmed v. Purmanand Nurseyi that S. 44 had 
not the effect of converting a foreign decree into a decree of a 
British Court but merely sanctions a new procedure for the 
enforcement of suche a decree. The decree still remains a 
foreign decree. S. 47 is not a provision relating merely 


to the procedure to be observed in the execution of a decree. It: 


lays down a rule of jurisdiction and forbids any question relating 
to the execution, discharge or satisfaction of a decree being 
determined otherwise than in execution proceedings. Except for 
this section, there would be nothing to prevent the enforcement 
of a decree by instituting a suit on it. The section also 
empowers and requires the executing Court to decide every 
question relating to the execution ofa decree and is in this 
aspect also one relating to the jurisdiction of the executing 
Court. On the other hand, S.44 of the Evidence Act, as 
‘pointed out by Farran J., lays down the general principle that 
a party to a suit or other proceeding may impeach the validity 
of a judgment or decree on the ground that it. was obtained by 
fraud, no exception being made of cases in which the judgment 
or decree is relied on for the purpose of execution. There can 
be no doubt, I think, that on general principles there are some 
cases where a judgment or decree even of a British Court may 
be impeached on the ground of absence of jurisdiction in the 
Court which passed it. There seems to be no reason why, on 
general principles, where a foreign decree is sought to be executed 








1. (1890) I. D. R. 15 B. 216, 
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in a British Court, any proper exception should not be taken to 
it. S. 47 is in my opinion not applicable to such a case, 
and there is nothing else to prevent an objection to jurisdiction 
from.being raised. Iam of opinion that the language of S. 
44 Civil Procedure Code does not compel’ a British Court to 
grant execution of a decree of a Native Court. The language of 
the section is permissive in form; it does not empower the 
Governor-General-in-Council to direct that such a decree shall 
in all cases be executed by British Courts. 


It is contended that it is obligatory on the Courts to exercise  - 


the power when a notification has been made by the Governor- 
General in Council and that the word “ may ” should be read as 
meaning “ shall.” This question was also considered by Farran 
J. in Haji Musa’ Haji Ahmed v. Parmanand Nursey 1, and 
l agree in the conclusion arrived at by the learned Judge. ’ 
As pointed out in Julius v: Lord Bishop of Oxford 2, the 
word “may ” in reality always imports only permission dnd con- 
fers only a discretionary power on the Court to exercise the 
jurisdiction conferred on it. According to Lord Cairns it does 
not of itself do more, but the discretion conferred oh a Court is 
not an arbitrary one. The intention of the legislature must be , 
taken to be that the power should be exercised if certain facts 
exist or certain conditions are satisfied. These facts and condi- 
tions are not always expressed in the statute itself. Where they ` 
are not expressed, they have to be ascertained by the Court 
invested with the power. Lord Cairns observes :—“But there 
may be something in the nature of the thing empowered to be 
done, something in the object for which it is to be done, something 
in the conditions under which it is to be done, something in the 
title of the person or persons for whose benefit the power is to be 
exercised, which may couple the power with a duty, and make it 
the duty of the person in whom the power is reposed, to exercise 
that power when called upon to do so.” If the Court fails to. 
exercise the power when the conditions for its exercise exist. a 
superior Court may set aside its order, if it comes to the 


‘conclusion that the facts or conditions making the exercise 


of the discretion proper in reality exist in the case. Some- 
times the ascertainment of the facts or conditions is left to 
1. (1890) T. L. R. 15 B. 216. | 2 (1880) D. R. 5 A. O. 214, 
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the Court on which the power is conferred, appropriate 
language being used for the: purpose. Even then it would 
be obligatory upon the Court to form. its judgment. on the 
question whether the facts or conditions exist and not arbitrarily 
to refuse to exercise its discretion ; and if it fails to do so, it may 
be corrected by a superior tribunal. Ifthe conditions for the 
exercise of ‘the power are laid down in the statute itself, then 
the Court has to do nothing more than to ascertain whether they 
have been fulfilled, and, if it comes to the conclusion that they 
have been, it is bound to exercise the power. Lord Penzance 
observes : ‘‘ It is surely not enough’ that the thing empowered to 
be done should be for the public benefit, in order to make it 
imperative to exercise that power on all occasions falling within 
-. the statute- It may be assumed that all powers conferred by 
statute on individuals in general public Acts are for the public 
benefit, or they would not have been conferred.” The learned 
Judge was of, opinion that there was no authority for the pro- 
position that such words as‘it shall be lawful’ in a certain 
class of -statutes import prima ‘facie not permission but obli- 
gation, and that the effect of the cases in which the exercise 
of the power conferred was held to be obligatory was that, 
though “ the statute in terms had only conferred a power, 
the circumstances were such as to create a duty” .and to show 
the exercise of any discretion by the person. empowered could 
not have been intended in the particular circumstances of 
the case. Lord Selborne expressed the same view and, observed 
that “the question whethera Judge, or a public officer, is 
‘bound to exercise a power conferred on him upon any parti- 
‘cular occasion or in any particular manner, must be solved apart 
from the use of the word‘ shall,’ or words, ‘it shali be lawful ’ 


‘and, in general it is to be solved’ from the context from the . 


‘particular provisions or from the gerieral scope, of the enactment 
conferring the power.” Lord Blackburn ‘stated that” the 
‘enabling words gave a power which prima facie might be 
exercised or not, “but if the object for which the power is 
‘conferred is for the purpose of enforcing a right; there may be a 
‘duty cast on the donee of thé power to exercise it for the benefit 
of those who have that right, when required on their: behalf, 
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Where there is such a duty, it is not inaccurate to say that the 
words conferring the power are equivalent to saying that the 
donee must exercise it.” But he could not agree with the view 
that, whenever the statute is for the public good, and of general 
interest and concern, powers conferred by enabling words are, 
prima faice, to be considered powers which must be exercised. 
In Re Baker Nicholas v, Baker 1, and In re Johannesberg 
Land and Gold Trust Company 2, the same view was 
taken. No doubt, when a power is conferred on a Court for the 
‘benefit of those who wish to enforce their rights against others, it 
cannot refuse to exercise it without good grounds; adequate 
reasons must be found for holding that it is not bound to 
exercise it. The, reason is sometimes ‘to be found in the 
pre-existing state of the law. See The Queen v., Bishop of. 
Oxford, 8. In Re Newport Bridge 4, where the question was 
whether the Court of Quarter Sessions was bound to direct 
the widening of a bridge, it was held that, having regard to the 
nature of the Court entrusted with the power ‘and subject-matter 
which involved other considerations besides the, width of the 
bridge such as the cost of the proposed work and its possible 
disproportion to any public benefit likely to be derived from it, it 
was discretionary to make the order or not. 


Now, S. 44 does not itself lay down ‘any rule for the 
guidance of the Court to decide in what cases the decree of a 
Native Court should-be allowed to be executed in a British 
Court. In arriving at a conclusion on the question whether the 
right to obtain execution of such decree is an absolute one and 
whether no discretion was intended to be exercised by a British 
Court called upon to allow execution, it is proper and necessary. 
to consider the nature of the right obtained by a litigant by virtue 
of a judgment of a foreign Court. Such a right, so far as its enforce- 
ability in a British Court is concerned, isnot an absolute one, 
It cannot be doubted that, if a suit were instituted on the judg- 
ment, it could be impeached on various grounds set out in S, 
13 of the Civil Procedure Code. ‘According to Act XIV of 1882, 
even the conclusion inthe Judgment of an Asiatic or African 
Court on the merits could be attacked. But the provision has 


aE AER AEE ae a RSS Se - 
1, (1890) 44 Ch. D. 262. 2. (1892) 1 Ch. 588. 
3. (1879) 4 Q. B. D. 525. i 4. (1861) 2 E. and E. 877. 
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been abrogated in the present code. I have no doubt that a 
suit is still maintainable on the judgment of a Native Court. 
See Sama v. Annamalai 1 Gurdyal Singh v. Raja of Faridkot 2, 
The Collector of Moradabad v. Harbans Singh 3, and Haji Musa 
Haji Ahmed v. Parmanand Nursey 4. The Bombay High Court 
no doubt held in Bhavani Shankar Shevakran v. Pursadri 
Kalidas 5 and Himmatial v. Shivajiri Rav 6, that no suit could 
` be maintained on the judgment of a native state in India even 
where no provision was made for its enforceability by execution. 
In Mayaram v. Ravji 7 however, that Court has held that this 
view could no longer be maintained, whatever room for doubt 
might have existed before the enactment of S. 14 of Act VII of 
1888. The jurisdiction to entertain a suit on a judgment of a native 
state is in my opinion in no way affected by allowing the judg- 
ment to be enforced by execution in British Courts. Such 
jurisdiction cannot be affected by an enactment of a permissive 
character such as that laid down in S. 44. The period of 
limitation provided for a suit on a foreign judgment is 6 years 
according to Article 117 of ‘schedule I to the Limitation Act, 
while the limitation applicable for taking out execution would 
be different. I have already stated that S. 47 of the Code 
cannot have the effect of barring such a suit. I can see no rea- 
son for considering that the legislature intended to confer a 
greater virtue on a foreign judgment when it is sought to be 
enforced by execution than when a suit is instituted to enforce 
it. Whatever objections maybe raised to it in the one case 
should be equally available in the other. It would not be 
reasonable to hold that it was intended to empower the Governor- 
General in Council by an executive act to givea larger obligatory 
force to a foreign judgment than it would ordinarily possess. If 
such were the intention, provision would have been made to 
enable that authority to do so, whether the judgment is sought 
to be enforced by a suit or by execution. Taking the previous 
state of the law and the language of S. 44 into considera- 
tion, I am of opinion that the object of S. 44 was merely to 
provide a more’ expeditious method of enforcing the judgment of 


1. (1883) I L R 7. M.164 2, (1894) 1. L. R. 22 C. 222. 

3. (1898) I. L R. 21 A. 17. 4. (1890) I. L. R. 15 B. 216. 

5. (18823) 1. L.R. 6. B. 292. 6. (1884) I. L. R. 8 B. 598. 
7. (1899) IL. R. 24 Bom. 86. 
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a native state and not to enhance its value or obligatory force. 
What then is the proper course, when an application is made 
for the execution of a decree of a native state open to one or the 
other of the objections mentioned in S. 13 of the Civil 
Procedure Code? Having regard to the language of S. 13, 
it‘appears to me that it might be open to the Court simply to 
refuse execution without deciding whether the party would be 
entitled to enforce the judgment by a suit or not. This was the 
course adopted by Farran J. a Haji Musa Haji Ahmed 
v. Parmanand Nursey 1. I think it is also open to the 
Court to consider whether any good ground for the non-exercise 
of the discretion exists by examining the question whether any 
of the objections stated in S. 13 makes the judgment invalid 
and to determine finally whether it is enforceable in a -British 
Court or not; at any rateitis clear to my mind ‘that it is not. 
open to the Court to grant execution when it finds that a valid 
objection to the decree is made out. Inasmuch as in this case 
the Cochin Court had no jurisdiction to pass the decree sought 
to be executed, I am of opinion that the District -Munsif was 
right in refusing to allow execution and that the. Subordinate 
Judge’s order reversing it cannot be supported. I would, 
therefore, set aside his order and restore that of the District 
Munsif with costs here and in the Lower Appellate Court. 


As my learned brother is of a different opinion, the appeal 
is dismissed with costs. 

Sadasiva Aiyar, J:—The question of law argued in this 
case is no doubt of great importance. It is unnecessary for me 
to set out the facts as they have been fully mentioned in the 
judgment of my learned brother. The District Court of Trichur 
in the native state of Cochin passed a decree for money. The 
Governor-General in Council had under S. 229 (b) of the 
old Civil Procedure Code (present S. 44) declared by noti- 
fication in the Gazette of India that the decrees of the Cochin 
Courts may be executed in British India as if they had been 
passed by the Court of British India. The ..decree-holder 
(respondent) had a decree of the Cochin Court transferred to - 
‘the Palghat District Munsif for execution with the necessary 





1. (1890) I. L. R. 15 B. 216, 
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papers viz., copy of the decree and certificate of non-satisfaction. 
The Palghat Munsif instead of executing the decree went into 
the question of the jurisdiction of the Trichur Court and refused 
execution. The short question for disposal therefore is whether 
a Court in British India to which a decree of the Civil Court of 
a Native State is sent for execution can go into the question’ of 
the jurisdiction of the Court: of the native state passing the 
decree, when the Governor-General in Council has by notification, 
declared that the decree of the native state Court may be execu- 
ted as if it had been passed by a Court in British India. 


In the decision of this question, the consideration of the: 


point whether a suit can be brought in a Court in British India 
on the judgment passed by a Court of a native state is probably 
not of much use. I shall, however, consider that question, as 
it was argued at the bar, but I wish to state that my present 
opinion on this question is not held very strongly. In Bhavani 
Shankar Shevakram v. Purusadri Katidas! it was laid down 
very broadly that such a suit will not lie, whether the decree 
passed by the Native State was executable in British India by 
reason of the notification of the Governor-General or whether it 
was not so executable by reason of the absence of such a notifi- 
cation. So far as that judgment lays down that a suit will not 
lieon the judgment of the Court of a native state even where 
the decree is not executable by a British Indian Court owing to 
the absence of a notification by the Governor-General in Council, 
that opinion must be held to be erroneous as the Privy Council 
have held in Gurdyal Singh v. Rajah of Faridkot, 2 that an 
action can be brought in the British Indian Courts upon a 
judgment of a native state. Where, however, the British Indian 
Courts could execute a decree of the Court of a native state as 
if it had been passed by a Court in British India, can a decree- 
holder bring also a suit upon that judgment in British India and 
obtain another decree in British India? Can he be allowed to 
have-two decrees executable in British India, one passed by the 
Court of the native state and the other passed in British India 
upon the judgment of the Court of the native state? I am 
inclined to think that when by a notification of the Governor- 





tH ears 


* 1. (1862) I L. R. 6 B. 292, 2. (1894) I. L. R. 22 G, 222 at 237, 


Veerataghava 


Aiyar 


v. 

“Muga Seit. 
Sadasiva 
Aiyard. 


:Veeraraghaya 
` Aiyar 


v. 
Muga Seit. 


Sadasiva 
-Aiyar J. 


546 HE MADRAS LAW JOURNAL REPORŤS. [von xxvii 


General in Council, the decrees of the Courts of particular 
native states are made executable in British India as if they had 
been passed by the Courts in British India itself, a separate 
suit cannot be brought in British India upon the judgment of 
the Court of sucha native state. It is clear that upon the 
judgment of a Court in British India, a fresh suit could not be 
brought in British India, the only course for the decree-holder 
being to execute the decree he has obtained. That the judgment 
of the Court of a native state should be put upon a better footing 


‘than the judgment of a British Indian Court could not have 


been the intention of the Legislature. I shall quote a few sentences 


: from the judgment in Bhavani Shanker Shevakram v. Purusa- 


dri Kalidas,1 : —" Some Courts in native states may be sufficiently 
well constituted, and their proceedings sufficiently well conducted, 
to entitle their judgments to respect; but this is notoriously not 
so in regard to other states, and indeed must be regarded as the 


exception rather than the rule. Our Courts are not ina position 


to draw distinctions, which would necessarily be invidious, and 
not necessarily correct, between the Courts of different native 
states. S. 434 of the Code of Civil Procedure” (the old 
Code of 1877) “imposes this duty upon the Governor-General 


‘in Council, who is ‘certainly the best informed and therefore 


the fittest authority to discharge it...... ........ We think that it 
was clearly the intention of the legislature that the decrees of 
the privileged Native Courts should occupy the same position as 
the decrees of British Courts, and should not carry with them 
any greater advantages.” “If therefore a suit would not lie 
upon the judgment of.one of our own Courts” (in the same 
Court or in another British Indian Court) “neither is there 
reason to suppose that it will lie upon the judgment of one of 


- the privileged Native Courts.” As regards non-privileged native 


state Courts, as S. 13 of the Civil Procedure Code allows a 
British Indian Court to go into the question of jurisdiction and 
the question of conformity to natural justice, of equity and so 
on, there can be no objection to allow a suit in the Courts of 
British India upon the judgments of Courts of non-privileged 
native states. So far as the privileged native states are 


. concerned, .their judgments and decrees were clearly intended 


— 
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by the legislature to be put on the same footing as the judgments 
and decrees of Courts of British India. In Sama v. Annamalai 1 
Hutchins J said “It isa greater privilege to be able to execute 
a decree than to be able to enforce it by another suit; and sec- 
- tion 14” (present section 13) “seems to show that there are 
many grounds upon which a foreign judgment may be impeached 
in a suit, which could not be pleaded in execution proceedings.” 
It is well known that the British Residents appointed to Cochin, 
Travancore and other states have got large powers of effective 
advice, that the Courts established in Cochin and Travancore 
are presided over almost wholly by Bachelors of Laws of the 
Madras University, that their laws relating to civil rights and 
procedure cannot be said to be appreciably less enlightened 
(taking them as a whole) than those obtaining in British India 
and as regards the Mysore State it is well known that very many 
of the laws passed and being passed by the British legislature in 
India have come and are coming into force in that state almost 
automatically. The Governor-General in Council, who is the 
best and safest authority on the question whether justice is 
dealt with in any native state practically in as safe and regular a 
manner as in British India and whether therefore the decrees 
of the Courts of such a native state could be given, as regards 
the privileges of execution by Courts in British India, the same 
position as decrees passed by Courts in British India itself has 
been given by the legislature the power to declare the existence 
of that position and those privileges. I may add that, though 
under the definition of a “foreign Court’ under S. 2 cl. 5 of 
the Civil Procedure Code, the Court of a native state is a ‘foreign 
Court’, a native state cannot be called foreign territory in the 
sense that France, Germany or Japan is foreign territory. It is 
further significant. to note that while S. 44 of the Code 
(old section 229 (b), allows the Governor-General in Council to 
give the privilege for the purposes of execution to the decrees 
passed by a Court of a native state, it does not allow the 
Governor-General in Council to give the same privileges to the 
decrees of Civil Courts passed by tribunals situated in really 
foreign territory such as France, Germany or Japan. Native 
states may not be British India technically, but for many pur- 
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poses they might be called, without stretch of language, British 
India because they are part of India under British suzerainty. 
The rulers of native states are surely not independent sovereigns. 
Sir George Campbell said in his Modern India that “Nepal 
alone retains any remains of independence.” None of them ' 
could make wars or alliances, and the British Goverment takes a 
paternal interest in the good Government of the states, even 
deposing rulers when the welfare of suffering millions and 
the incapacity of the rulers to effect necessary reforms in their 
states clearly demanded such deposition. (See the case of the 
Gaekwar of Baroda in 1875 and the ruler of Mysore in 1831), 
These native states are protected dependent states under the 
suzerainty of the British Government, and the great jurist, 
Austin, says that no Government can be styled with propriety 
half or imperfectly supreme. The inhabitants of native states 
cannot be treated as separate nations and therefore subjects of 
international law. In most of these states, the postal, telegraph, 
and railway services are practically British, as well as the coinage. 
However, as Lee Warner says, it must be admitted that there 
are dangers in “ inconvenient precision” and in “premature in- 
ferences”, and it is wiser to “leave uadefined” the precise posi- 
tion of native states, which position, though’ not expedient 
to clearly explain, is practically understood. When the 
Mysore State was regranted to an Indian Ruler, there were the 
following among numerous other stipulaticns. “The Maharajah 
shall at all times conform to such advice as the , Governor- 
General in Council may offer him with a view to the manage- 
ment of his finances, settlement and collection of his revenues, ` 
the imposition of taxes, the administration of justice, the 


‘extension of commerce, the ‘management of trade, agriculture 


and industry and any other objects connected with the 
advancement of his Highness’s interests, the. happiness of 
his subjects and his relations to the British Government.” — All 
the native states are subject to restrictions as to the strength of 
their armies, as to recruitments and as to equipments and are 
subject to the exercise of British rights of occupation and can- 
tonment, to assist in procuring supplies for armies, to extradite 
deserters and to submit to Imperial control over railways, 
telegraphs and postal communications. In fact; they have lost 
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their international life and they cannot negotiate with each 
other. I would put it thus (using the language of other writers 
without acknowledgment) :—The great settlements made by 
Lord Hastings with several native states created a constitutional 
tie between them and the British Government. The position of 
King and Nobles in early English history presents incidents in 
common to that of the supreme Sovereign in India in relation to 
the Rulers of Native States. Such powers as the Chiefs exercise, 
they owe to British Policy, although the Courtshave been declar- 
edto be beyond British India. The Manipur case established 
“ that both native rulers and their subjects owe allegiance to the 
King-Emperor.” When the Governor-General in Council chooses 
to give the Courts of a privileged native state, the high and 
coveted status of equality with the courts established in British 
India, owing to the enlightenment of the Native States and the 
reputation for dealing out equal justice acquired by such Courts, 
why should Courts in British India be astute to defeat the policy 
of the legislature by refusing to give as much privileges to the 
decrees of the Courts of such a privileged Native State (so for 
as execution is concerned) as the legislature clearly intended to 
give them ? 


We could entertain very little doubt that the policy and the 


object of our Government is to bring up the laws and the rules 
‘of procedure in the dispensation of justice in native states to 
the level of the laws and legal procedure obtaining in British 
India and to gradually unite the subjects of native states (who 
are also subjects of the King-Emperor) and the subjects of the 
British Emperor in British India in ever closer bonds of fraternal 
union,” The British Government protects and gives passports 
to subjects of native states abroad as if they were subjects living 
in British India (see paragraphs 99 and 100 of Lee Warner on 
The Protected Princes of India, chapter 9), It would, in my 

opinion, be going clearly a against the beneficient policy and the 
clearly expressed wish of the Government if any narrow construc- 
tion were put upon the duty of British Indian Courts to execute 
the decrees of the Courts of privileged native states. 


Then it was argued that section 44 merely says that the 
decrees of the Courts of such privileged native states may be 
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executed in Bgitish India as if they had been passed by the 
Courts of British India, but the section does not say that such 
decrees shall be so executed, and reliance is placed on Haji 
Musa Haji Ahmed v. Parmanand Nursey1 the judgment ofa 
single judge. With the’ greatest deference, however, I am unable 
to agree that after the Governor-General has made a notification 
under section 229 (b) of the old Code (present section 44), a 
Court in British India is at liberty to refuse to execute the 
decree of the Court of a privileged native state on any grounds 
other than those for which it can refuse to execute a decree of 
a Court in British Indiaitself transferred to it for execution. 
The word ‘may’ is sometimes used to give a discretion to 
Courts, but it is also sometimes used merely to show that the 
Courts are given the jurisdiction to exercise a power and not 
to give them a discretion to decline to exercise the jurisdiction 
granted to them. . As said by Lord Blackburn in Julius v. Lord 


Bishop of Oxford, 2 enabling words are always compulsory where 


they are words to effectuate a legal right. Maxwell in his 
interpretation of Statutes quotes the following instances. 


(a) A statute enacted that ohurchwardens and overseers 
shall have “power and authority” to make a rate to reimburse 
parish constables certain expenses ; the court held that it was, 
obligatory on them to make it when the expenses had been . 
incurred. 


(b) Whether a statute enacted that -justices shall, if they 
shall so think fit examine accounts delivered to them, it was 
held that the justices could not decline to enter upon the 
examination. 

(c) The Weights and Measures Act, 1889, pad: that 
an inspector “ may take in gespect of the verification, etc......... 
fees specified,” it was held that the inspector was bound to take 
the-fees in all cases. i 


(d) 1I and 12 Vict. C 42 enacted that justices may issue 
a summons onan information laid before them, only if they 


shall think fit. It was ‘held that they were notat liberty to 
refuse it on the mere consideration that the law would operate 


‘unjustly in the particular case. 
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(e) A charter which granted to the steward and suitors of Veeraraghava 
a manor “power and authority” to hold a Court to hear civil ie 
suits, was held to make it obligatory to hold it when necessary. anes Oe 
(f) A statute which enacted that the Chancellor ‘should Sadasiva 
have full power’ to issue a commission of bankruptcy against a man. 
bankrupt trader on the petition of his creditors was held to 
imperatively require the issue of such a commission ae it was 
held that ‘may’ was in effect ‘must,’ 
(g) Under the County Courts Act, it was enacted that the 
Superior Court may give the plaintiff the costs of his action if he 
lived more than 20 miles from the defendant. It was held that 
the Court was bound to give them in every case in which the’ 
plaintiff and the defendant dwelt more than that distance 
-apart. — 
(h) „So where the Arbitration Act of 1889 held that the 
Court may on the application of a party appoint an arbitrator, 
it was held that it was obligatory on the Court to make an 
appointment as applied to. 
I think it is unnecessary to multiply instances and the 
principle seems to be clear that, where a Court is empowered to 
do an act for the benefit of a party on application, it is bound 
to act on such application, unless it is expressly stated in the 
enactment that for some particular reasons or under particular 
_circumstances, the Court may refuse to exercise its jurisdiction 
‘and power. Iam, therefore, clear, notwithstanding the high 
authority of Farran J. in Haji Musa Haji Ahmed v. Parmanand 
Nursey 1 that the word ‘may’ in S. 229 (b) has the same 
force as the word shall’. I might further add that, even if the 
Court is held to have a discretion to execute the decree or not, 
if that discretion has been exercised by the Appellate Court (as 
in this case) in favour of the decree-holder, I do not think it 
necessary or advisable that we should interfere in second appeal 
with the exercise of that discretion. If it had resused to exercise 
that discretion, we might, in the interests of the decree-holder, 
who is intended to be favoured by the statute, properly interfere 
but I do not think that it is advisable to interfere to the preju- 
dice of the decree-holder in whose favour the lower Court in its j 
discretion had allowed execution. 


gr 
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The guéstion therefore is now narrowed to this. Cana Court 


- in British India to which a decree of another Court in British 


India has been transferred for execution refuse to execute the 
decree oh the ground that the Court which passed the decree had ` 
no jurisdiction? Under the old S. 225, there was a conflict 
of opinion on this point. But the new Order XXI, Rule 7 
omitted thé words “or of the jurisdiction of the Court which 
passed it” which were found in the old S. 225 and the 
presence of which words in the old section gave rise toa conflict 
of decisions. Why were these words omitted ? The learned 
commentators, Woodroffe and Ameer Ali, who have commented 
upon the Civil Procedure Code, say that those words were omitted 
“as it was considered that another Court ought not to go into 
any question as to the jurisdiction of any Court which passed a — 
decree,” The same view is enunciated in Coyvdell’s Code in the 


` commentaries to Order XXI, Rule 7. O’Kinealy and Rampini in 


their very short notes ignore the significant omission of the words 
referring to jurisdiction and have fallen into the error of saying 
that Order XXI, Rule 7 recognises the right of the executing 
Court to inquire into the jurisdiction of the Court which passed 
the decree, and quote in support of their view some of the cases 
decided under the old code... 

I think the matter is made absolutely clear by the unanimous 
report of the select committee (which included Messrs, H. E. 
Richards, Rashbehary. Ghose, Madho Lal, and S. Ismay) dated 


“the 14th February.1908 and published in page 39 et. seq. at 


Part III of the Fort St. George Gazette of the 3rd March 1908. 
At page 41, the select committee states as follows: 


“ Order 21, Rule 7”, The words “or of the jurisdiction of 
the Court which passed 1t” have been omitted. In our opinion 
a Court executing the decree of another Court ought not to go 
into any question as tothe jurisdiction of the Court which 
passed it.” 

It being thus clear from the new Gode that the Court to 
which a decree is sent for execution cannot go into the question 


` of the jurisdiction of the Court which passed the decree, if the 


decree of the privileged native state Court is on the same footing 
as ifit had been passed by a British Indian Court so far it is 


‘executable by a Court in British India, it is clear to. my ‘mind, 
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that the executing Court in British India cannot go into the 
question of jurisdiction. There is no greater hardship ‘to the 
judgment debtor in the adoption of this view as regards the decree 
of a privileged native state Court than in the case of the decree 
of a British Indian Court. The judgment debtor against whom 
a decree has been passed by British Indian Court without juris- 
diction can have it set aside by proceedings in appeal, review and 
soon. The judgment-debtor under the decree of a privileged 
native state Court could have it set aside by similar proceedings 
in appeal, review etc., and in the same way. He has got exactly 
similar remedies which he can pursue in the Courts of that state. 


For all the above reasons I am of opinion that this civil 
miscellaneous second appeal should be dismissed with costs. 


[Under S. 15 of the Letters Patent an appeal was preferred 
against the Judgment of the Honourable Mr. Justice Sadasiva 
Aiyar. | i 


K. S. Pandalai for S. Swaminathan for Appellants. 


The question turns on the construction of Ss. 44 and 47 of 


Civil Procedure Code. The Cochin Court is a foreign Court and . 


its judgment a foreign judgment within S. 2, cl. (5) and (6) Civil 
Procedure Code. Under S. 44a decree of the Cochin Court 
“ may be executed as if” it had been passed in British India, 


[Wallis, C. J. Is it not the intention of the legislature to 
put the decrees of these favoured Native Courts in the same 
footingas those of British Indian Courts? | 


No. S. 44 has not the effect of converting a foreign decree 
into a decree of a British Court. S. 44 merely sanctions a new 
procedure regarding the manner and machinery of execution, 
See Haji Musa Haji Ahmed v. Purmanand Nursey 1. The 
judgment of a favoured Native State under S. 44 is a foreign 
judgment and can be sued on in a British Court, 


[Ayling J. Does a suit lie on a judgment of a British 
Indian Court? If not, the judgments of favoured Native States 
under S. 44 must be treated likewise.] 





1. (1890) I. L. R. 15 B. 216, 


Veeraraghava 


Tyer 
D o, 
Muga Seit. 


Sadasiva 
Aiyar, J. 


“ Veeraraghava 
fyer 


D. 
Muga Seit 


554 ° _ THE MADRAS LAW JoURNAL REPORIS, | [von. xxvit 


In the case of decrees of British Courts S. 47 is a bar toa 
suit. Under S.47 the executing Court has exclusive jurisdiction 
to determine all matters relating to execution ete. S. 47 does 
not apply to decrees of foreign Courts, though notified under 
S. 44. A foreign judgment can be sued upon in a British 
Court. See Gurdyal Singh v. Raja of Faridkot 1. 

[Wallis C.J.: What is your construction of the words 
be executed as if they were passed”?] 


“ may 

I emphasise the word executed. S. 44 merely extends 
the procedure applicable to execution of decrees of British 
Courts to certain foreign decrees, It does not do away with the 
right of suit on a foreign judgment. The words of S. 44 should 
be construed in their narrowest sense. Otherwise even if a 
foreign Court acts without jurisdiction, British Courts will be 
bound to execute its decree if it comes under S.’ 44. General ` 
words in a statute must be narrowed down to avoid abrogation 
of well known principles of law. See Cooke v. Charles 
A Vogeler Company 2, and Ex parte Biain 3, Maxwell 
on. Interpretation of Statutes, pp. 122, 188, 218. 


But for S. 47 even a decree of a British Court can be sued on 
and any objection to the jurisdiction of the Court which passed 
the decree may be taken. S.47 does not apply to decrees of 
foreign Courts. an 

{Wallis 0. J. In effect you say that S, 44 is subject to 
the provisions of S. 13.] 


Yes. If a suit is -brought on the judgment of the Cochin 
Court I can take objection to its jurisdiction, I can do the 
same when it is sought to be executed in a British Court. 


In this case the defendant was ‘not in Cochin at all, nora 
subject of that State. The Cochin Court had no jurisdiction to 
pass a decree against him. See Gurdyal Singh v. Raja of Farid- 
Kot 4.: Dicey on Conflict of Laws p. 357. 


C.V. Ananthakrishna Aiyar for Respondents. 


.Even if the Cochin Court had no jurisdiction, there was in 
this case a submission to jurisdiction on the part of the appellant. 








1. (1894) I. L. R, 22 0. 222. (P.C.) | 2. (1901) A. ©. 102. - 
` 8. (1879) 12 Ch, D; 522. 4. (1894) I. L-R. 22, 229. (P.0,) 
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[Wallis‘C. J. He protested against jurisdiction]. 


But he pleaded to the merits also. That is submission to 
jurisdiction. See Dicey ‘Conflict of Laws’ p. 370 Rule 83. Where 
the defendant appears and contests both on the merits and on 
< jurisdiction there is submission. See Botssiere v. Brockner 1. 


[Wallis C. J. In that case the defendant pleaded to juris- 
diction and if unsuccessful on that plea asked for a judgment on 
the merits]. 

Appearance under protest is none the less a voluntary 
appearance. Halsbury Vol. 6, p.285. Westlake’s Private Inter- 
national Law pp. 376 and 377 Voinet v. Barrett 2. 54 L.J.Q.B. 
521, where the defendant voluntarily appears and takes the 
chance of a a he cannot afterwards protest. See Schibsby 
v. Westenholz 8 


[Seshagiri Aiyar J. There is no question of protest to 
jurisdiction in that case]. 


Appearance without duress is submission to jurisdiction. 


See American Cyclopedia Vol. 23. 


Contesting on the merits and taking the chance of a judg- 
ment in one’s favour (as in this case) amount to submission. 
Foote’s Private International Law p. 552; Dicey on Conflict of 
Laws p. 370; Westlake page 377; Piggott on Foreign Jurisdiction 
Vol. I, Part I, p. 352. Kandoth Mammi v. N. Abdukalandan 5, 
Shaik Atham Sahib v. Davud Sahib 5, Harchand v. 
Gulab Chand 8,on the merits, I submit that there is 
difference between a, suit on a judgment and the execution of a 
decree. See Dicey page 422. A suit on a judgment isa suit on 
a contract of which the judgment is the evidence. Execution of 
a decree is only carrying out the order of a court. In the case 
of foreign Native States notified under S. 44, no suit will lie 
on the judgments of those courts. The British Courts are 
merely to execute such decrees as if they were decrees of British 
Courts. Inquiry into jurisdiction is forbidden. by O. 21, R. 7 
in execution. It is a greater privilege to. execute a decree ‘than 





1. (1889) 6 Times L. R. 85. 2. (1885) 55 D. J. (Q. B.) 89. 
8, (1870) L.R. 60. B. 161. 4, (1875) 8 M. H. O. R. 14. 
5. (1909) LL.R, 32 M. 469. 6. (1914) 16 Bom. L. R. 620. 
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to be able to enforce it by suit. Decrees of foreign States not 
notifiéd under S. 44 can be enforced by suit. Where then is the 
privilege conferred on states notified under S. 44, if their decrees 
also have to be enforced by suit. The new Code makes it clear 


that execution is the only way in which decrees of, Native States _ 


notified under 5. 44 can be enforced in British India. In such 
a case the British Court cannot go behind the decree and question 
the jurisdittion of the court passing it. See Sama v. Anna- 
malai 1, Hari Govind v. Narsing Rao Konherrao 2, Haji Musa . 
Haji Ahmed v. Purmanand Nursey 3, is no longer of authority. 

Pandalai (in reply) My appearance was .not voluntary 
but under duress. I had timber in Cochin which I was prohibited 
by an injunction from removing by the Cochin Court. Appear- 
ance to protect property seized by the Court is appearance 
under duress. It is not submission to jurisdiction. Boissiere 
v.. Brockner 4, was not a case of a, person appearing to 
protect property. In this case thedecision on jurisdiction and 
decision on the merits were given at the same time. I 
could not have withdrawn earlier from the suit. Theretore there 
is no submission. ; 


The Court deliyered the following 

Judgments :—T he Offg. Chief Justice :—The learned Judees 
have differed on the question whether the District Munsif was 
right in refusing to execute the decree of the Cochin Court, as to 
which a notification,has been issued pursuant to S. 44 C. P.C. 
on the ground that it was passed without jurisdiction. It was 
not disputed that in the circumstances which were similar to 
those in the Faridkote case the Cochin Court must be considered: 
to’have had no jurisdiction, but it was contended that a British 
Court was bound under the terms of the section to execute it, as 
if it has been passed by a Court of British India, and that it 
would not now be open to a Court in British India to refuse to 
execute the decree of another Court in British India for want of 
jurisdictidn- I do not think it necessary to consider the second 
proposition, because I agree generally with the Judgment of Sun- 
dara Aiyar J. that S. 44 has not the effect contended for, and 
that a British Court ought not to execute a decree. of the Cochin 


1. (1883) I. L. R.T. M. 164. 2. (1918) I. L.R. 88 B. 194. 
3. (1890) I. L. R. 15 B. 216. 4. (1889).6 T. L. R. 85. 
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Court passed without jurisdiction, That judgment is a. judgment 
- of a Foreign Court within the meaning of S. 13 C. P. C. and it 
would in my opinion require much plainer words than are to 


be found in S. 44 to show thatit was the intention of the legisla- ` 


ture that decrees of foreign Courts to which 'S. 44 applies 
should be enforced in British Courts without regard to the pro- 
visions of that section. Full effect may be given to S. 44 by 
holding that it was merely intended to alter the procedure by 
which such a foreign judgment can have effect given to it in 
British India. This was decided by Farran J. more than 20 
years ago in Haji Musa Haji Ahmed v. Parmanand Nursey 1 
which apparently has not been questioned in our courts until 
the present case, and was known to the legislature .when the 
provisions of the last Code were revised and the present Code was 
enacted. The suggestion that the legislature intended all decrees 
of Courts in the position of the Cochin Court to be executed 
in British India without any question seems to me altogether in- 
admissible having regard to the way in which the question has 
been dealt with as regards the superior Courts in the United 
Kingdom. The Judgments’ of a Superior Court can only be 
executed in the Superior Court of another part of the United 
‘Kingdom under the Judgments Extension Act; 1868, when they 
are judgments for “ any debt, damage or costs ”. Such judgments 
are, itis expressly provided, to have the same force and effect 
after registration in the executing .Court as if they were judg- 
ments of that court, words which are not to be found in S, 44 C. 
P. C. Further, S. 8 makes a significant exception in the case of 
decrees of the Court of Session “ pronounced in absence in an 
action proceeding ‘on an arrestment used to be found jurisdiction 


in Scotland ”. In countries such as Scotland whose jurispru-. 


dence is based on the Roman law, jurisdiction against a foreigner 
may be founded on seizure of his property within the territorial 
limits, but English law does not recognise such a procedure except 
in the case of the custom of foreign attachment in the city of 
London (as to which see Wadsworth v. The Queen of Spain 2) 
and the legislature has therefore thought proper to 
except Scotch decrees founded on such an arrestment and 


i 
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obtained in absentia from the operation of the Act. The Inferi- 
or Gourts Jurisdiction Act 1882 is also confined’to judgments 
for any debt, damages and costs and only allows execution of 


"judgments obtained in one part of the United Kingdom against 


defendants domiciled in another part. Subject to the restrictions 
as to cause of action and service contained in S. 10 ‘of the Act it 
cannot I think have been ‘the intention of the Indian nala ture 
in S. 44 to ignore all these restrictions: ' 


The next question is whether the defendant submitted to the 
jurisdiction of the Gochin Court. The Lower Appellate Court, re- 
turned a finding that he did not, and the respondent filed a memo- 
randum of objections to the finding. Sundara Aiyar, J. observes 
that no attempt was made to impeach the finding at the hearing, 
but the learned vakil who appeared on both occasions assured us 


“that this was a mistake and has addressed us an elaborate argu- 


ment on the point. The law on this question cannot perhaps be 
considered to be fully settled. The decision in Parry & Co. v. 
Appasami! that it is enough merely to object to jurisdiction is 
probably no longer law.. See Boisserie v. Brockner? and Gniard v. 
De Clermont and Donner’. There is however the high authority of 
Lord Esher, M. R. and Bowen, L. J. in Voinet v. Barrett £ that 
submission is not voluntary in the language of Bowen L. J. ina 
case where goods belonging to the defendant have been seized by 
a foreign tribunal so that be only appears to get them released. In’ 
the. recent case of Gniard v. De Clermont and Donner 3 where 
judgment has been given against the defendants in default of 
appearance and a small sum about £ 4 in a Paris Bank had been 
attached in execution, the defendants sought to set asidethe default 
decree without any reference to the seizure of this comparatively 
trifling sum, and Lawrence J. held that it was not a submission for 
thé purpose of saving property and held the judgment of the French 
Court was binding. Whether the submission was for the purpose 


of saving property or voluntary, is apparently a question of fact in 


each case. In the present case it is found that the plaintiff in 


_May 1908 obtained an interim injunction restraining the defendant 
from disposing of the timber belonging to him in the. Cochin 


state, and that in the following July the defendant filed a counter 





1. (1880) I L. BR. 2 M. 407. _ 9% (1889) 6 T L. R. 85. 
3. 30.Ù È. R. 511. 4. (1885) 55 L. J Q. B. 29, 


“PART XVIIL] THE MADRAS LAW JOURNAL REPORTS. | 559 


petition for the removal of the injunction and a written state-  Veeraraghava 
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ment ‘denying the jurisdiction and raising a defence on the A 
merits on the same day. On the above facts I think there was” Muga Belt. 
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evidence to support the finding and am not prepared to interfere Ohiet Jettice. 


with itin second appeal. This appeal is allowed, the decree of 
the Lower Appellate Court is set aside, and the decree of the 
Disttict Munsiff restored with costs throughout. — 

Ayling, J. —I agree. 

Seshagiri Aiyar, J.—I agree. In order to decide the 
questions of law arising in this appeal, it is necessary to set 
out the facts which have been either found or proved, 
A suit was instituted in the District Court of the 
Cochin State against the appellant for damages for breach 
of contract. On the institution of the suit and before defen- 
dant appeared, an application was made for an injunction 
restraining the defendant from alienating certain logs of timber. 
owned by the appellant and which were within the jurisdiction 
of the District Court. The order was issued and the notice of it 
‘was served on the appellant. It is not clear from the records 
whether this notice and the summons in the suit were 
served at the same time or on different dates. I find from 
the printed records that the appellant applied to have this 
injunction order vacated. There is nothing to show whether 
this application was prior to the filing of the written statement 
or after; unfortunately, the written statement has not been filed 
in the case. We have to gather its terms from the judgment of 
the Cochin Court. The summary of it in paragraph 2 of 
that judgment shows that the appellant took exception to the 
jurisdiction of the Court.on the ground that he was permanently 
residing in British India, and also pleaded that he was not lable 
to the suit claim, The District Judge of Cochin overruled both 
the contentions and passed a decree against the appellant. This 
decree was sent to the District Munsif’s Court of Palghat (in 
British India) for execution under S. 44 of the Code of Civil 
Procedure, Appellant contended before that Court that’ the 
decree of the District Court of Cochin was a nullity as it was 
passed without jurisdiction. The District Munsif upheld that 
plea. On appeal, the Subordinate Judge reversed this decision 

76 


560. THE MADRAS LAW JOURNAL REPORTS. [von. XEVIE, 


Veer san holding thatit was not competent to the District Munsif to 


vw saat 
Muga Se Beit, 


Seshêgiri 


consider the question -of jurisdiction. A Civil miscellaneous 
appeal’ was preferred against this order ‘and the two learned. 
ee ‘who heard it have differed. ` 

“The main contention of the appellant is that the decree of 
the District Court of Cochin does not by transfer to a British 
Court become a decree of the latter Court for all purposes. Mr. 
Pandalai contends that the words “asif they had been passed 
by the Courts in British India” relate'only to the mode of execu- 
tion and have.not the effect of giving foreign judgments all 
the incidents of a jadgment of a British Court. I agree with 
this-contention. In my opinion S. 44 of C. P. C. is subject to 
the same limitations as are contained in S. 13 regarding foreign 
judgments. Under this latter section, the recognition of foreign 
judgments is not absolute but is subject to certain reservations. 
S: 44 introduces an exception in favour of certaim Native States. 
The Governor-General in Council is empowered by that section, to 
give the privilege of execution to the judgments obtained in 
these states, without going through the process of instituting 
suits on'thém as is required in the case of other foreign judg- 
ments. . The privilege is not an illusory one as Mr. Anantha- 
krishna Aiyar suggests. The favoured decree holder need ‘not 
pay fresh Court fees fora suit. He need not go through the 
process of establishing his claim provided the conditions men- 
tioned in S, 13 are complied with; and be can, on production 
of the decree take out execution. These are substantial advan- . 
tages which the legislature has secured. to the decrees of statés 
which are included in the notification issued under S. 44 of the 
Code.. Ido not think that. the legislature intended to obliterate 
the distinction between judgments of Native States and those. of 
British India by the operation of S. 44, I think there is force ir 
the contention of the learned Counsel for the appellant that the 
language of S. 44 does not prima facie import equality between 
the two classes of judgments. As Lord Halsbury points out in 
Gor v. Hakes1, “it is impossible to contend that the mére 
fact ‘of a general word being used in a Statute precludes all 
enquiry into the object of the statute or the mischief which 
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it was intended to remedy ”. Lord Herschell also says `“ that 
for the purpose of construing any enactment it is right to, look out 
only at the provision immediately under construction, but at any 
others found in connection with it, which may throw light upon 
it, and afford an indication that general words employed in. it 
were not intended to be applied without some limitation”. This 
principle has been accepted and acted upon in Darlington 
Wagor Company v. Harding and Fronville Pier and Steamboat 
Company 1, and Ex parte Blain: In re Sawyers 2. In the present 
case we cannot impute to the legislature an inténtion to ‘do’ away 
with the distinction between judgments of Native States and those 
obtained in British India thereby taking them out of the categéry 
of foreign judgments altogether. I have already indicated that 
substantial advantages would be secured even on i the footing that 
S. 44 is controlled by S. 13. , . 

It is not necessary for emphasising this GN to Hold 
that suits on the judgments of favoured Native States arè ‘not 
permissible under the Code. There have been conflicting views 
on this question. I am inclinded to think that both the remedies 
are open to persons who have obtained judgments in ‘these 
states: However as this question has not been fully argued, 1 
prefer not to express any decided opinion on it. Assuming 
that only execution is contemplated, and- not suit, still a judg- 
ment from the Native States included in the notification already 
referred to, must not be obnoxious to the qualifications contained 
in S. 13. i T 8 

Another question which might be more ‘decisive òn -the 
matter we have to decide was not also fully argued; arid’ although 
i hardly feel any doubt upon it, I shall not base my-decision ori 
it. Mr. Ananthakrishna Aiyar contended that” in regard to 
decrees obtained within British India, the executing Court will 
have no power to go into the question whether the Court which 
passed the decree had jurisdiction to decide it. He relied on 
the change in the language between S. 225 of the:old ‘Code and 
O. XXI, R. 7 of the new Code and quoted the recent decision 
of the Bombay High Court in Harigovind v. Narsingrauo 
Konherrao 8 in support of his contention. I ain: nót 
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satisfied that the change is in favour of depriving the executing 
Court of the power to enquire into thé jurisdiction of the Court 
‘which passed the decree. The words omitted suggest 
that the Court is not suo moto to require proof of juris- 
diction. In my opinion the omission does not lead to the 
conclusion that it is not open to the contesting party to. chal- 
lenge the jurisdiction of the decree-court. I agree with Mr. Justice 
Sundara Aiyar that this conclusion is not warranted by the change 
in the language. The learned’ Judges of Bombay in the recent 
case do not refer to Bhagwantappa v. Vishwanath 1. If juris- 
diction can be questioned regarding judgments of British Courts, 
it would a fortiori follow that judgments of Native States are not 
exempt from it. However as [ said before, I shall not base my 
judgment upon this aspect of the case, 


I feel no: hesitation in holding that the words “as if they 
had been passed by the Courts of British India” have not the 
effect of giving foreign judgments the character of the judgments 
of our courts.. In Ramachandra v. Pitchaikanni? it was held 
that similar words, in the Abkari Act had not the effect of giving 
arrears due under it the characteristics of arrears of Revenue under 
Act II of 1864. This was followed in Kadir Moideen Marak- 
kayar v. Muthukrishna Aiyar 3 regarding Income tax where the 
language used is strikingly similar to the words in S. 44. The 
learned Judges held that the words “as if it were an arrear of 
Revenue,” only related to the process of ‘enforcing the Income . 
tax dues. In 15 B. 216, the words in question were understood 
as relating only tothe mode of execution. These decisions are 
directly in point. Mr. Anantakrishna Aiyar drew our attention to 
the language employed in Ss. 1 and 2 of 31 & 32 Vic. Chap. 54. 
(The Judgment Extension Act of 1868) and contended that the 
words in S. 44 are similar-to those words and should be given 
the same meaning asin that Act. To my mind the language - 
employed appears to be totally different. S. 1 speaks of the regis- 
try of Scotch Judgments in the English Courts and proceeds to 
say that they “shall from the date of such Registration be of the 
same force and effect (the italics are mine), and all proceedings 
shall and may be had and taken on such certificate, as. if the 





1. (19038) I. L. R. 28 B. 878. 2. (1888) I. D. R. 7 M 484. 
-8. (1902) T. L. R. 26 M. 280. 


PART XVIIL] THE MADRAS LAW JOURNAL REPORTS. 563 


judgment of which it is a certificate had been judgment original- 
ly obtained or entered up on the date of such Registration as 
aforesaid in the court in which it is registered.” These words 
are very different from the language employed in S. 44 of our 
Code. 

On the other hand, the language of S. 5 of 45 and 46 Vic. 
Chapter 31 bears a close resemblance to the words used in S. 44, 
The Act is known as the Inferior Courts Judgments Extension 
Act. Under this Act “process of execution ‘may issue thereon out 
of the court in which the same shall have been so registered 
against any goods or chattels of the person against whom judg- 
ment shall have been obtained, which are within the jurisdiction 
of such last mentioned court, in the same or the like manner as if 
the judgment to be executed had been’ obtained in the court in 
which such certificate shall be so registered as aforesaid”. Then 
follows S. 10 which exempts from the operation of S.5 all judg- 
ments obtained against persons not domiciled within the juris- 
diction of the court which passed‘itand against whom the whole 
cause of action has not arisen within its limits. This Act gives 
the clue to the meaning to be attributed to S. 44 of the Code of 
Civil Procedure and the limitation of S. 10 of that Act must 
govern our Code also. 

Mr. Ananthakrishna Aiyar argued a further question which 
has not been considered by the learned Judges who heard the 
Civil Miscellaneous Appeal. The learned Vakil contends that as 
the appellant voluntarily submitted to the jurisdiction of the 
Cochin Court, he is estopped from questioning it in execution ; 
the facts necessary for deciding this point have not been clearly 
elicited. The Subordinate Judge on remand found that there was 
no voluntary submission and Mr. Justice Sundara Aiyar says “the 
learned vakil for the respondent properly abstained from attempt- 
ing to impeach it”. Mr. Justice Sadasiva Aiyar does not refer 
to the question at all. | 


I have stated in the opening of my judgment the facts in 
so far as they are gatherable from the records. The question 
for consideration on these materials.is, did the appellant volun- 
tarily submit himself to the jurisdiction of the Cochin Court. It 
has been held in Madras that where a defendant demurs to the 
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jurisdiction of a court and at the same time submits an alter- 
native plea for a Judgment on the merits in his favour, he should 
not be deemed to have voluntarily submitted to jurisdiction. 
Parry & Co. v. Appasami Pillai 1. This is also implied by the 
decision in Sivaraman Chetti v. Iburan Sahib 2. Ina very recetit 
case it was held in Bombay Hurchhand v. Golapchand 8 that if 
in addition to challenging jurisdiction, the defendant takes the 
chance of a judgment being given in his favour, the submission is 
voluntary. The basis for this pronouncement is the decision of 


` Cave J. in Boissiere v. Brokner 4. The learned Judge says “where, 


however, he :ppears voluntarily and submits to the jurisdiction 
of the foreign court there arises a legal obligation to — 
obey the judgment. The question I have to decide in 
this case is what is meant by the word ‘ Voluntarily.” For 
the plaintiffs it is contended that every appearance is voluntary 
which is not made under duress. For the defendants it is 
submitted that as the foundation for the legal obligation is 
consent an appearance under protest affords-no indication of 
consent to the jurisdiction, or, in other words, is not voluntary. 
Now, no one supposes that when a man appears voluntarily as 
a defendant in an action before a foreign court he does so 
because he likes it, ‘he appears because on the whole he deems 
it his interest to submit to have the dispute decided by the 
foreign tribunal and to take his chance of winning the suit: and 
if he enters into the litigation from those motives, intending. to 
take advantage of the judgment if'he wins, there is obviously 
a moral obligation on him to pay if he’ loses, and this moral 
obligation’ is recognised by our law as sufficient under the 
circumstances to constitute a legal obligation. If this is the 
true source of the obligation why should it ‘not extend: to the 
case of a man who appears without duress, and therefore 
voluntarily in one sense; but who accompanies his appearance 
with a protest and appears, not because he is compelled to do 
so but because he judges it to be for his interest to do so. That 
is, he intends to take all the advantage he hopes to gain by 
appearing and by a protest to relieve himself from -the 





1. (1880) I. L. R. 2 M. 407. ME (1893) LL. R. 18M; 327. 
3. (1914) 16 Bom. L, R» 620. 4. (1885) 6 T.L.R. 


PART XVIIL] THE MADRAS LAW JOURNAL REPORTS. 568 


disadvantage. He wishes to have the benefit without the 
burden,” and after discussing some of the authorities bearing 
on the questioa comes to the conclusion that the appearance of 
the defendant was voluntary notwithstanding the protest. Dicey 
(Conflict of Laws) accepts this as good Law. See case (2) in 
page 370 ; See also Foote on Private International Jurisprudence 
pages 552 and 553. I am not sure from the remarks of 
Westlake in his book on “ Private International Law ” that he is 
satisfied with the decision of Cave J (See Remarks at page 378). 
If the decision of this appeal however depended entirely upon 
this question, I would hesitate to follow ‘the decision in 
2M. 407 although it may not be irrelevant to point out here 
that the conditions of existence in this country may not justify 
the application of the principle enunciated by Cave J. There 
are circumstances in this case which render it unnecessary to 
decide which of the two decisions (2 Madras series or 6 Times 
Law Reports) should be followed. There was an order against 
the appellant prohibiting him from alienating his properties 
which were within the jurisdiction of the Cochin Court. It 
was to protect himself from this order that he made his 
appearance, although he filed a statement on the merits as well. 
This amounts according to accepted authorities to appearing 
under duress. Lord Esher referring to the dictum of Blackburn J. 
in an earlier judgment says in Vionet v. Barret 1, “ This sentence 


clearly means that an appearance, which would otherwise be. 


voluntary is not treated as voluntary if it is only made in order 
to save property which is in the hands of a foreign tribunal; that 
is to say if the appearance is made in a case in which property 
of the party so appearing is already in the foreign country and 
has been seized by the foreign tribunal before appearance has 
been entered, so that the party appears in order to save the 
property so seized, and in order to get it out of the hands of the 
foreign tribunal. Such an appearance is not treated as voluntary, 
because it is made in order to save property which is arleady 
in jeopardy in the hands of, a foreign tribunal; but if a 
defendant enters an appearance before any property has been 


— r — 





1. (1885) 55 L. J. Q. B. 39, 
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seized, such an appearance may be .a voluntary appearance.” 
Bowen L. J. is equally clear on the question. “It is 
true that a defendant does not do so ina case in which goods 
belonging to him have already been seized by a foreign tribunal, 
so that he only appears in order to get them released; but if his 
appearance is not a compulsory appearence, but is voluntary, 
then the matter stands in a different position”. Cave J. in the 
case already referred to makes a reservation in favour of the 
defendant appearing under duress. Westlake says that this. 
position is unassailable. He pleads for an extension of the 
doctrine to all cases where the defendant appears to protect his 
property in a foreign court, although there is no order for attach: 
ment or seizure of the same (See page 377). To the same 
effect are the opinions of other writers. Foote on Private Inter- 
national Jurisprudence page 552; Pigott on Foreign Judgments 
Vol. 1 page 349; Dicey on the Conflict of Laws (case 3 in page 
372). The facts elicited in this case show that it was in order 
to protect his property that the appellant appeared before the 
court, and the fact that he subsequently invoked the opinion 
of the court on the merits should not preclude him from pleading 
that the Cochin Court had no jurisdiction over him. 


I do not consider it necessary to deal with the question 
which has been considered by both the learned Judges at some 
length .whether the use of the word may in section 44 is not 
equivalent to conferring powers to enquire into the competency 
of the judgment passed by a foreign Court. If the British Courts 
have a discretion what is to be the limit of its exercise? Are 
these courts to enquire into the merits to ascertain whether the 
judgment was a just one? If S. 44 is not controlled by S. 13, I 
do notthink the use of the word may will give the British 
Courts power to deal with the jurisdiction of the Courts of Native 
States ; noram I prepared to hold. that the use of the word may - 
instead of shall was intended to subject S, 44 to the limitation 
contained in S. 13. 


My conclusion is that the Courts i in British India are compe- 
tent to decide before issuing execution whether the Courts of a 
Native State had jurisdiction*to pass the judgment which ‘i 
sought to be enforced by them. I agree with the order proposed 
by the learned Chief Justice, 


u 
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IN THE HIGH COURT OF JUDICATURE AT oe 


Present :—-Mr. Justice Ayling and Mr.. Justice Napier. ~; 


Kagan Papi Reddi ; A Appellant® 
v. PR: ia (Defendéint).: 
Nanduru Peda Venkatacharyulu go Ae Respondent” ` 4 
(Plaintif). 


' Madras Estates Land Act (Act I of-1908), S: ‘3 (2) d=Jurisdistion “of: Cint 


Courts—Grant of Agrahar am—Presumpton asto grantee being! not owner! of 


Kudivaram at the time of the grant—Burden of. proof. - 


In deciding whether a village falls within the, scope of S. ET (2), a of the Madras ' 


Estates Land Act thereis ab imitio no Presumption that the grantees were not poè- 
sessed of the Kudivaram at the time of the grant. This niust be Proved by the party 
alleging it. 


The party ‘who seeks to oust the insisdiction of the Civil Courts must establish 
his right to do so. 


Jagannadhacharyulu v. Kubumbarayudu (1) followed. 

Second Appeal from the decree of the Court of the Tempo- 
rary Subordinate Judge of Masulipatam i in A. S, No. 70 of 1912 
preferred against the decree of the Court of the District Munsif 
of Bezwada in O. S. No. 566 of 1910. 

V. Ramdoss for Appellant. 

- P. Nagabushanam for Respondent. 

The Court delivered the following 

Judgment :—The first point for decision is one of jurisdiction 
which turns on whether the Agraharam in which the suit lands 
lie is an “estate” within the definition of S. 3 (2) d of the Madras 
Estates Land.Act. If it is so, the jurisdiction of the Civil Court 
is ousted; but this has to be established by the party who seeks 
to oust the jurisdiction, in this case, the appellant (Defendant). 
He has to show in this case :— 

1. That the original grant by the Zamindar was of the 
land reventie alone. ‘ 

2. That the original grantee or grantees were not at the 
time of the grant possessed of the Kudivaram of the village. 

3. That the grant was confirmed or recognised by the 
British Government. | 

There is no question about (3) and as regards (1) the cir- 
cumstances in evidence justify the inference that the Zamindar 
only granted what he was himself possessed of: i.e., the land 





* S. A. Ņo. 73 of 1918, . © 28th August 1914. 
1. ( 14) 27 M. L. J. 283. 
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revenue only. The difficulty is about (2). Appellant’s Vakil 
admits that he has addueed no evidence on the point but he 


| contends that the burden of proof has been wrongly thrown 


upon him.. We must hold, following the decision in the latest 
case in Jagannathacharyulu v. Kutumbarayadu 1 that in decid- 
ing whether a village falls within the scope of S. 3 (2) d of ‘the 
Madras Estate Land Act there is ab initio no presumption that the 
grantees were not possessed of the Kudivaram at the time of the 
grant. T his has to be proved by the party alleging it; no doubt 


` facts might be proved from which. the desired inference could be 


drawn and in the case of an old grant like the present, no other 
means of proof would probably be available. But this. has not 
been done in the present case; and we hold the decision of the 
lower appellate Court on the question of jurisdiction to be 


correct., 

As regards the right to eject, the findings of the lower appel- 
late Court conclude the case. 

The second appeal is dismissed with costs, 


te 


4 


meme 4614) 27M. Ld. 288. 
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‘IN THE HIGH COURT OF JUDICATURE. AT MADRAS.. 


Present, :—Sir John Edward Power Wallis Kt. Officiating 
‘Chief Justice | and Mr. Justice Seshagiri Iyer. . 


Kancharla Venkatraman and others — a.. Appellants * 
v. | NGA (Defendants). 
Koganti Venkatramiah .and: another. ` ... Respondents 
: (Plaintiff and 


9 defendant) ` 


Limitation Act (Act F of 1908),. Art. 144— Hindu Law—Widow—Adoption— 
Adverse possession against—Not adverse to adopted son—Suit within twelve years 
“of adoption. 


` 
Adverse possession against the widow is not adverse possession against the 


-adopted son and a suit brought by him for the recovery of immoveable, property 
_ belonging to the estate within 12 years of his adoption is in time. ie 

Sriramutlu v. Krishnamma (1), Moro Narayan Joshi v. Balaji Ragunath (2), 
Hari v. Waman (8), Haruck Chand v. Bejoy Chand Mahioh (4), followed. 


Appeal from the decree of the Court’ of the Temporary 


‘Subordinate Judge of Masulipatam’ in O. S. No. 13 of f 1912 


(District Court of Kistna),” 

P. Nagabhushanam and T. R. Venkatrama “Sastri for 
Appellants. | 
` V, Ramadoss for Respondent, 

The Court delivered the following __ 

Judgments.—The Officiating Chief Justice:--We see no reason 
to differ from the clear.and , well reasoned judgment of the Sub- 
ordinate Judge.. The question is whether the suit properties 
belonged to Bapayya who died about 1859, or to his wife Kan- 
namma who died in 1875. From at least 1827 to 1875 when Rama- 
chandrudu Bapayya’s son died, the suit. lands are shown to have 
been cultivated by them. After Bapayya’s death part of the land 
was alienated by Ramachandrudu’s guardian. . After Rama- 
chandrudu’s death there were disputes between his young widow 
who many years later adopted the ‘plaintiff and his mother 
Kannamma, and eventually it was agreed to divide the properties 
between them, The lands, which fell to Kannamma arè now 
in possession of the descendants of her daughters. The plaintiff 
suggests that the grant to Kannamma was for her maintenance 
and that after her death Kotamma failed to recover the properties 


* Appeal 129 of 1918. 5 22nd September 1914. 
1. . (1902) I. L. R. 26 M. 148. 2. (1892) I. L. B..19 B. 809. 


3. - (1901) 2 Bom. L, R. 411. OA . (1905) 9 C. W. N, 795, .. 
78 ome - oo . 
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. and “that on his adoption in 1904 he acquired a good cause “of 


action. 

We think the long possession of Bapayya and his son raises 
the presumption that the lands were their property. “On the 
other hand, the defendants have altogether failed to prove that 
“the properties ever belonged to Kannamma’s father who is said 
to have borne the name.of Akkayya. The Zemindari accounts 
show that one Akkayya owned some of the suit lands in 1802 
but there: is no reliable evidence, he was Kannamma’ s father, 


aand as Bapayya and Ramachandrudu acquired lands, it may well 


‘be as observed by the Subordinate Judge that these particular 


` Jands were acquired from strangers. 


< The probability is that on the death of Karehana 
leaving a childless. widow his mother Kannamma who had her 
‘daughter’s children living with her ordered Kotamma to allow 
her to have-half of the properties. . Such an arrangement would 
not be unnatural and is, we think, borne out by the évidence, 
Subsequently ‘the grant to Kénnamma was referred to by 
Kotamma as made for her maintenance. It i is of course ‘clear 
that such an arrangement could not bind the reversioners or a 
subsequently adopted son. The Subordinate Judge has “held 


that the suit was not barred, following the judgment of ‘Bhash- 


yam Iyerigar’ J. in Sreeramulu v. Kistnamma 1. Though the 
observations of ‘that learned ‘Judge were’ ‘obiter ‘they were in 
accordance with ‘the decision of Farran C. J.’ and Candy J.i 
Moro Narayana Joshi v. Balaji Raghunath? which was followed 
by Jenkins C.J. and Candy. J. in Hari v. Waman 8 and -by 
Harrington dnd Mookerjee JJ. in’ Harrack Chand Babu 
vi Bejoy Chand Mohatab4, In ee decisions it has been 
held that an adopted son is entitled under ‘Art. 144 to sue for 
immoveable property within 12 years from the date of adoption. 
We have also been referred to the decision of the Privy Council 
in Runcho Das v. Parvati Bai 5 that a reversioner’s right - to 
sue for moveable property accrues on.the death of the widow 
and that consequently he has six years under Art. 120 which 
supports the same view. 

-For these reasons I am of opinion that the appeal’ fails and 
must be dismissed with costs. The memorandum ‘of objections 
is dismissed: with costs. : 

4. (1902) I. L. R. 26 M. 148. 2. (1892) I. L 


R. 
8. (1901) 2 Bom. L. R. 4J1. 4. (1905) 9, C. W, N. 795, 
5, (1899) I. L, R. 28 B. 725. ; 
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Seshagiri Iyer J :—The learned Chief Justice has found on 


the facts. I entirely agree. The point which arisés for decision 


is whether the adopted son’s right is lost by the defendants 


having’ acquired title to the property by adverse possession 
against his mother: Under the Limitation Act XIV of 1859, 
it was. settled law that adverse possession against a widow in pos 
session, as limited owner bound the reversioners as well as the 
adopted sons. See Amritlal Bose v. Rajonikant Mitler 1; 
Krishnaji Janardhan v. Morbhat 2 and Atchamma. v. Subba- 
rayudu 3. The principle of these decisions seems to be that, as a 
widow in possession represented the estate for the time being, 
prescription against her affected the estate and not only her 
limited interest in it. 


A distinction was however, made in the case of alienations 
by a widow. In such cases it was held that the act of the widow 
only’ affected her interest in the property; see Gya Persad 
alias Lal Persad v. Heet Narain t and Srinath Kur v. Prosunno 
Kumar Ghose 5. In this state of the law, Act IX of 1871 was 
introduced. Articles 141 to 145 correspond to articles 140 to 
144 in the acts of 1877 and 1908: it is clear that the legislature 
intended by these new articles to introduce a radical change 
regarding the starting point of limitation. Article 141 (I shall 
refer to the Act of 1908 hereafter) gives the reversioners a period 
of twelve years to recover the property of the last male owner 
from the death of the widow, thereby indicating that acquisitions 
of rights against her are of no avail against reversioners. The 
position is made clearer by S. 28 of the Limitation Act which 
was introduced for the first time in the Act of 1871 (S. 29 of 
that Act): by that section the right extinguished and consequent- 
ly the right acquired by the person prescribing is the right of 
the person in possession. This is giving effect to the: principle 
mentioned by Muthuswami Iyer and Shepherd JJ. in Sambasiva 
v. Raghawa 6 where they say, “ that it has been repeatedly 
held that the title acquired by adverse possession for 12 years is 
only equivalent to that given by a parliamentary grant of the 





“4, (1874) 15. B. L. R. 10. P.C. 2. (1888) I.D. R. 188. 276. 
“8. (1870) 5.M. H.G. R. 428. 4. (1862) I. L. R 9 C. 93. 
5. (1888) I. L. R. 9 ©. 984. 6. (1890) I. L. R. 18 M. 512. 
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interest vesting’ in the party affected by the adverse possession.” 
The party affected in the first instance being the widow, 
it is only her interest that is acquired: it seems to me 
therefore obvious that the legislation of 1871 proceeded on 
the ground that no one cah ordinarily prescribe for more than 
what the person against whom he is prescribing is entitled to. 
But the matter has been .complicated by introducing a special 
article’ in the case of reversioners and by not providing in a 
similar way for the case of adepted sons. Further article 134 
by making it possible for a stranger to bind the whole estate by 
taking a conveyance from a limited owner shows that the prin- 
ciple I have.been referring.to is not of universal application. ; 


As pointed out by Mr. Justice Bhashyam Iyengar in Sree- 
ramulu v: Kistnamma 1 there is no justification for placing an 
adopted son in a worse position than that of a reversioner ; it 
may be a case of omission on the part of the legislature to 
safe-guard his interests in the same way as it has done in the 
case of a reversioner. We have therefore to see whether the 
existing provisions are not sufficient to protect him. If article 
144 applies to the case of an adopted son, he will practically be 
in the same position as a reversioner ; this can be done on the 
analogy of the decision of the Judicial Committee in Ranchodas 
v. ' Parbati ? . There it was held that’ when a reversioner 
seeks to recover the moveable property of the last male owner, 
he. has 6 years from the death of the widow to sue: it was 
pointed out -that there is nothing corresponding to article 141 
regarding moveables. Their Lordships held that the cause of 
action to sue arises, on general principles, on the death of the 
widow in the case of a reversioner. The same rule a fortiori, 
governs the right of an adopted son. 


` "The principle of the decision is that until the plaintiffs: 
right to immediate possession accrues, his right to possession is 
not barred. In the case of a reversion the causé of action will. 
accrue on the death of the widow: in the case of an. adopted son 
on his adoption. : 
As the Judicial Committee held that the residuary article 
120 applied to moveables, we may hold that the. residuary article 


1. ' (1902) I. L. R. 26 M. 143 -` 2. (1899) I. L.-R.23. B. 725. 
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144 applies to-a suit i the adopted son:: for the -recovery of 
immoveable, property.;.° 5, ° | : 

: If Art. 144 antes aad if the starting E is oe date of 
his ‘adoption, the- present claim 'is not “barred by- limitation. 
This conclusion has the sanction of eminent Judges in this 
country. See Sreeramulu v. Kristnamma 1. Moro Narayana 
Joshi-v. Balaji Raghunath 2, Hari v. Waman 3; and Harruck 
Chand. Bibi v. Bejoy Chand Mahatab 4. The defendants have 
not. therefore, acquired any, right by prescription against the 
plaintiff. The appeal- must be dismissed- with costs 


wy 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir John Edward Power Wallis Kt. Officiating 
Chief Justice and Mr. Justice Hannay. 


Bhathey Sundara Rajan and others ... Appellants* 
nm ` (Defendants). 
A. A. Kuppusami Iyer and another’... Plaintiffs 

(Respondents.) 


ta 

Inventions and Designs Act (Act V of 1888), Ss. 20, 29—Suit for infringe- 
mentof Patent--Pleas—Want of noveliy—Want of subject matter—Included in— 
General Clauses Act,—S, 6—Indian Patents and Designs Act II of 1911~ 
Suits instituted before—Applicability of—In respect of defences open. 

Under the Patents Act of 1888, the defendant in an action for infringement of 
patent is not allowed toraise the defence that the device is not new unless he 
satisfies the conditions of S. 29 Cl. (4). 

_ Plea of want of subject-matter is included in the plea of want of novelty and 


is excluded by the section, 
Having regard to S. 6'(e) of the General Clauses Act, the provisions of Act II 


of 1911 enlarging the defences open in a suit for infringement cannot apply to suits 
instityped before the coming into force of that Act: 


Appeals from the decrees of the District Court of Madura in 
O. S. Nos. 2,3, 4and 5 of 1906 respectively. 

C. V. Anantakrishna Aiyar for Appellants. 

T. Rangachariar for Defendants. 

The court delivered the following 


‘  Judgment.— The Officiating Chief Justice:—These are appeals 
from the judgment of the District Court of Madura in several 
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connected cases in which the plaifitiffs sued for. an. infringement 
of a patent taken out by the Ist plaintiff in the-year 1902 for the 
“ Ampthill Patent:Loom,”!), The District. Judge ‘has ,fourid that 
the infringement has been- prad and -has- given jedement for 


4 


the plaintiffs, ` rg Te pS Hens aro go l Erz 


“Under the Patents Act of 1888" ce The Invention ‘ii Designs . 
Act V of 1888) a "defendant in an action for infringement 1 is 
not allowed to set up by way of defence all the grounds on 


. which the grant of the Patent could bé opposed, grounds which 


are to be found in S. 20 of the Act.” One of those grounds is 
that invention was not a new invention. Under S. 29 (4) a 


. defendant is not allowed to set up thé defence that the invention 
_ was not new, “unless the defendant or some person through: 


whom he claims, has, before the date of the. delivery of the 
application for leave to file the specification, publicly or actually ; | 
used in some parts of British India or of the. United Kingdom the 
invention with respect to which the exclusive privilege is alleged 
to have. been infringed. = 


“Now, it thas, been sought, in the argument before us, to 
escape from the operation of this, section on two grounds ; it has 
been contended for the Appellants that the defendant is not 
precluded from pleading that the alleged ‘invention was ‘not the 
proper subject-matter of a patent, or that ‘there was no subject, 
matter for the patent. It is quite true.that in “English patent 
cases it has been the custom to plead, not only that the alleged 


invention was not new, but also, that it was not the proper 


subject matter for a patent; and accordingly, in many text books 
this matter is treated as distinct from “the question whether the 
invention is new, whereas other text-book’ writers analysing the 
matter have pointed out that there is no real distinction. This 
objection was taken before me sitting .on the original, side last 
year (in O. S. No. 178 of 1911) and I disallowed it. It-is quite . 
clear from a perusal of the Patents Act of 1888 andthe same 
conclusion follows. from a ‘perusal of the present Patents Act, 
(the -, Indian . Patents and Designs Act IL of. 1911), “that, the 
framers of these Acts did not intend that there should: be: any 
separate defence to the grant of a patent on the “ground: of want 
of subject-matter as distinguished from want of novelty. 
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‘The grounds upon which the grant.:ofa Patent may be 
opposed are set out. in S. 20° of the -Act of 1888, and they 
contain ‘no mention of-any defence of “want of subject-matter. 
The Legislature, if I may say. so, I think, tightly took the view 
that any defence which had been raised under that head might 
appropriately be brought under the head of want of novelty. 
Consequently, we are of opinion that it is not open to the 
appellants in these cases to raise any defence of want of subject- 
matter as distinguished from want of novelty, and if they wish 
to rely upon want of novelty, then of course they are Dousa by 
the restrictions in S. 29 (4). 


-A second attempt was made tot escape ies embarrassing 
provisions. It was pointed out that there is no such restriction 
on the defendants under the Act of 1911. .Under that Act, as 
“in England, any of the statutory grounds for opposing the grant 
of the Patent may be pleaded in answer to an action for an 
infringement of a- patent. It-was argued that, although this 
provision was not in force at the time that this suit was tried 
and decided in the Lower C ourt, we were a Court not only of 
appeal but, of re-hearing | also and that we ought to apply the 
law as it at present exists to apply the Statute of 1911 rather than 
the Statute of .;1888, and we were referred to'a case in Kana- 
kayya.v. Janardhane Padhi". That decision of the Full Bench 
is.not authority for any such extensive proposition ; that decision 
is. entirely limited: to the construction of the word ‘final’ in 
a certain section of the Madras Estates Land Act: (Madras 
Act I of 1908). : Even as to that, the learned Chief Justice who 
presided entertained some doubt as to the correctness of the 
ruling, but in any case that decision is no authority for any 
broad proposition as to the retrospective operation of . Statutes. 
However, it is -unnecessary to deal with -this question on 
grounds of general principle because it is most clearly dealt with 
by oné of the ‘provisions of the General Clauses Act (X of 1897) 
which déals with cases “ where any Act ‘of the Governor-General 
made after the commencement of this ‘Act; repeals an 
enactment ‘hitherto made.” The Act II of 1911 has repealed the 
Act'V of'1888-and therefore’ it is a clear case for the application 
of the section. Now, section 6 (e) provides that “ unless a 
PES OE ete Wi (A9021 Mi D. SBE BY) 6 t o ae 


i Sundari. 
Rajan 


Kuppusarii 
Tyer. 


ened 


. The Ofig: 
Chief Justice. 


Tho Offg: 


Chief:dustiée. 


-576 THE MADRAS LAW JOURNAL REPORTS. [vou: XXVII 


different intention appears, the repeal shall not affect” “any 
investigation, legal proceeding; or remedy in respect of any such 
right, privilege, obligation, or liability, penalty, forfeiture or 


punishment as aforesaid.” And the words “egal proceeding ” 


are sufficiently wide to cover a suit “for: infringement. . It i 15 


however ‘expressly provided that any such legal proceeding or 


remedy may be continued. or enforced as if the Repealing Act 


had not been passed. It is therefore clear that this ‘objection also 
must be over- -ruled. It only remains then to see whether the 
District Judge has: arrived. at a correct conclusion with regard 


to the limited defence to which the ‘defendants are restricted sọ 
far as regards want of novelty. 

Under S. 29 A) it is for the deferidant “tò show that either 
he or some person through ‘whom’ he claims, before the date of 
delivery or receipt of the application has publicly or actually used 
the invention: The District Judge has found that none of-the 


defendants ‘in these appeals has discharged that burden and : as 


Tegards all bit: one’of them the learned Vakil-for the appellants 
has been unable to contend even that they: ‘have discharged it, 
because they have failed to produce: any ‘evidence of prior- user 
on their own: ‘part or dn- the part ‘of. those’ “through - ‘whom 
they claim and thereforé these appeals-must fail: As regards one 
of-the-appeals (No. 143) the defendant in the-Lower Court has 
adduced some evidence’ but the: District..Judge has\.found that, he 
has not discharged. the burden... In this connection the District 
Judge has called attention.to the. provisions of S. 37. of n 
Act which require that both the defendant should. deliver .‘ 

written statement of the particulars of the grounds, if any, upon 
which he means to contend that’ the plaintiff is not entitled to 


33 


< an exclusive privilege............ > There is a further provision 


that.no evidence at the trial shall- be allowed to be given in proof 


‘ of any breach of the. conclusive privilege, or of any ground 


impeaching the validity of that privilege, or_ of any-objection or 
ground affecting such a privilege, unless such _breach or other 
matter-as aforesaid has been stated in.the particulars delivered 
under this section.” 

Now, in his written statement’ “this C ‘did “not 
give. any particulars—and he does not seem. to have, - been, 
called upon, to give any particulars—it was only at the trial it 
was discovered that he opght to have been called upon to“deliver 
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particulars, He was however a party to an affidavit which was 
.put in at an early stage of the case on behalf of himself and the 
other defendants (Exhibit T 7) ‘and I think.this affidavit may 
be treated as particulars. That affidavit says that “ Obla 
Munisami Iyer started his loom 15 years ago and worked 
it through Sambu Ramaswami Naicker, Hanumanta’s son Alagiri- 
swami and others.” At the trial this defendant did not even 
attempt to prove this, and it was disproved, Obla Munisami 
was called as the 14th witness and he said he was a weaver and 
purchased goods from others, but he denied he had started this 
system. He.said he got some of these cloths with borders with 
animal patterns, the first of them in 1900. It is not necessary 
to pursue this part of the case further, because it is not the case 
on which this defendant relied at the trial, Assuming that he 
-was at liberty to go into it—if.he was to be allowed to go into it 
. —~the particulars ought to have been amended as provided in the 
Act. His defence was that he learnt the process from one Ghose 
Krishnier of Tanjore the 26th witness. We agree with the 
learned judge that this story is most unsatisfactory and cannot 
be accepted: Ghose Krishnier says he learnt this system from 
Benares but, as the District Judge points out, no one was called 
who could speak with any authority as to whether such a system 
was known in Benaresatall. On the other band, there is evidence 
that such knowledge as this man Krishnier had of this system, he 
acquired in Madura, and apparently through the instrumentality of 
this defendant, so that it was this defendant who taught Krishnier 
rather. than Krishnier taught this defendant and after the date of 
the application. Exhibit 35 (d) (p. 176 of the printed papers) is 
an entry in Krishnier’s account showing the expenses incurred in 
going to Madura to work ‘ Adaipet.’ Exhibit Y of the 18th June 
1901 is another entry in the accounts of the 13th witness. 
-T. K. Venkatarama Aiyar a cloth merchant in Madura showing 
that he paid Balian, that is to say, this defendant, remuneration 
for preparing an Adaipet. harness on Ghose Krishnier’s account, 
so that in 1901 after this patent had been applied for—we find 
Krishnien going to Madura to learn to work ‘ Adaipet’ and getting 
on ‘Adaipet harness prepared-—a phrase which covers the plaintiffs 
invention. All this evidence points to Krishnien first becoming 
acquainted with process of this kind in 1901, so that he cannot 
have taught it to the defendant in 1897 as alieses in the 
-79 
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- Bufdaja  defendant's evidence. As‘pointed out by the District Judge there 
Hei is another part of the évidence which discredits Krishnien’s story. 
weiipuaitil According to his own evidence, he first met- Baliah at the house 


er. | 7 a - . : . 
Bee | of the 13th witness- T. K. Venkatrama’ Aiyar and the 13th 
‘és, witness then mentioned that this defendant Baliah was about to 


Chief Justice. work for him. Exhibit 28 which is the agreemént under’ which 
Baliah, the defendant, worked for the 13th witness is dated the 
26th of May 1900, so that the first meeting between Krishnien and ` 
Baliah would be in 1900. That again disproves: the story. that 
the defendant Baliah learnt the process from Krishnien in 1897, 
Now, it is not ‘the present defendant’s case, and there is no 
evidence, that he learnt this process in any other way. Nor is 
there any satisfactory evidence tbat’ he ped: it before the aate of 
the plaintiff's application. 

In argument in appeal, reliance was placed on’ Exhibit 28; 
it is dated 26th May 1900. This is the agreement that I have . 
just referred to. All this agreement says is “ we shall bring you 
what we have weaved newly.” ` There is no express reference to 
weaving by “ Adaipet.”: Assuming that the defendant in June 1900 
was producing borders with animal patterns, it does not follow 
that he was doing so by‘the plaintiffs process or anything like 
it, In June 1900 he is found purchasing Vulties in considerable 
quantities  Vulties, as explained in the judgment of the District 
Judge are the reeds which were used before. the plaintiff's inven- 
| © tion and which under the plaintiff's invention were discarded in 
favor of twines. His evidence is that he would not use Vulties 
when working in the Adaipet system. Therefore, the only 
inference is that the Vulties which- he bought in June 1900 
were to be used on’. something very like the old system, 
and there is farther evidence, which the District Judge has 
accepted, that it was possible, with this vulty system to 
produce -animal patterns though it wasa much more trouble- 
someé thing than under the plaintiffs system. The evidence 
goes to show that the plaintiff's invention was complete in 1900 — 
and that in that year he shewed it to Mr. Chatterton, the 
Director of Industries, when he visited Madura; and, it was 
only material that it should have, at any rate in a general sort 
of way, got known to the weaving community in Madura, ‘and it 
may well be that attempts were made to.copy it, even at that 
very early stage. 
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_., There is-rather a suggestive piece of evidence in’ this respect 
which was: put in by the ‘defendants, Exhibit 10 -series. That 
shows that there was a suit brought by a cloth merchant 
against a weaver who had obtained an advance from him on a 


promise to make an’ Adipet machine and had failed to do so. - 


Then we have Exhibit 32 which is dated 2nd March 1901— 
that is after the application. That is a post card to the 
present defendant, Baliah:from his cousin in which: the cousin 
asks ‘can the adipet you are now using be used for the border 
only ‘or for the whole cloth’? This may show that the defendant 
had got.wind of the plaintiff's invention and was using some- 
thing of the same sort, but it certainly does not show ‘that the 
defendant had been using this particular process before the date 


of the plaintiffs application. .The meaning of this post card 


would have been much clearer if the letter to which it isa. 


reply had been produced and it is very Sigit that it has 


not-been produced. 


‘As regards the evidence not directly coniiected with the 
present defendant the District Judge, observes, and the evidence 
appears to bear him out, that there is no satisfactory evidence 
of the manufacture. of ‘these animal borders i in, Madura before 
1900, before the time’ when the plaintiff was making this 
invention, but it is not. necessary. to go into the general aspects 
of, the invéntion, and it is undesirable to do so, because they. 
are the subject matter of an application for revocation which 
will have to be dealt with on. the original side of the court. For 
the purpose of,disposing of these appeals, it is sufficient to say 
that in our opinion the District Judge was right in holding that 
the defendant had failed to discharge the burden of showing. that” 
this. process was used either by the defendant himself or by 
those-through whom he claims before the date of the pena 
application, . oe : “ 

The result is that the appeals fail and ‘are’ asian with 
costs, N : 
` Hannay J :—} agree.- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir John Edward Power Wallis Kt. Officiating 
Chief Justice, and Mr. Justice Hannay. 


Sri “Datla Venkata Subba Raju Garu 


and another .. Appellants* 
(Plaintiffs.) 
v. 


Gatham Venkatrayudu Minor þy Sani 
Varapu Venkiah. l ... Respondent. 
(2nd Defendant) 


Evidence Act, S. 119— Date of conception—No presumption of, being on 289th 
day before birth—Hindu Law— Alienation by y father—Birth af: son within 280 days 
—Effect of. 

Though there is a conclusive presumption that a child born within 280 days 
after access has ceased, is legitimate, there is no simflar or any presumption that a 
particular child was conceived on the 280th day before its birth. It is matter for 
proof in each case when the conception took place and in the absence of evidence as 
to it, the party relying upon the fact of such conception must fail. i 


Quaere: Whether purchasers for value are bound to inquire whether the wife 
of the alienor is enceinte, . 
Minakshi v. Veerappa (1), referred to. 


Appeal from the decree of the Court of the Subordinate 
Judge of Cocanada in O. S. No. 76 of 1910. 

‘The suit was for sale on a mortgage bond executed by the 
lst defendant, the father of the 2nd defendant. The bond was 
executed 276 days before the birth of the 2nd defendant. The 
1st defendant admitted the execution of the bond and his liability 
thereunder. But the 2nd defendant denied the genuineness of 
the bond and contended that it was not binding on him. The 
plaintiff's case was that the 2nd defendant was not in existence 
on the date of the execution of the bond and. could not therefore 
dispute its validity. The Sub-Judge of Cocanada held.that under 
S. 112 of the Evidence Act the presumption was that the 2nd 
defendant was in the womb on the date of the execution of the 
bond. He accordingly decreed the suit as against the 1st defen- 
dant and his share of the family properties: and dismissed it as 
against the 2nd defendant and his share of the family properties. 
From his decree the plaintiff preferred the above appeal. 


P. Narayana Murti and P. Somaswndram for Appellants. 





* Appeal No. 280 of 1911. Tth August 1914. 
+ 1. (1884) I.L.R. 8 M. 89, 
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The onus is on'the son to show that-he was conceived i in the 


womb on the date of the suit bond.. S.-112 of the Evidence Act’ 


lays down a rule of presumption ‘only with respect to:Jegitimacy 
and has no application to æ case in which the „question is raised 
as to the exact.time of conception. 


' There‘is no presumption of Jaw or fact that any person was- 


conceived at a- particular time, as the period of gestation varies 
according to Western Medical: Science from:220-to 314 or 320 
days. Taylor on Medical Jurisprudence, p. 48. Even assuming 
that the 2nd defendant was conceived on the date in question a 
bona fide purchaser ‘for value is protected as it is impossible for 
even the mother, much less for a stranger, to know whether a 
a child has been conceived or not. 
The Respondent was unrepresented. 

` - The Court delivered the following 

_ Judgment :—In this case the Court has found mae the 
alienation by the 1st defendant the undivided father of- the 2nd 
defendant was made 276 days before the birth-of the 2nd defen- 
dant and has come to the conclusion that it was made after the 
2nd defendant: was conceived and at a time when the 2nd defen. 
dant had acquired an interest in the property. This conclusion 
he has based on S, 112 of the Evidence Act which provides 
“that the fact that any person was born during the continuance of 
a valid marriage between his mother and any man, or within the 


280 days after its dissolution, the mother remaining unmarried” 


shall be conclusive proof that- he is the legitimate son of that man 
unless it can be shown that the parties to the marriage had no 
access to each other at any time when he could have been begot- 

n.” The presumption is that a child born within-280 days atter 
- possibility of access shall .be deemed to be the legitimate child 
of the father.. It is not that such a child was conceived 280 
days. befare its birth. 280 days was no doubt the period chosen 
in the section because it is, accepted as the average period of 
gestation, but Taylor and other medical authorities show that is 
only-an average and that theperiod is often longer or shorter in 
individual. cases, In these circumstances there does not seem 
to be any strong reason for raising a presumption that the. 
particular child was conceived 276 days before his birth, Whe- 
ther he was or not is.susceptible of proof as, where acces” has 
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been. continuous. even the mother could. not give: -the date of 
conception: within a few days. , 


“ We: have not been referred to any:' more or ies aia 
íle of Hindu. Law fixing the date'of conceptiomat so many 


- days before birth, and, as observed in Minakshi v. Virappa 1 


science has not arrived at such a point that, where there 
thas been -feequent opportunity of access between the parents 
a conclusive --opinion can be formed as to the exact moment of | 
conception. -In .this,state of things the learned Judges observed 
that there are obvious reasons of convenience for holding that a 
purchaser for value is not bound to enquire whether the wife of 
the seller is enceinte and suggested that the rights of a son in 
the womb to ancestral: property might possibly not prevail 
against an alienee for value. We abstain from discussing the 
question as it is unnecessary and the respondent i is not represented 
before us. 


- For'the purposes: cof the present. ‘case, it is sufficient. to. say, 
that if. the 2nd defendant., desires.to rely on the defence that he 
was-conceived. before the date-of the alienation in question it is 
incumbent, on him to ‘prove it by clear‘and-satisfactory evidence 
and this he has failed to do., :We must-allow the appeal and, 
modify the decree accordingly. with costs both here and below. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present’ :— Mr. Justice Seshagiri Aiyar and Mr, diets 
Kumarasami Sastri. 


Krishnasami Pillai wie Wpetians® 
v. (3rd Defendant) 
Kgthandarama Naicken and others. ... Respondents. 
` A (Plaintiffs and - 
(Üst Defendant. 
Dedication—Public charitable heng akan nalih Da aa Comat of the 
tettlor. 


Where there has been 2 ag dcdiontion -of ‘properties to, publie 


f charitable trusts there can be no revocation. 


The subsequent conduct of the founder i in not giving at o it vill not TYendér 
the trust nugatory.. - - 4 


*8, As No,’ 2385 of 1918. 18th August 1914, 
1. (1884) I, L. R. 8 M. 89. 
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Re Shums Trust.: Prichard v. Richardson (1) followed. Pallaya Chetty v. 
Vedachellam Pillai (2), Mahadéva Iyer v.. Sankarasubramania Iyer (8) Ref. to 
“Abdul Rajak v. Bai Jimbaha (4) followed. Suppammal v. Oolisctor of Tanjore (5) 
ERRIA 


` Second appeal from the Decree of the Court of'the Subor- 
dinate Judge of Negapatam in ‘A. S. No. 694 of 1912, preferred 
against the decree of the Court of the District Munsiff of 
Negapatam in O.S. No, 46 of 1911. 

.Ġ. S. Venkatrama Aiyar and’ G. S. Ramachandra Aiyar 
for Appellant. 

C. S. Venkatachariar and B. Narasimha Aiyar. for Res- 
pondents. 
i The Court delivered the billowing 

Judgment :—The facts of this case are not | in dispute. On 
the 11th November 1894 one Nilayathakshi executed a deed of 
trust (Exhibit 1) by which she settled certain properties on a 
temple. She constituted herself the trustee during her life time 


and provided in the said ‘deed for the carrying out of the trust by . 


certain individuals after her death. She died onthe 12th-April 
1907. ‘On the day previous to her death she- executed 
a will (Exhibit IV) by which she’ ' purported ‘to_-revoke Exhibit 1 
and to make a new’ disposition: of her ‘properties, The 
dispositions themselves’ were- in. ‘favour of the ‘temple to 
which she had given the properties” comprised in Exhibit 
I. The present suit is brought for a declaration that 
the will of 1907 is inoperative and has not the effect of revoking 
the trust of 1894 ; and that under the terms of the trust aee 
the plaintiffs are entitled to possession. 


The question for consideration ‘is he there was a 
complete dedication of the properties Exhibit I, to the temple 
‘and if‘so, whether it was competent to, Nilayathakshi to revoke 
the trust. We think there was a complete dedication. In the 
document itself she cays “I haye given away by this deed of gift 
this day to the. said Sri Nilayathakshi Ambal the said shops, etc.” 
It is true that later on she says “I shall establish a Kattalai in 
‘my name for charity.in the night time.”. This ‘clause should 
= be construed as aaa an intention to settle the property 


1. (1904) 91 L. T..192. a 2. (1911) 2 M. W. N. 376. 
-8, (1911) 2M. y: N. 382. å. (1911) 14 Bom. L R. 292, 
: . . 5 (1889) 12 M. 387, 
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‘only in future. .It only ‘indicates that the details in respéct of 
the dedicated property shall be settled later on. Much stress was 
laid upon the statement in Exhibit I to the effect that this deed 
of gift and some other documents “ which are the title deeds for 
the said shops” have been. handed over to Kothandarama 
Naicker. -It is not disputed , that the deeds were not handed 
over. From this it is argued that. the settlor never fully carried 
out-the dedication. .It is in evidence that this.lady contemplated 
that she would die almost immediately; but she recovered and 
lived for a considerable time. She therefore rightly held posses- 


; sion of this document as under the terms of the trust she was 


herself to be the trustee during, her lifetime. We do not think 
that the fact that the deed of gift was not handed over is any 
indication of the terms of the trust niot having been givea silet 
to. 


- There is further the fact-that in the year 1906 ine purport- 
ed to cancel Exhibit I by. a registered document Exhibit III. 
Exhibit LI says “I have hereby, cancelled the deed. of gift which 
has been executed by meon the lith | November 1894 to the 
name of Sri: Nilayathakshi Ambal.” : It is clear from this recital 
that the lady. treated: Exhibit I as a valid. dedication ; 
only she thought she had power to revoke it, She says 
“I-am not now willing to act according to that. deed of 


“gift”. The fact mostly relied upon by the learned Vakil 


for the appellant is .that after Exhibit I Nilayathakshi dealt 
with the property as if it was her own and never carried out.any 
of the terms of the trust contained in Exhibit I. The argument is 
that Exhibit I was simply a paper transaction which was never 
intended to have effect. If there has been a valid dedication the 
subsequent conduct of the settlor will not, render it nugatory. 
At the time of the settlement all that was necessary to give effect 
to the wishes of the settlor had been done. If the terms of the 
settlement are not carried into effect, it will make the settlor’ 
liable for, breach of trust. It will not destroy the once validly 
created settlement. Under the Indian Trusts Act (II of 1882), - 
which no doubt applies in terms only to private trusts, it is not 
open to a settlor to revoke a completed settlement. The 
English law is to the same effect. See Newton v. Askew 1, 








1. (1848)-11 Beav. 145 ; s. c. 50 E. R. 772. 
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Ellison v. Ellison .. t Our attention has not been drawn to any 


ĉase in which it has been held that after a valid dedication to 
public uses it is open to the settlor to revoke it. On the other 
hand in Tudor on’ Charities it is’ stated that “theré can be 
ho revocation after a valid dedication to charitable uses and the 
case of Re Shum’s Trust; Prichand v. Richardson 2, is quoted 


-in “support of it. It was broadly argued by Mr. Raniachandrier 


that accordirig to decided cases if the terms ‘of the trust have not 
been given effect to it must be presumed that there has been no 
valid dedication. The case of Suppammal y. The Collector of 
Tanjore 3 is chiefly relied upon for this proposition. In the 
first place it is to be remembered that in that case-the property 
dedicated was the ‘joint family property of two brothers one of 
whom alone executed the deed of trust. It.is true that the 
language ‘of Parker J. would seem to indicate that when the 
trust was'not carried out to document must be regarded as of no 
effect ; but the learned Judge also referred to the fact that it was 


by one‘of the undivided brothers that the settlement was made, 


“We do not think that the learned Judges intended to lay down 


asa matter of law that where the terms of a trust have not been 
given effect to the defaulting trustee can claim to revoke the 
trust. 


The case of Muhamad Aziz-ud- din Ahmad Khan v. The 
Legal Remembrancer to Government 4 proceeds upon grounds 
which are peculiar to the Muhammadan Law. The author of the 
trust “never parted with the possession until his death, and, as 
under the Muhammadan Law in cases of gifts and trusts posses- 
sion is essential, it’ was held in. that case that there was no 
complete’ dedication to public uses by the mere’ execution and 
registration of the document. On the other hand in the case 
reported in Hidaitoon-Nissa v. Syud Afzul Hossein 5 it has 
been held that where a voluntary settlement has been completed 


` it is not open to the settlor to revoke it, ‘The cases-of Pullayya 


Chetty v. Vedachella Pillai ® and Mahadeva Iyer v. Sankara 
Subramania Aiyar 7 distinctly lay down that in cases of public 








1. (1802) 6 Ves. 656 ; `s. €. SLE. R. 1243. = 


-i 2, (1904) 91 Law Times 192. - ~ 8. (1889) I. L. R. 12 M. 887. 
4, (1898) I. L. R. 15 A. 321, 5. (1870)2. NI W. P. H. O. R. 420. 
6. (1911) 2 M. W. N. 376 7. (1911) 2 M. W. N. 382 
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p 
trusts there can be no revocation a there has been a complete 


babi 1 supports this view. We must therefore hold that as on the 
execution of Exhibit I there was a complete dedication of the 
property to the temple it was not open to the Settlor Neelaya- 
thakshi to revoke that .dedication by the will which she executed 
prior to her ‘death. The decision of the Subordinate Judge is 
right and we dismiss the second appeal with costs of the 


< pean 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Ayling and Mr. Justice Hannay. 


Reddi Rami Reddi ... Petitioner* (Respondent.) 
v. f 4 
Public Prosecutor of Kurnool ... Respondent (Petitioner) 

Cr. Pr. Code S. 195—I. P.C. S. 182, 198—Sanction for offences under, by 
Sessions Tudge—Stalement made to Police officer and Sub-Magistrate—Incompetent 
—Sanction for offence under 3. 198—Contradictory statements—Court to be compe- 
tent to give sanction for both statemenis, 

Where a Sessions Judge granted sanction for offences under, 8, 182 I. P. ©. for 
having sent false reports to the Police and the Sub-Magistrate and also for an 
offence under S. 198 for having made two contradictory statements one of which |, 
was made to the Sub-Magistrate in the course ofa local inquiry under 8. 64 
Or. P.C. , 

Held that neither the Police officer nor the Sub-Magistrate being subordinate 
to the Sessions Judge the sanction was ultra vires. 

A Court granting sanction under S. 193 in respect of contradictory statements 
must be competent to grant sanction in respect of each of the statements. 


Petition praying that in the circumstances stated therein the 
High Court will be pleased to revoke the sanction granted by the 
Sessions Judge of Kurnool for the Prosecution of the Petitioner 
(Respondent) in Cr, M. P. No. 5 of 1914 in Sessions Case 
No. 54 of 1913 onthe file of the Sessions Court of Kurnool. 

Dr. S. Swaminadhan and O. Lakshmanaswami for 
Petitioners. 

Public Prosecutor (Nugent Grant) for Government. 

The Court made the following 

Order :—As regards the sanction for prosecution under S. 182 
I.P.C. neither the Police officer nor the Sub-Magistrate to whom 
the reports Ex. H and H, were sent is a subordinate of the Sessions 


* Cr. M. P. No." 178 of 1914. 16th September, 1914. 
1. (1911) 14 Bom. L. R. 398, 
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Judge within the meaning S.- 195 cl. 7 Criminal Procedure 
Code so that the Sessions Judge’s order of sanction is ultra vires. 

The same must be said of the order sanctioning prosecution 
for an offence under S. 193 I. P.C. in’ giving contradictory 


statements. It is necessary that a Court granting sanction in. 


such circumstances-should be empowered to sanction prosecution 
in respect of each of the statements said to be contradictory of 
each other. In the present case one of the two contradictory 
statements was made before the Sub-Magistrate in the course of 
a local inquiry under S, 164 Criminal Procedure and for’ the 
reasons above indicated the Sessions Judge had no power to give 
sanction in respect of this. 

The sanction is set aside ; it is open to the Public Prosecu- 
tor to apply to the Sub-Magistrate for a fresh sanction in respect 
of the two statements made before him. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Kumarasami Sastri. 
A. Chidambara Gurukkal `. .... Petitioner (Compt. )* 
v. 
Sengoda Goundan and another ... Respondents (Accused) 


Criminal Procedure Code, S. 147—Right to enter temple and perform 
Kumbhabhishekham ceremony—Dispute relating to use of land—Formal record as 
to likelihood of breach of the ptace—Not essential. 


A right to enter a temple and perform the ceremony of Kumbhabhishekam is 
a dispute- relating to the use of land within the meaning of S. 147 Criminal Proce- 
dure Code, 


- Kader Batcha v. Kader Baicha Rowther (4), Muhammad Musalhar v 
' Kunjiche Mussatliar (2), followed. 


S. 147 does not require that the Magistrate should formally record a proceed 
ing that there is in his opinion danger of a breach of the peace. 


Miller v. Rajendra Nath Choudhry (8) followed. 
Petition under Ss. 435 and 439 of the Code of Criminal 
- Procedure, 1898, praying the High Court to revise the judgment 
of the Joint Magistrate of Salem in Case No. 8 of 1914 dated 4th 
April 1904. 
L. S. Veeraraghava Aiyar for Petitioner. . 
S. Swaminadhan for Respondents. 


* 





atari 


* Gr. R. O. No, 295 of 1914, Cr. R. P. 258 of 1914. 12th October 1914. 
1. (1905) I. L. R. 99M. 237. - 2. (1887) I. L. R. 11 M. 823. 
3. (1898) 2 C. W. N. 670, 


Rami Reddi 


secutor of 
Kurnool. 


| 
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| 
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The Court made the following 

Order :—This.is a petition against the order of the Joint 
Magistrate of Salem passed under S. 147 of the Criminal Proce- 
dure Code directing the petitioner not to perform the -Kumbhabhi- 
shekam ceremony till he establishes his claim in a Civil Court > 
the case for.the petitioner was that he as Guru of the Nathi and: 


< Vellala Goundars was the only person who was -entitled to per- 


form the Kumbhabhishekam ceremony in the Chinnamman 


. temple, that the counter-petitioners were arranging to have the 


-e 


ceremony performed by another person, contrary to mamul and 
that a dispute likely to cause a breach of the peace exists. ` He- 
prayed that the counter-petitioners be prevented from entering, 
the temple and performing the ceremony. 

The Joint Magistrate held that-the petitioner -did not make. 
out his right and directed him not to perform the ceremony. 
until he established his right in a Civil Court. 

The grounds urged by the petitioner are 

(1) that the right in dispute is not one falling under 5. a 
of Cr, P. C. and that the Magistrate’ had no aana to pass 
the order, 

(2) that there being no fading that there was any likelihood 
of a breach of the peace the order is irregular, sA 

(3) that the right claimed being one which is- not cogniza- 
ble by a Civil Court, the order directing petitioner to abstain from 
the exercise of the right till he established his claim ina Civil 
Court is illegal. ; 

As regards the first point hira is a conflict of authority- 
between the Calcutta and the Madras High Court. See Guiram' 
Ghosal v. Lal Behari Das 1. It was held that a dispute merely 
concerning a right to act as pujari in a temple is not within the 
scope of S. 147 of the Code and this decision was followed in - 
Ramsaran Pathak v. Raghu Nandan Gir 2 l 

` In Kadar Batcha v. Kadar Batcha Pikun 3, it was held 
that a dispute as to the rights to use a mosque between persons 
claiming to be entitled to officiate as Kazi therein isa dispute com- 
ing within S. 147 of the Crl. P. Thecase of Muhammad Musal- 
liar v. Kunjichi Bheku Musalliart also supports the view taken 
in Kadar Bacha v. Kadir Bacha Rowthan 8. In the present 


1. (1910) 1. L. R. 37 0. 578. 2. 1910) I. L. R. 38 G. 887. 
3. (1905) I. L. R. 29 M, 287. 4. (1887) I. L. R. 11 M. 828. 


1 
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case the right claimed is a right to enter the temple and officiate 
at the Kumbhabhishekam ceremony whenever it is necessary to 

“perform the ceremony and it is difficult to distinguish it from the 
Madras cases above cited which I am bound to follow. 

As regards the second point the petitioner alleged fear of a 
breach of the peace both in his petition and the statement given 
to Court. The Magistrate does not in so many words say that he 
is satisfied that there is danger of a breach but this seems to have 
been taken for granted by all parties. In the case of Miller v. 
Rajendranath Chowdhry! it was held that S. 147 does not require 
the Magistrate formally to record a proceeding that there is in his 
opinion danger of breach of the peace. 

The order of the Magistrate is not bad on this ground. 

As regards the third point the materials before me are not 

_ sufficient to enable me to decide whether the right claimed is 
purely one relating to religious rites or ceremonies and does not 
involve the right to use the temple for specific purposes and to 
receive emoluments. I see no reason to interfere with the order 
as to costs awarded by the Magistrate. 

The petition fails and is dismissed. `- 





IN THE HIGH COURT OF ]UDICATURE AT MADRAS. 
Present :— Mr. Justice Ayling and Mr. Justice Tyabji. 
Tangaturi Sriramulu ... Petitioner in Cr. Rev. 

Case 106 of 1914 (1st ac- 
cused in C. C. No. 109 of 

. 1913 on the file of the 
Joint Magistrate of Rajah- 
mundry). 


Nalam Krishna Rao, and others ... Petitioners in Cr. R.. 


C. No. 151 of 1914. (2nd, 
3rd and 4th accused in O. 
v. C. No. 109 of 1913 on the 
: file of the Joint Magistrate 
: of Godaveri.) 
K. Veerasalingam *. Respondent in both. 
‘Criminal Procedure Code, Ss. £37, 350, proviso (a) and (b), S. 258~—Charge 
framed by Magistrate—Successor recommencing inquiry under S. 3850—Order of 
discharge—Acquittal—Further inquiry—Power so order. 





2 Or. Rev, Case Nos. 106 and 151 of 1914. 25th August 1914, 
Cr. Rey. P. 98 and 128 of 1914. 
i 1. (1898) 2 0. W. N. 670. 
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< Sriramulu “Where after a Magistrate had framed a charge under S. 254 of the Code, he 
flow. was transferred and his successor recommenced the inquiry under S. 350 and then 
Veera- passed an order of discharge under S. 253 (2). 
.salingam 


mat Held, that a Magistrate who recommences an inquiry or trial cannot thereby 
Ayling J. modify its nature and the order must be treated as one of acquittal. 

Held also that the District Magistrate who had ordered further inquiry had no 
power to do so, 


The Crown v. Nathu and others (1) foll. 

Petitions under Ss. 435 and 439 of the Code, of Criminal 
Procedure of 1898 praying the High Court to revise the order of 
the District Magistrate of Godaveri in- Cr. R. P. No. 2 of 1914 
preferred against the judgment of the Joint Magistrate of Rajati 
mundry in C. C. No. 109 of 1913. ' 


J. L. Rozario with T. Prakasam and B. Naranha: Rao 
Counsel for Petitioners in both. 

E. R. Osborne, D. Appa Rao with V. Ramadoss and N. S. 
Narasimha Chariar for the Respondent. 

Sydney Smith, for Public Prosecutor on behalf of 
Government. l 

The Court made the following 


-Order :—-Ayling J. We are'asked to revisé an order of the 
District Magistrate of Godavari which directs under S. 437 of the ` 
Criminal Procedure Code further inquiry into the case of defama- 

.tionin which the Joint Magistrate of Rajahmundry, Mr. Stewart, 
had passed what purports to be an order of discharge under S. 253 
of the Code of Criminal. Procedure. 


Mr. Rozario on behalf of Petitioners-argues that Mr. Stewart’s 
order was, in effect, an order of acquittal under S. 258 of the 
Criminal Procedure Code. If this is so, the District Magistrate 
undoubtedly had no power to order further iùquiry under S. 437 
and his order must be set aside as ultra vires. : 


ə 


The facts are these. The case against Petitioners was first 
heard by Mr. Bardswell, Mr. Stewart’s predecessor in office, 
He heard the Prosecution witnesses and framed a charge under 
5. 2540f the Criminal Procedure Code to which Petitioners 

| pleaded not guilty. He was then transferred. Mr, Stewart 
recommenced the inquiry under S. 350 of the Criminal Procedure ` 
Code, examined the complainant as Prosecution witness No. 1 
and then passed an order of discharge under S. 253 (2). 


1. (1903) 38 P. R. Cr. 86. 


1 
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Mr. Rozario contends that a charge having once been framed 
it is not cancelled by reason of the recommencement of enquiry 
and the only course open to Mr. Stewart was either to record an 
order of acquittal or to convict (vide S. 258 of the Criminal 
Procedure Code). l - 

The only question is whether the recommencement of a 
“trial” under S. 350 of the Criminal Procedure Code implies the 
cancellation of a charge framed by the first Magistrate. There 


appears to be no direct authority of this or any other High Court | 


on the point though the ‘Punjab Chief Court has considered a 


precisely similar case and arrived at the conclusion that the’ 
charge remains in force and the subsequent order must be treated 


as one of acquittal and not of discharge (vide Th Grown v. 
Nathu and others 1). 

The interpretation of S. 350 is by no means free from doubt 
but on the whole I am inclined to agree with the view taken by 
the learned Judges of the Punjab Chief Court. The only object 
of the substantive portion of C1. (1) of S. 350 seems to be to leave 


it to the discretion of the Magistrate to either act on. evidence 


recorded by his predecessor or to hear it over again for himself. 
The discretion is somewhat restricted by proviso (a) and proviso 
(b) gives the superior courts-special powers of interference.. 
Subject -to these provisos the discretion is absolute. It is 
not clear why this should involve the cancellation of the 
charge or the transformation of the proceedings from a ‘trial’ 
back into an ‘enquiry’. As far as this court. is concerned, it 
is settled law that the proceedings before a Magistrate in a 
warrant case ander chapter XXI of the Criminal Procedure 
Code are only an‘“inquiry” until a charge is framed; and on 
a charge being framed become a trial vide Palaniandy Gounden 


v. Emperor, and Narayanasami- Naidu v. Emperor 8.- 


. Bearing this distinction in mind it would seem to follow 


that ‘where the proceedings re-commenced under S.- 350 , 


are. only an inquiry they are recommenced as an inquiry. 
Where they are developed into the trial stage they are recom- 
menced as a trial 4. ¢, a proceeding in which a charge 
bas been framed. The second Magistrate cannot ignore the 
charge framed by his predecessor and his position is practi- 


I. (1903) 88 P. R. Gr. p. 35. 
3. (1908) I. L. R. 32 M 218, .- 9 (1909) I. L. R. 32 M 220. 
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cally. the same as that of his-predecessor would- have „been if 
after framing a charge, he had heard further cross ekami- 
nation -of the prosecution witnesses under S. 256 (1) and, 
on ‘a ‘consideration thereof, become ‘satisfied that the charge 
was not well-founded. It may not be altogether out of place 
to refer to Sadagopachariar v. Raghavachariar 1 where it’ was 


“held that the recommencement of'an inquiry under S. 350 did 


not cover a reference to;the Police under S. 202 of the Criminal 
Procedure Code. I do not press the analogy but it is consistent 
with this to hold that, a Magistrate who recommences an inquiry 
or trial does not thereby modify its nature or the stage at which 
it has arrived. Mr. Stewart’s order must in my opinion be 
viewed as one of acquittal and the District Magistrate’s ones 
for further inquiry must be set aside. 

Tyabji J:—S. 350 cl. (1) of the Criminal Procedure Code pro- 
vides for the recommencing and re-hearing of :the witnesses and . 


_ the recommencement ofthe inquiry or trial by the Magistrate who 


succeeds after his predecessor has already heard the evidence. 


. The section is silent on this question whether or not on such 


rehearing any charge that may have been already framed after 
the , first hearing ‘must -subsist. In purporting to interpret 
S. 350 therefore we have really to-decide what would have been 
provided. in the’section ‘had the point been explicitly dealt with, 
It does not appear that the point can be considered to have been 
dealt with by some necessary implication ‘in that which is ex-, 
pressly laid down. On the other: hand, if it is assumed in this 
connection that the ote already framed should be considered 
to be wiped out, the ‘assumption’ involves that- the legislature has 
also overlooked’ “the point that the succeeding Magistrate ought 
in'that case to be empowered to frame a fresh charge or to’ adop! 
the charge already framed with, or without alterations. 


I am not prepared to say therefore that the interpretation 
put upon the section by the Chief Court of the Punjab is not 
the most reasonable one. 

_ The Petitioner ought therefore to have been aan in- 
stead of -being discharged and. the District Magistrate had no 
power to ordet-further ‘inquiry. His: order to o that effect must, 


consequently be set aside. - ne 
* (4668) Li BOW. aga, EY 
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IN.THE HIGH COURT OF.JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sankaran Nair and Mr. Justice Tyabji. 
The Sessions Judge of Coimbatore’ --... Petitioner * 

Criminal Procedure Cade, S. 215—Reference -to quash commitment charge of 
murder, grievous hurt, hurt and riot—No evidence’ of murder or grievous hurt— 
Necessity for further inquiry—No ground for interference, 

Where the accused was committed to the Sessions on a charge of murder, riot, 
grievous hurt, &c., and a reference was made by the Sessions Judge to the High 
* Court to quash the commitment on the ground that there was no evidence of murder 
or grievous hurt the only offences triableexclusively by the Sessions court and if the 
accused went to trial he would have to be acquinted whereas the case was one for 


further i inquiry. ; 
Held, that they were no reasons for quashing the commitment. Emperor v Noor 


Mahomed Suleman (1), followed ; Empress v. Narotam Das (2), dissented from, 

Petition praying that in the circumstances stated therein the 
High Court will be pleased to quash the commitment of the 
accused in Sessions Caze No. 61 of 1914 on the file of the 
Sessions Court of Coimbatore (P. R. C. No. V of 1914) on the 
file of the 3rd class Stationary Magistrate of Erode. 

. The Public Prosecutor on behalf of Govrnment. 

The Court made ‘the following 

Order :—The Sessions Judge has referred the case to this 
Court, to . quash the commitment under S. 215, Criminal 
Procedure Code. Under that section the commitment can be 
quashed only on a point of law. - 

The accused was charged with having committed the offence 
of murder, riot, grievous hurt, and house-trespass. The 
Judge'says'that there is no evidence that Sinna Goundan who 
is alleged to have. been murdered is dead, and there i is also no evi- 
dence that any grievous hurt was caused. The other offences are 
triable by the magistrate. If the commitment is allowed to 
stand, the accused will have to be acquitted, on the charge of 
murder but the Sessions Judge is of opinion that the case is one 
for further inquiry and the acquittal might preclude the police 
from making any such inquiry. . He therefore’ asks us to quash the 


commitment on the ground that there is no evidence to justify. 


the commitment. We are of opinion that on this ground it is 
not open to the High “Court to quash d commitment. The 
accused is entitled to be acquitted if there is no evidence 
against him to support a conviction. The result of quashing 
TT “CIL. M. P. 344 of 1914. a7th August 1914. 
1, (1911) 18 Bom. L. R. 209. - 2, (1888) I. L- R. 6 A. 98. 
81 
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‘he Sessions ` the conynitment wil be’ that he may be charged spain: “with. the 


Mohidin ` 
Baoha Saheb. 


Inve. 


wt d 
4 IN 


offence. . The Public Prosecutor.has drawn opr attenticn to the 
cases: reported in Emperor y. Suleman Ibrahim, Empress. v. 
Narotam-Das.2;-and Emperor v. Chandra Kumara Missur 8, 
“>We are unable to follow the Allahabad decision. The 
Bombay Judgment supports our view. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Ayling. 
` Mohidin Bacha Saheb ... “lst Azcused in aar case 
‘No. 183 of 1913 on the file'of the ` 
l ai sub-magistrates of Sattur. 
. Criminal Procedure Code, S. 488—Conviction for lesser offence—Facts disclos- 
ing more serious offence Court not: competent to try—Quashing of—Not called. 
for unless accused prejudiced or sentence inadequate. , i 





It is not necessary to quash a conviction merely because the facts disclose a 
more serious offence which the Court is not competent to try unless the accused was 
, prejudiced or the sentence inadequate.- 


Case referred for the orders of the High Court under S. 438 
of the Criminal Procedure Code by the District Magistrate of 
Ramnad in his letter dated 22nd July ` 1913, D. Dis: No. 829 
Magl. 1913. ; 

The Public Prosecutor on. behalf of Gavene ` 

The Court made the following 

Order :—The Sub-Divisiónal Magistrate, has set aside the 


“conviction of the accused for an offence under Ss. 352,” 379 and 


426 of the Indian Penal Code on the sole ground that the facts 
disclosed in the prosecution evidence amounted to'an offence 
under S. 392 of the Indian ‘Penal Code, which the original 
Magistrate, being only invested with “2nd class powers was not 
empowered to try: He has further proceeded to remand the case 
to the same Magistrate- for retrial ‘according to law: presumably 
meaning that action should be’ taken ‘under S. 346, Criminal 
Procedure Code. ` ‘ 

The, Sub-Divisional Magistrate is wrong in considering 
that the original court’s proceedings are void. It has been 
held both by this Court and by the Bombay High Court 
that, provided the Court. had the power to try the offén- 
ces of which it has convicted the accused, it is not necessary 





* Or.-R. 0. 440 of 1918. ‘25th September 1918. 
Case Referred No. 66 of 1918. 
1. (1911) 18 Bom. L. R. 209. ` (1883) I, L. R, 6: A 98, 


8, (1908) 20, L, J, 46. 
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to quash the conviction merely because the facts disclose a more 
serious offence, which the:Court was not competent to try; 
unless the accused wasprejudiced ‘or the sentence was inadequate 
vide Queen. Empress v..Gundayya} and King Emperor v. 
Ayyan 2. In the-present case the robbery, if. robbery it were, was 
of. the fost’ technical and trivial description, « the accused having 
simply slappéed:the complainant on the head and. snatched. away 
a basket.of sweetmeats.- The accused was.in no way prejudiced 
and the sentence imposed was perfectly adequate. There is no 
- reason for subjecting the accused to a fresh: trial. 
Under these circumstances the order of the Sub- Divisional 
. Magistrate directing a re-trial is set aside. He is directed to 
restore the appeal to his file;and dispose of it according to law 
in the igar ‘of the above remarks: 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
FULL BENCH.: ` 
Piceni Sei Jobn Edward.Power Wallis, - Kt Officiating 
Chief Justice : Mr. Justice Ayling and Mr: Justice Seshaghiri 
Aiyar. - 
P. Goviidan Nair i «aie Petitioner* (Plaintif). 


U. i 
K. Nana Menon Ree Respondent (Defendant). 

Promissory note—Karnavan of. Malabar Tarwad—Eaxecution in his own 
name—Not as Karnavan—Description in the body of the instrument as Karnavan— 
Suit on note by indorsee—Liability of Tarwad property. : 

Where, though in the body of a promissory noté the maker is described as the 
`, Karnavan of the defendants” tarwad the note i is signed by him in ‘his own name 
and not as Karnavan of ‘the tarwad and the suit is brought on ‘the note and 
r not on the original cause of action the’ tarwad property in the hands of the defen- 

dants cannot be made lable, 9 

Krishna Aigar v Etishnaswami iyan ( 3) distinguished, 
> Petition’ under ‘S.. 25 of Act IX of 1887, praying the High 
Court to revise’ the. decree of the’ Court of". the” Subordinate 

Judge of Palghat in S. C, S. No. 1504 of 1912, 
The plaintiff, petitioner brought a suit as indorsee of a pro- 
missory note executed by one Kollaykal Nagappa Menon, decea- 
“sed Karnavan of a Malabar tarwad. The defendant was the 
present Karnavan of the tarwad; the plaintiff prayed for a 
decree personally against the present Karnavan and ‘against the 


: a R..P, 186 of 1913. "99nd September 1914. 
- (4889) 1. D.R.13.B,:602. ...2. (1901) I.L. R24 M4675. _. 
3. (1900) I. L.R. 28 M. 597. 
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properties i the tarwad; -The wording of the . promieri note 
so far as material was as follows :— : ‘ 

s Promissory note executed, by the- Kollaykal Napappa 
Menon, Karnavan and Manager of ‘the Kollaykal of Puttisseri 
Amsam and Desam, Palghat Taluk in favour of .Thenkurissi 
Velappa Menon of Puthoor Amsam and Desam, in the said Taluk, 


‘I hereby promise to pay you or order, on demand the sum of... 


Rs. .210- with interest ‘at the rate of 1% per mensem from this 
day as a warrant has been issued to arrest or. send me to jail in 
satisfaction of the decree obtained against me in-my capacity as 
Karnavan of the tarwad by the member of the’ family i in O. > 
No. 270 of 1907. 

I have received satisfaction of the Gerah for this pror 
missory note by my having arranged with you'to cause you to 
pay in Court to-morrow the decree-debt jn the said suit. l 

2—9—1909 >- (Signed) Nagappa Menon. 

The Subordinate Judge held’ that under a recent ruling of 
the High Court, the tarwad cannot be held liable ‘and decreed 
the suit only as against the assets of the -deceased obligor. : The 
plaintiff applied in revision to the High SAE for a decreé aS 
prayed for in the plaint. E Pogi” 

The petition came on talons Mr, Justice Sadasiya Iyer who 
referred the matter toa Full Bench. | 

C. Madhavan Nair for the, Petitioner, 

C. V. Ananthakrishna Aiyar for the Respondent, 

The Court delivered the following 

Judgment : :—The suit has been treated as based on the pro- 
missory. note executed by thedeceased Karnavan of the defendant’s 
tarwad, and not on the original cause of action.” The decision i in 
Krishna Aiyar v. Krishnaswami Awarni therefore does nat 
apply and there is no ground for making the tarwad Property in 
the hands’ of the defendant liable in the present suit, 

The petition is dismissed with costs. 


1. (1900) I< L. R. 28 M. 597. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Oldfield & Mr. Justice Seshagiri Aiyar. 


C. Raghunatha Row Sahib - 1. Appellant* 
v. : (1st Defendant), 
Vellamoonji Goundan me ... ‘Respondent 
(Plaintiff). 


Estates Land Act, S. 58 cl. (2) Patta incorrectas to reni—Distraint for a tangar 
amount than due—To be upheld io the extent claim valid, 
Having regard to S. 58 cl. (2), though the patta tendered is found to be incorrect 
as regards the amount of rent payable, the distraint ought to be‘upheld: to the 
extent the claim is valid. 


Second: Appeal from the decree of the District Court, of 
North Arcot in A. S. No. 200 of 1912, preferred against. the 


decree of the Court of the Headquarter Deputy Collector of. 


Vellore in S. S. No. 1 of 1912. 

Plaintiff sued to set aside a distraint effected by the defend- 
ant for water cess on the ground that the patta tendered wag 
for an amount in excess of what was properly leviable and for 
damages. The Revenue Divisional Officer found that the rate 
charged was excessive and setting aside the distraint totally, 
awarded damages of Rs. 15 to plaintiff. On appeal by the 
defendant the District Judge of North Arcot affirmed the decision 
ofthe Revenue Divisional Officer. Defendant appealed to the 
High Court. l l 

` K. N. Kumaraswami for L. A.. Govindaraghava Aiyar for 
Appellant. 

l Under S.53 Cl. (2) of he Estates Tene Act the Court i is bound 
to determine the amount to which the landholder is entitled and. 
sustain the distraint to that extent. The law on.the point has 
been changed by the Estates Land Act.and the decisions under 
the Rent Recovery Act are not applicable. Reference was made 
to Rajah Venkata Narasimha v. Ravisubbayya 1. 

T.. R. Venkatrama Sastriar for Respondent. | 

The law is not altered. Cl. (2) of S. 53 does not refer to 
cases of distraint. It refers only to suits for rent. Decisions 
on the point under the Rent Recovery Act are applicable. The 
observation in Raja Venkata Narasimha v. HasseH bay ya 2, 1, is 
only a dictum. 


*§. A, 2600 of 1912. 25th August 1914. 
i. (1911) I. L. R 85 M. 189 at 140, 
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The Court delivered the following 

Judgments.—Old/ield, J :—The learned Judge confirmed the 
decree setting.aside the. distraint on the ground that it was for an 
excessive amount. It is contended here with reference to S. 53 


(2) Estates Land Act, that the amount in respect of which the 
` distraint-was excessive, should have been ascertained, and that 


the distraint should have been set aside in respect of that amount 
only and sustained in respect of the remainder. of the demand. 


S. 53 (2) is general in its wording, It refers to the patta 
as enforceable without qualification to the extent, to which it is 
found to be correct. On its: merits appellant’s contention would 
appear to be in accordance with convenience and justice. 
Contra it-is argued first that a patta found incorrect to the 
amount of the demand is not partially correct but totally incor- 
rect, a partially incorrect patta being for instance found correct 
ds to some only of the’items of the holding covered by it. No 
authority has been shown for this contention ;.and it does not 
commend itself on its merits. 


Next it is urged that S. 53 (2) desis only with the procedure 
by suit.on the patta and provides only for the enforceability of 
the patta by suit. This is supported on the ground that S. 53 
(1) refers to distraint and sale of moveables and to sale of the 
holding under Chapter VI and that S. 53 (2) must therefore 
have been intended to regulate the remaining method of recovery 
provided by the Act, that by suit. This does not in my opinion 
follow. As observed above, S. 53 (2) contains no restriction of 
its effect to suits. The use in it of the word “nevertheless” is 


' against the .importation of that restriction. -And finally ‘such 


importation is in my opinion negatived by the fact that exchange 
of patta and mucailika is not under the Act a necessary 
preliminary to the institution of a-suit, and a provision regard- 
ing errors in the- former could therefore have no effect in 
connection with one, 

We have been referred to the course of decisions under 
Act, VIII of 1865, which contained nothing similar to S.,53 (2). 


` Those decisions therefore do not seein to me material. I observe 


however-that up to 1908, when the Estates Land Act came into 


` force, thére was authority for and against claims similar to that 


\ 
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to: appellant and that these cases therefore. atford no-reason for 
a decision against him. - 3 


In these circumstances the appeal. must be allowed. The 
Lower Appellate Court’s decision is set aside and it is directed 
to re-admit the appeal and dispose of it according to law i in the 
light of the foregoing, after deciding what amount was lawfully 
recoverable by appellant by his distraint and after dealing with 
respondent’s contention tbat tender of patta was not proved, 
Costs to date will abide the result of the re-hearing. 


Seshagiri Aiyar J:—L -entirely agree. Mr, Venkatrama 
Sastriar for the Respondent argues that the word enforceable 
in clause 2 of S. 53 of the Estates Land Act deals only with 


suits for rent and not with proceedings by way of distraint. ' I. 


vam unable to find any justification for this contention. Clause 
(1) makes reference to suits. It makes the tender of patta a 
condition precedent to the adoption of the distraint proceedings ; 
Clause (2) is by way ot exception, the object being to enforce 
the distraint to the extent to which the patta is: correct. If the 
history ‘of the legislation is looked into, the meaning of the two 
clauses will be rendered clearer. By S..7 of Act VIII of 1865, 
the landlord was precluded from suing for rent’ or from distrain- 
ing for it unless he had tendered a proper patta. Under that 
Act even for suits for rent in Civil Courts, patta should have 
been tendered. The new Act has expressly enacted that in 
certain classes of cases, the landlord must sue for rent only in 
‘the Revenue Court; at the same time, it removed the restriction 
that there should be a tender of patta prior io suit. The general 
principle of the legislation is that in suits for rent, the landlord 

is, not bound to tender a patta before he sues to recover it 
Danan but if he wants to adopt the exceptional remedy of 
distraint in which he takes upon himself the functions of the 
Court, although he has to conduct the proceedings with the 
assistance of the Revenue Officials he must have tendéred-a 
patta in order that the Subordinate Revenue Official may have 
some tangible proof of the landlord’s claim. ‘It would serve -no 
purpose therefore to enact in Cl. (2) of S. 53 that the land- 
lord can enforce his claim for'rent in a Revénue Courtin so far 
as the patta correctly states it. If the decisions prior to the 
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Estates Land Act can furnish any assistance, I feel no doubt 
that they would support this conclusion of mine. Prior -to‘the 


„passing of the new Act, the predominant view. was that a distraint 


‘for an,excess amount should not be avoided altogether. See 
Ramachandra v. Narayanaswami! Bhupati Razu v. Rama- 
swami 2, Pitchuviengar v. Oliver 3, Periakaruppa Pillai v. The 
Manager of the Lessees of the Sivaganga Zemindari +. I do not 
refer to Raja Venkata Narasimha v. Ravisubbayya 5, because 
that was after the Act. For these reasons I agree in the con- 
clusion at which my learned colleague has arrived. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Tyabji. 


Muthukrishniengar-and others ... Appellants * 
i : < (Defendants Nos. 5. 
ye Ue, s 6 and 7.) 
Senker Narayana Aiyar and another . Respondents 
(Plaintiffs). : 


Hinds ‘Law—Limitation, art. 144—Advyerse possession-—Alienee from some-of 


- the members—Onus—Knowledge of adverse claim. 


“Where only some of the members of a Hindu co-parcenary alienate { a property 
in favour of a stranger and the latter takes possession, it is nevertheless incumbent 
on the latter .to prove that his possession was adverse to the knowledge of the other, 
co-parceners before he can make out title by prescription. 


Second Appeal from the decree of the Court of the Subor- 
dinate Judge of Ramnadat Madura in A. S. No. 933 of 1911 
preferred against the decree of the Court of the District Munsif 
of Manamadura in O. S. No. 536 of 1910. 

In this case the plaintiffs ‘and defendants 1 and 2 who were 
originally co-owners of the suit lands and who were living in 
Travancore effected an usufructuary mortgage of the suit land 
situated in the Madura District in favour of defendants 3 and 4 
about forty years before suit.—Defendants 1 and 2 went to 


“Madura District several years thereafter and about 1881 sold 


their rights in the property to defendants 5 to 7 asking. them to 
redeem the usufructuary mortgage. Defendants 5 to 7 accordingly 
redeemed and contested this suit for redemption of plaintiff's 





@ S. A. No. 2894 of 1912. d 11th August 1914. 
X (1887) I. L. R. 10 M. 229 2. (1899) I. L. R. 28 M. 296, 
(1909) 1. L. R. 26 ME, 260 4. (1907) LL. R. 81 M, 22. 


5. (1911) I. L. 'R. 865 M. 189 - 


4 
a 
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a Le 5 z 
to me to be furnished by the Mowing words of Sankaran Nair 
J. in Peria Aiyar Ambalam v. Ñ ugasundaram 1 —- 


“ These decisions also seem t onsistent with principle. 


When the owner of the property i ossession is dispossessed, ` 


the trespasser’s possession is clea adverse to Him from its 
inception, as, to his knowledge, the froperty is held against his 
will, and he must assert his right (Mela twelve years of his 
dispossession, But if his mortgagee} who -has been placed in 
possession by him, is followed by another person there is no 
presumption in law that such possession was taken without any 
right.. He may be an assignee of the mortgagee, or one who 
| purchases the mortgage as a mortgage; or he may be an adverse 
claimant to the mortgage right ; where more than one inference 
may be drawn, that inference should not be drawn which imputes 
wrongful act to a person; the defendant has therefore to show 
that he took possession of. this property as absolute property in 
contradistinction to mortgage property. Nor is this sufficient ; 
as his possession may be consistent with the mortgagor’s title, 
the mortgagor must obviously have notice that he is holding it 
as absolute property in denial of any right in him. Otherwise no 
laches can be imputed to him and the possession cannot be said 
to.be adverse.” = ‘ 


The judgment of Sankaran Nair J. was delievered when he 
was sitting in the Full Bench. It was concurred in by the other 
' members forming the Bench and thus deserves special weight. 
It is trué that he was dealing with the case of a person holding 
possession when a mortgagee was entitled to be in possession, 
and here we have the case of a person deriving title from a 
coparcener. But the principle of the decision is applicable. The 
principle is alluded to by Sankaran Nair J. in the passage cited 
and is stated in the following striking words by Lord Macnaghten 
in a case where the assignee of the coparceners who were out of 
possession were suing the coparcener in possession for parti- 
tion :—It is clear from what - Lord Macnaghten says that the, 
principle underlying these rules of law is not based on any 
' narrow reason specifically applicable only to coparceners in 
Corea v. Appasamy* and inapplicable to transferees from 
coparceners, He says, “Assuming that the possession of Iseris 





1. (1913; 26 M.L.J. 140 at 150. 2, (1912) A. O. 230 at 235, 296, 
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has been undisturbed and unint@upted since the date of his 
entry, the question remains ras he given . proof, as he was 
bound to do, of adverse o pendent title? His title certainly 
was not independent. Th fe was common to Iseris and to his 
f Elias, his heirs had unity of title 
as well as unity of poss#sion. Then comes the question, | 
was the possession of Iseris adverse ? The District Judge held 
that Iseris ‘entered in the” KA acter of sole heir or plunderer’. 

‘Whichever it was’, says the: learned Judge, ‘so he continued, 
and acknowledged no title in any one else. He has acquired a 
good prescriptive title’. It is difficult to understand why it should 
be suggested that Iseris may have entered as ‘plunderer’. He 
was not without his faults. He is described by the learned Judge, 
who decided in this favour, as ‘a convicted forger and thief,’ and 
‘expert not only in crime and incarceration but also in perjury’. 
But it is perhaps going too far to hold that he was so fond of 
crooked. ways and so bent on doing wrong that he may have 
scorned to- take advantage of the good legal title and may have 
preferred to masquerade as a robber ora bandit and to drive 
away the officers of the court in that character. -It is nota 
likely story. But would such conduct, were it conceivable have 
profited him ? Entering into possession and having a lawful 
title to enter, he could not divest himself of that title by 
pretending that he had no title at all. His title must have 
enured for the benefit of his co-proprietors. The principle 
recognsed by Wood, V. C. in Thomas v. Thomas 1, holds good ; 
“possession is never considered adverse if it can be referred to a 
lawful title.” 











Aoplying these principles there is no reason why the posses- 
sion of the.5th defendant should be held to have been adverse ; 
his possession can, and ought, it seems to me to be referred toʻa 
lawful. title derived from the defendants Nos. 1 and 2. -That 
title was not adverse to the plaintiffs, 


The second appeal should therefore, in my ‘opinion, be 
dismissed with costs. 


Ayling J.:—I agree, 





1.. (1855) 2 K, & J. 79, 33. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. — ae 
Present :—Mr. Justice Oldfield and Mr. Justice Tyabji. 


Muthiah Chettiar and another .. Appellants* in 
: both (Counter-Peti- 
w. , tioners 1 and 2) 

Bava Sahib and others ... Respondents in 

ž l both(Petitioner and 

r Counter-Petitioner 

3 to 6). 
Limitation Act, Art. 166—-Civil Procedure Code, S. 4?—~Order XXI, rr. 89,90. Muthiah 
S. 151—Inherent powers—Scope of—Sale contrary to direction in decree—Applica- Chettiar 
tion to set aside—Limitation for. Bava Sahib 


Where a sale took place contrary to the direnkion i in the decree that it should 
take place in a certain order. r 


Held: per Oldfield J. that the application to seb aside the sale on that ground 
was one under S. 47 Civil Procedure Code and would be governed by art. 166 of 
the Limitation Act. 


Art. 166 is not confined to applications under Order 21,rr. 89, 90. 


An appeal should not be made to the inberent powers of the court when there 
is a specific remedy provided by the statute. 


Scope of the inherent powers of court considered. 


Per Tyabji J :-—Order 21, rr. 89 and 90 being inapplicable to the case, the 
case has to be dealt with under the inherent jurisdiction of the court to which art. 
166 would not apply but following the analogy of those rules and art. 166, the 
court should not exercise its inherent powers when there is no substantial injury 
or the party has been found guilty of laches by not applying within 80 days as 
required by art. 166. 


Appeal from the order of the District Court of Madura i in 
Civil Miscellaneous Appeal No. 8 of 1913, dated 26th April 1913 
preferred against the order of the Court of the District Munsif 
of Melur in E. A. Nos. 396 and anh of 1912 and the Civil 
Revision Petition. 

Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the District Court of Madura in 
C. M.A. No. 8 of 1913 preferred against the order of the Court of 
the District Munsif of Melur in E. A. Nos. 396 and 397 of 1912, 


C. V. Ananthakrishna Aiyar for the Appellants, 


A. Krishnasami Aiyar for T. Natesa Aiyar for Respondents, 








* 0. M.S. A. No. 80 of 1918, - 80th September 1914, 
G. R P. No, 798 of 1913. 
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The Court delivered the following 


Judgments :—Oldfield, J. This appeal and the Revision 
Petition relate to an Order bythe District Munsif which the 
District Judge has confirmed, setting aside a sale in the following 
circumstances, The decree under execution directed the sale 
of items in a particular order, and thesale proclamation followed 
it. They were however sold in a different order, and the sale 


-was-confirmed, The judgment-debtor then moved the Court 


successfully under O. XXI, r. 89 of the Code of Civil Pro- 
cedure. After an appeal against the order dismissing .that 


_ petition had failed, he applied under O. XXI, r. 90 of the Code 


of Civil Procedure, obtaining an order excusing his delay in doing 
so. The District Munsif held that no case for interference 
under that rule had . been established, but set aside the sale in 
the exercise of his inherent powers. The learned' District Judge 


in the Order under appeal held’ that the delay could not be 


excused with reference to Ss. ‘5 and 14 of the Limitation Act, 
but that the exercise of the Civil Courts inherent powers was 
not subject to the law of limitation and was justified by the 
circumstances of the case. He confirmed the District Munsif’s 
order without deciding explicitly whether there was irregularity 
in the conduct of the sale or consequent loss, either with refer- 


“ence to R. 89 or generally. 


The existence of the inherent powers of Courts was first 


` recognised by statute in the present Code, though it has 


frequently’ been the basis of decisions. It is necessary to 
scrutinise cases, in which it is rélied on, closely in order that it 
may not, owing to that recognition or otherwise lead to arbitrary 


‘disposals, actuated by individual sentiment or mere disinclination 


for the exertion invoked in investigation of the law. It is neces- 
sary in order to such scrutiny here to ascertain what the 
necessity was for resort by the judgment-debtor the petitioner 
before the District Munsif and the Ist Respondent here, to the 


‘inherent powers of the court; that is what remedies he had 


under the Code of Civil Procedure.and what obstacle by way of 
limitation or otherwise there was to his taking them. The 
Appellant’s contention is shortly that hehad his remedy under 
O. XXI, 1,90 or'S, 47 of the Code of Civil Procedure, but 
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lost it through his delay, and that in such circumstances the use 
of the court’s inherent powers for his benefit is not justified. 

.. O. XXI, r. 90 of the Code of Civil Procedure deals with 
the'¢ircumstances in which sales may be vitiated by irregularity 
in their conduct ; and here no dqubt the complaint was that the 
court had no jurisdiction to sell as it did because the decree, 
under execution authorised it to sell item 3 only after item 4, 
instead of, as it did, before it. There:was therefore it is argued, 
not an irregularity to which r. 90 applied but an illegality. Now 
it is doubtful whether this distinction is open to the Ist Respon- 
dent who proceeded statedly under, r. 90. Vide Venkata v. 
Sama 1, and Tassaduk Rasul Khan v. Ahmed- Husain 2, but I 
pursue that argument no further, because if the proceedings 
are not under r. 90 they were certainly under S. 47. In the 
former case it would have been necessary. for the 1st Respondent 
to prove substantial loss. But in both cases'he would have 
been out of time. — ? 

It is not disputed that his petition was presented too late, 
if it was one under r. 90. If however it was ‘under S. 47 it. is 
urged that Article 181 Schedule II of the Limitation Act applied 
and he was in time, the special Article No. 166 covering only 
applications under rr. 89 and 90. ‘This restriction of Articlé 
No. 166 corresponds with nothing in its wording, which is 
absolutely general; and the attempt to impose it has been sup- 
ported by reference to the fact that the article was substituted 
for Articles Nos. 166 and 172 in the prior Act of 1877, which 
related only.to applications under Ss. 310 A and 311 of the 
Code then in force. It is stated that this is borne out by the 
Statement of Reasons and Objects connected with the present 
Act. But it has not been shewn how reference to such a state- 
ment is a legitimate or necessary aid to the interpretation of a 
provision; the language of which is clear. The 1st Respondent’s 
application, though it may have been made under S. 47, was one 
to set aside a sale, and ‘under Article 166 it must-be held to have 
been out of time. | | 

It is not contended ere that. if the application i is subject t 


the Limitation Act, cither S. 5 or S, 14 would have enabled the 


District Munsif to excuse the delay in its, presentation. . 
- 1, (1890) IL. L, R. 14 M. 227, ; 2. {1893) L. R. 201, A, 176, 
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The questions are whether (1) the inherent powers of the 
Court can be invoked for an object, 'which resort to its 
statutory powers could have secured, (2) whether such invocation 
is subject to any limitation. It may be stated at once that, as (1) 
must be answered in the negative, there is not likely to be any 
authority dealing with (2). It is only necessary to add that no 
doubt Article 181 Schedule II of the Limitation Act, the general 
article is not exhaustive vide Devidas Jagjiran v. Pirjada 
Begam 1 and Dwarka Nath Misser v. Barinda „Nath Misser 2. 
The cases exempted from it form a well defined class to wbich 
further reference will be made, those in which the inherent power 
exercised is ministerial or impliedly necessary in order to the 
performance of the Courts’ stautory duties. 

 As'regards (1) reliance has been placed mainly on a very 
widely expressed dictum in Syud Tuffuzzool. v. Ragoonath 
Prasad? and its adoption in Gurdeo Singh v. Chandrikah Singh 4 
“To proceed as far as the practice of this court will allow him, 
to recall and cancel an invalid order is not simply permitted 
but is the duty of a Judge, who should always be vigilant not to 
allow the act of the Court itself to do wrong to the suitor.” By 
this general statement what did their Lordships of the Privy 
Council intend to decide? Firstly it may be doubted whether 
their reference to the practice of the Court. was not intended to 


safeguard the Court’s duty to respect, not only the practice but 


also the law. And next though the application of the dictum is 
somewhat obscure, it is doubted whether it. was meant, to _ 
authorise the unconditional license. for ‘which 1st Respondent 


‘argued, As appears from the statement of facts, there has been 


a sale alleged (without contradiction) to have become absolute, of 


property, which no Court could sell. The Judge set the sale 7 


aside, of his own motion though he afterwards heard the pur!" 
chaser. The observation quoted was made in appeal against 
the decision in the latter’s suit to enforce his right under the 
sale; and it apparently meant no more than that he could not 
disregard the order of attachment and rely on the absolute 
character of the sale, since the discussion of the merits, which 
follows, could not have been necessary on any other interpreta- 


‘tion. It did not mean that such an order of cancellation 


1. (1884) I.L.R. 8 B 877. 2. (1895) I.L.R. 22 C. 425. 
8. (1871) 14 M.I.A. 40. 4. (1907) 5 C.L.J. 611 at 620, 
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created or annihilated rights or was more than declaratory of the 
void nature of a transaction which was void ab initio; 
and there was no question raised of the order having 
been passed under any procedure similar to that under 
S. 47 or of such procedure being available to the aggrieved 
person. In the other case referred to, it was not suggest- 
ed that there was any question ‘of the statutory powers 
of the Court, by the use of which the same result could have 
been reached; and it may (with all due respect) be doubted 
whether the reference to the Court’s right to recall an erroneous 
order was necessary or justitied, since (for all that appears) the 
order of transfer to the file of the District Court, which was in 
question, .was proper when it was passed, and a re-transfer 
appeared necessary on the latter. The case then, .as the 
Judgment also specifies really fell under the ‘other heading of 
the exercise of inherent power already referred to, tnat 
recognised as legitimate in cases not provided for by statute. 
There again there was accordingly no question, as there is in 
the present case, of a form of procedure available of which 
advantage has not been t ken. ; i 


The distinction between the use of inherent powers 
proposed in the present case and that, which is permitted in 
cases not contemplated by statute, may be illustrated by 
contrast between two sets of decisions, in both of which the 
cancellation of erroneous orders was in question. In the first 
Bataricharya v. Ramachandra 1, Ram Singh v. Babu Kisan 
Singh ? and Ramachandra v. Draupadi 3 a Court, constituted 
by special enactment, to whose procedure the Code of Civil 
Procedure did not apply, was in question and recourse was 
..permitted to its inherent powers to justify a review and its 
setting aside of an order passed ex parte. But in the case of 
courts subject to the Code of Civil Procedure, it has been 
held that they are bound by its provisions. In Reasut Hussain 
v. Hadjee Abdoollah t, the District Judge had recalled his 
erroneous order statedly on the ground that he could do,so not- 
withstanding the absence of “ apy rule laid down for sucha 
proceeding,” in the Registration Act under which this first 





1. (1893) I. L. R. 19 B. 113. 2. (1893) I. L R. 19 B. 116. 
3. I. L, R. 20. B. 281. _ 4. (1376) L. R. 8. I. A. 221, 


Muthiah 
‘Chettiar 
u. 
Bava Sahib 


Oldfield, J. 


Muthiah’ 
Chettiar 


v. 
Bava Sahib 
Oldfield, J. 


610 ~ - THE MADRAS LAW JOURNAL REPORTS. [VOL. XXVII 


order was passed. . But A Privy Council holding that the 
Code aof Civil Procedure, applied, devoted its judgment to 
bringing the case within- its provisions. In Ram Kripal 
Shukul v. Mussumat Rup Kuari 1, inherent powers were not 
mentioned but it was held that the adjudication of a competent 
Court could not be set aside or disregarded by a Superior Court 
except in-an appeal properly preferred. And in Chandi 
Charan Laha v. Monoranjan ?, the grant of a review on grounds 
other than those contemplated by O. 47, R. land in the 
exercise of inherent powers was held to be unsound; the proper 
course being. to leave the party to seek his remedy in appeal. 

-The principle to be deduced from the cases referred to and 
others is clear, that the inherent powers of the Court are not to 
be used for the benefit of a litigant, who has his remedy under 
the Code of the Civil Procedure much less than one, who having 
his remedy has lost it by his.own delay. The result is that 
the decisions of both the lower Courts must be set aside ; the. 
appeal against Appellate order being allowed with costs through- 
out. The case falling under S. 47 the Civil Revision Petition is 
unnecessary and is dismissed. There. will be no order as to 
costs. 

Tyabji J :—It is admitted that the execution sale was not 
in accordance with the terms of the decree, inasmuch as the 
decree required that the third item of the property should be 
sold after the 4th but the 3rd was actually sold before the 4th. 

It was not contended on behalf of the appellant that there was 
no remedy open to the Respondent. It was suggested that a suit 
may be available to him, but that O.XXI-rr. 89 and 90 provided 
fer cases in which sales could be set aside. That S. 47 of the 
Civil Procedure Code provided- for the forum and the method 
by which: those rights were to be enforced; and that as the present ~ 
case did not come within the terms of those provisions of a self- 
contained Code, the Court could not add to these provisions any 
more than to the rules relating to res judicata ; Gokul Mandur v. 
Padman Singh 8. The answer to this argument seems to me 
to be that, though the result in this case may have to be brought 
about by setting aside the sale to which process (S. 47 and rr. 89 
and 90 of O. XXI apply) what is sought to be done is primarily to 


1. ae R. 111. A. 87. 2. (1918) 17 0. L. J. 416. 
8. L D. Ry 29 ©. 707 at T15. 
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rectify a wrong procedure followed by the Court. The"power to 
rectify their own manifest errors of the kind here in question it 
seems to me Courts must alwayshave. Iam therefore of opinion 
that the Courts were’ right in considering the case to fall within 
their inherent jurisdiction: Syud Taffzzool Hussain v. Raghonath 1. 
I entirely agree, however, with my learned brother that the 


inherent jurisdiction of the Court is not to be used so as-to lead © 


to arbitrary disposals actuated by individual sentiment or the 
mere disinclination for the exertion involved in the investigation 
of the law. | 
The next question.is whether the application was barred. by 
limitation. ‘In any view the error was of a nature similar to.that 
in the cases cited by me, and it was within the power an? subject 
to what I am about to-say it was the duty of the Court to set its 
procedure right when its error was brought to its notice. In 
my view therefore Article 166 ofthe Limitation Act does not 
directly apply. 4 
But though the bar of limitation would -not, in my view 
be directly applicable, it. seems to me that the Courts would not 
only be justified in considering the question in the light of the 
period of limitation allowed by the legislature for applications 
resulting “in a similar way, but that for the reasons I am 
about state, the Courts are bound to consider it in their light. 
Athikarath: Nanu Menon v. Erathanikat Komu Nayar 2. Taking 
the facts of the present case it seems to me that though there 
was an error which the Court would have been justified im 
rectifying of its own motion it was incumbent on it to consider 
whether the error having been committed, it would be proper to 
exercise a discretionary jurisdiction arising from its inherent 
powers. The express inherent powers implies that the power is 
not conferred by or affected by an act of the Legislature 
where the Jurisdiction of the court is expressly given by 
the legislature, it is the ‘legislative jurisdiction that arises 
and there is no room for speaking of the inherent juris- 
diction. In deciding the question whether the Court will 
exercise its inherent powers it may well proceed on the basis that 
if the party. aggrieved by the error of procedure has acquiesced 
in the error and has not chosen to apply to the Court with due 
1, (1871) 14M. I, A. 40. < 2. (1897) I. L. R. 21 M, 42, 
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diligence, his laches would not indeed deprive the Court of the 
inherent jurisdiction to set right its own error ; but indicate that 
it might be a greater error to set about rectifying a long past 
error to the detriment perhaps of persons who have honestly 
proceeded on the basis that the action of the Court was right. 
Such conduct of the party alleging himself to be aggrieved would 
also point to the injury suffered by him having beenslight. The 


‘Court may reasonably take asa guide for the standard of the 


diligence to be exercised by the parties concerned the provisions 
of the Indian Limitation Act: ‘and for its guidance as to circum- 
stances which would justify interferences, the provisions of law 
contained in regard to matters most nearly analogous to those . 
brought in question by reason of the Courts’ inherent powers. 
This will prevent “arbitrary disposal” in the manner above referred 
to. In the present case by analogy it seems to me that the 
‘Courts would have been right in guiding themselves by the pro- 
visions of article 166 of the Indian Limitation Act and O. XXI, rr. 
89 and 90 of the Civil Procedure Code. 


Considering the question in this light I find that there were — 
applications by the Respondent under O. XXI, rr. 89 and 90 
both of which were dismissed, and in the course of the decision 
in the latter (which alone is printed for our use) it is stated 
that-no case for relief under O. XXI, r. 90 was established by 
which I understand that no substantial injury had been sustained 
by reason of the irregularity in the sale. 


In such a case it seems to me to be clear that the courts 


' exercised their inherent jurisdiction wrongly and their order set- 


ting aside the sale should be reversed, I agree therefore in the 
order proposed by my learned brother. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Spencer. 


Subbiah Servai : ... Petitioner . 
v. 
Chokalinga Thevan and others ... Counter- 
- Petitioners, 


Criminal Procedure Code, S. 145—Order for payment of costs—Memorandum 
of costs filed—Assessment of costs not made by negligence in office—Death of peti- 
tioner—Application by son—Delay—No ground for rejecting—Successr’s power to 
make order—Necessity for bringing legal representatives on record. 


Where an order for payment of costs to the petitioner had been duly made 
by a magistrate in a proceeding under S. 145, Criminal Procedure Code and though 
the memorandum of costs had been filed and an order made by him to the office to 
“check and include the costs,” owing to some negligence in the office, the costs were 
not actually taxed and nearly 8 years after the petitioner’s son (the petitioner 
having died in the meanwhile), made an application tothe successor of the 
Magistrate who disposed of the case to assess the costs. 


Held that the order could be made by the successor and even though the legal 
epresentatives of the deceased had not been brought on the record. 


Held further that the delay in applying was not a ground for rejecting the 
application as it was only a reminder to the Court to do its duty. 


The Code of Criminal Procedure contains no special provisions for bringing on 
record representatives of deceased parties. AH that the court has to see is that 
the appeal or application has not abated by the death of one of the parties. 


Mahomed Ershed Ali Khan Chowdhury v. Sarada Prasad Shaha (1) followed, 
Bhojal Sonar v. Nirbhan Singh (2) dissented from. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure of 1898 and S. 15 of the Charter Act praying the 
‘High Court to revise the order of the Court of the Sub-Divisional 
Magistrate of the Puttukotta Division. 


One Kandasami Servai, a petitioner, under S, 145, Criminal 
Procedure Code, was ordered to be placed in possession of the 
disputed lands, by the Sub-Divisional Magistrate of Pattukottai, 
who also directed the counter-petitioners to pay the costs of the 
petitioners. This order was passed on the 24th August 1910. A 
memorandum of costs, for Rs. 255-8-0, was put in, onthe 25th 





Cr. Rev. G. No. 77 of 1914, 26th August 1914 
Gr. R. P. No. 66 of 1914. | ; 
1. (1995) I. L. R. 280. 87. ` 2. (1894) I. L. R. 21 O. 609, 
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Subbiah August 1910, by one of the Vakils for the Petitioner and the _ 
Bi other put in another memorandum for Rs. 44-0-0 on the 27th 
@hokalinga August 1910. On the latter memorandum’ the Magistrate passed 
f an order, “check and include,” under his initials dated the 27th 
August 1910. The petitioner having died, his son put in a` 
etition, on the 14th June 1913, to assess the costs, before 
the then Sub-Divisional Magistrate. - z 
The Magistrate passed the following order on the 
application :— | 
“ Subbaroya Servai m no right to put in this petition with- 
out being brought on record, as the legal representative of the 
Ee deceased. Even granting that he has right to present this 
application there has been long delay in presenting it to this 
Court...... A lapse of. nearly three years cannot be considered 
to be a resonable delay.” i 
P. R. Narayanaswami Aiyar for Petitioner. 
Narasimham Counsel for the Counter-petitioner. 
S. Sydney Smith for the Public Prosecutor for Goveuiment: 
P. R. Narayanasami Aiyar, proceedings do not abate by 
reason only of the death of one party (cl. 7 of S. 145). And the 
court may therefore hold the son as a party. There is nothing to 
prevent the Court from adding him as a legal ` representative, as 
the Code is silent on the point. Lastly if he is not so added, the 
order of Court becomes infructuous. - 
As for the second objection, there is really no.delay. All 
‘that the party has'to do is to put in a memorandum of. costs, 
which has been done in this case, within after three days of the 
order. It is the duty of the Court, to assess the costs. The 
son’s petition was only a reminder. The Magistrate was saone 
in holding that the delay was unreasonable. 
Sydney Smith. —-There is no provision in the Code to ce 
in the legal representative. It has been held in Bhojal Sonar v. 
Nirbhan Singh 1 that a succeeding Magistrate cannot tax costs. 
P. R. Narayanaswami Aiyar, Bhojail Sonar v. Nirbhan 
Singh 1 has been overruled by Mahomed Ershed Ali Khan Chow- 
dhry v.‘ Saroda Prasad Saha% and Girdhar AER v. 
Abdulla Nashkar 5. 


< (1894) LL. R. ne 609. 2. (1896) I. L. R. 38 0. 87. 
~ . (1895) I. L. R. 22-0. 384. 
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The Court made the following `. PP ts, ‘Sorat l 
erval 
Order: Spencer J':—In proceedings under S. 145 á the v 
Chokalinga 


Code of Criminal Procedure M. R. Ry, P: S. Vasudeva Rao, the ‘Thevan 
Sub-Divisional Magistrate passed a final order which included a Spencer, J, l 
direction that the counter-petitioner should pay the petitioner’s 
costs. Within 3 days after the order of the ‘24th August 1910, two 
memoranda for taxing costs were put into Couit by the petitioner’s | 
vakils. The Magistrate passed an order on the second of these 
memoranda “check and include” but through some negligence 
in the Magistrate’s office, costs were not actually taxed. 

Nearly 3 years later, the petitioner’s son.applied to the 
Magistrate’s successor in office for costs being s assessed, the 
petitioner having died in the interval. l 


The Magistrate has rejected his application on the Bound 
(1) that the petitioner’s son had not been brought on record as 
legal representative of his deceased father, (2) that there had 
been great delay i in applying. 

The first objection is not good. The Code of Criminal 
_ Procedure contains no special provisions for bringing on record 
representatives of deceased parties. All that the Court has to 
see is that the appeal or application has not abated by reason 
of the death of one of the parties. 

The delay might have been overlooked if the son’s Baon 
had been treated as a reminder to the Court to do that which it 
should have done when the memoranda were presented. 

The respondent’s Counsel-and the Public Prosecutor. have 
raised another question which is whether the. successor of the 
Magistrate who decided the case saat no jurisdiction to assess 
the amount of the costs. 

I think that this has been rightly settled i in the affirmative 

by the decisions in Mahomed Ershed Ali K han Chowdhry v. 
” Saroda Prasad Shahat which dissented from Bhojal Sonar v. Nir- 
ban Singh? and followed Girdhar Chatterjee v. Ebadullah 
Naskar, and Binoda Sundari Chowdhurani v. Kalikristo 
Pal Chawdhury 4. 

We set aside the Magistrate’ s order and direct him to pass 
orders, assessing costs in the case. 


1, (1895) I. L. R. 28 C 87. 8, (1894) I. L. R. 210. 609. ` 
3. (1895) I. L. R. 22 0. 884 . 4. (1895) I. L. R.22 0. 387 
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Sadasiva Aiyar, J:—I entirely agree. Courts should 
always leau in favour of that view of the law which would enable 
a party. who has got an order in his favour to obtain the fruits 
of that order and not in favour of highly technical objections 
which render the Court’s order infructuous anda mere piece of 
waste paper. Courts have the power within reasonable limits 
to invent rules of procedure for this purpose when the legis- 
lature has not enacted such rules unless the legislature prohibits 
them from doing so. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller. 


Jelagan Subramania Naidu ... Petitioner* (Complainant.) 
v. | 
` K. Singara Mudali |” |... Respondent (Accused.) 


j Workman's Breach of Contract Act (Act XIII of 1859)— Agreement to pay- 
ment of advances by deducting from wages. 


A contract for work providing for a portion of the wages going periodically in 


reduction of the advance falls within the scope of the Workman’s Prenoh of Contract 
Act, 


Queen-v. Tulukanam. (1), Tangi Joghi v. Hall (2), Referred to. i 
Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure 1898, praying the High Court to view the order of 
the 20th February of the Court of the 3rd Presidency Magis: 
trate George Town Madras in Calendar Case No. 2859 of 1913: 
5. Krishnamachariar Vakil for the Petitioner. 
‘Respondent was unrepresented. 


The Court made the following 


Order :—The cases in this Court bind me to set aside the. 
Presidency Magistrat’s order. Case in which the contract is 
that the workman shall work for wages deducting from his - 
wages a certain sum periodically to make good an advance, has 
been held in this Court to be within the Act XIII of 1859, 
Vide. The Queen v. Tulukanam 1, Tangi Joghi v. Hall 4 (as to 
part of the advance in that case) and the recent case, Criminial 
Revision Case No. 120 of 1913 (Case Referred No. 13 of 1910), 


* Or. R. 0. 548 of 1918. i A 
1. (1888) I. L. R.7 M. 181. 2. (1899) I. L. R. 28 M. 208. 
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where Benson and Tyabji JJ. following the other cases declined 
to follow the one (Cr. R. C. No. 674 of 1912) 0n which the 
Presidency Magistrate relies. 

The order is set aside, and the case should be restored to 
file and dealt with according to law. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


“ Present :—Mr. Justice Sankaran Nair and Mr. Justice 
Ayling. 


S. Paramananda Nadar ... Petitioner* 
ò. (Complainant.) 
Karunakara Doss and another ... Respondent. 
(Accused.) 


Cr. Pr, Code S. 248—-Complaint under authority of Municipal Secretary— 
District Municipalities Act S. 39 A, S. 280—Municipal Council— Withdrawal by— 
Ultra vires. 

It is not competent to the Municipal council to withdraw a complaint instituted 
by the complainant by virtue of an authorisation by the Municipal Secretary to 
whom the powers of the Chairman under S. 280 of the District Municipalities Act 
had been delegated under S. 39 A. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
thé Court of the Second Class Magistrate of Palamcottah in C.C. 
No. 49 of 13. 


T. Venkatarama Aiyar Vakil for the Petitioner. 


M. D. Devadoss Counsel for the respondent and of the 
Public Prosecutor on behalf of the Government., 


The Court made the following 

Order :—The complaint in this case was preferred by the 
present petitioner purporting to act in virtue of an express au- 
‘thorisation by the Municipal Secretary to whom the powers of 
the Chairman under S. 280 District Municipalities Act are said 
to have been delegated under S. 39 A. It is clearly not com- 
petent for the Municipal Council to withdraw the complaint and 
the complainant has not withdrawn it— 

We set aside the order of acquittal passed under S. 248 
of the Criminal Procedure Code and direct the Magistrate to 
restore the case to his file and dispose of it according to law. 





* Cr. R, O. 305 of 181. 17th February 1914. 
Cr. R. P. 253 of 13. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


Present :—Mr. Justice Seshagiri ale and Mr. Justiee 
Kumarasami Sastri. 


Desay alias Allam Raju Nanjunadhiah... Appellant*. 


(1st Defendant) 
v. 
Desayi alias Allam Raju Venkatasubbiah ... Respondent 
: (Plaintif). f 


Pensions Act S. 4—Land granted as Desai inam to manager joint family 

Deseyi alias Presumption for family—Suit for partition—Maintainability without certificate— 

Allam Raju yrisdiction—civil courts. 
Nanjunadiah d 

vo Where land has been granted as inam to the managing member of a joint 

Desai we Hindu family he must be deemed to have-taken the property for and on behalf of : 


Venkata- the family. ' Gunnaiyan v. Kamakchi Iyer (1) followed. 
subbiah: The Pensions Act has no application to a suit mong the members of the family 


of the grantee of the Inam for partition ot the land granted as Inam and the civil 


courts have, jurisdiction to entertain the suit without a certificate under the Pen- 
sions Act, 


Panchaonnda v. Neelakanta (2) Teyambha v. Secretary of State far India (8) 
Secretary of State v. Subbarayudu (4) Ravji Narayan Mandlik v. Dadaji Bapuji 
Desai (5) Mannu Lal v. Fazal Imam followed (6) Rama v. Subba (7) distinguished. 

Second Appeal from the Decree of the District Court of 
Kurnool in A. S. No. 31 of 1912 preferred against the Decree of 


the Court of the Subordinate Judge of Kurnool i in O. S. No.1 
of 1908. : 


T. R. Ramachandra Aiyar and T. R. Krishnaswami Aiyar 
for Appellant.. sd 
K. Narain Rao for Reidet: 


The Court delivered the following 

Judgment:—This second appeal is argued only with reference 
to items 56 to 58. The Courts below have held that plaintiff 
was entitled to a share in them. The Ist defendant’s (Appellant’s) 
contentions are twofold. He says that as the properties came 
to him from Thimma Raju who was the last holder of this 





5. A. No. 2110 of 1918 11th August 1914. 
1. (1902) I. L. R. 26 M: 389. 

a. (1882) I. L. R. 7T M. 191. 8. (1912) 23 M. L. J. 687. 

4, (1912) I. L. R. 36 M' 559. 5. (1875) I. L. B.1 B, 523. 


6. (1911) I. L. R. 38 A. 580. 7. (1888) I. È. R. 12 M. 98. 
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Desai Inam the other members of his family can “have no claim 
to them. It is found that at the time of the devolution, he was 
the manager of the undivided family of. which plaintiff was a 
junior member. He must therefore be deemed to have taken the 
property for and on behalf of the joint family. The principle of 
the decision in Gunnaiyan v. Kamachi Ayyar' applies to this 
case. We hold that the properties are not Ist defendant’s self 
acquisition. The more important question relates to the 
jurisdiction of the Civil Courts to entertain - the suit without a 
certificate under the Pensions Act. The finding of the Courts 
below, we take to be, that the grant to Thimma Raju’s ancestors 
was of the land itself. There has been no suggestion that the 
original grantees had any Kudivaram right in tbe soil prior. to 
the grant to them. These considerations have to be borne in 
mind in deciding whether the Pensions Act applies to this case. 
S. 4 interdicts the filing of suits relating to pensions, grant of 
land revenue or grant of money without a certificate. Whether 
grant of land is included in the term pension has been much 
debated. It is pointed out by Collins C.J. and Muthusami 
Aiyar'J. in Rama v. Subba 2, that the- object of the enactment 
(The Pensions Act) was to prohibit parties from filing suits in 
Civil Courts in all cases of Inams, without the knowledge of.the 
Government. ‘The learned Judges inclined to the, view that as 
the Government is entitled to the reversion, if they choose to 
exercise their right, the legislature has made it a condition 
precedent to the maintainability of these suits, that a certifi- 
cate from them should be filed. These observations are of 
great value in considering the right of an alienee to recover 
possession of an Inam. When applied toa claim among the 
members of the family for partition, they have not the same 
significance. The learned Judges also observe at page 103, 
“These decisions show that in order that a grant of villages 
may not fall under the Pensions Act, it must bea grant of the 
freehold. therein or full ownership in the soil, qualified in no way 
by any reversion suggested by the terms of the grant in regard 
to future succession or transmission.” The import of this passage 
seems to be that if the grantee was possessed of the. Kudivaram 
right at the time of the grant and all that. the Government did 





J. (1902) I. L. R- 26 M 389 - 2. (1888) I. L R. 12 M 98. 


Desayi alias 
Allam Raju 
Nanjunadiah 
v. 
Desayi alias 
Alam Ruju 
Venkata. 
subbiah. 


Desayi “alias 
Allam Raju 
_ Nanjunadiah 
v. 
Desayi elias 
‘Alam Raju 
Venkata- 
subbiah. 


620 . THE MADRAS LAW JOURNAL REPORTS. [VOL, XXVI 


was to transfer to him their right of land revenue, the Pensions 
Act will bea bar. It is true that where the Kudivaram has vested 
in the family and the Government: conferred the: Melwaram 
right later on, it is unlikely that the two rights should nave been 
kept separate. In the passage already quoted all that the learned 
Judges intended to lay down was that at. the time of the “suit, 
the Courts should apply their minds to the state of affairs which 
existed at the time of the grant.. In the present case, as we 
prefaced, there is nothing to indicate that the grantees were the 
owners of the Kudivaram right and that the grant to them was 
only of the land revenue. The authorities to which we shall 
presently refer lay down that where there has been a grant of 
land, the Pensions Act is inapplicable. We have referred to 
Rama v..Subbal at some length having regard to the fact that 
one of the learned Judges who took part in that decision held 
the position of Inam Commissioner at one time. Our conclusion 
is that in cases of partition of the land granted as Inam among 
the members of the grantee’s family, the pre-requisite of filing. a 
certificate under the Act has:no application. This is supported 


. by a large number of decided cases. Panchanada v. Neelakanda 2 


lays this down in distinct terms. It has been approved and 


‘followed in Jeeyamba Bai v. Secretary of State for India 8, and 


the Secretary of State v. Subbarayadu 4. The Bombay High 
Court-in Ravji Narayan Mandlik v. Dadaji Bapuji 5, has taken 


‘the same view. Mannu Lal v. Fazal Imam 6, is to the same 


effect. Following these decisions we must: hold that the Courts 
below are right in deciding that their jurisdiction was not ousted 
by the Pensions Act. We dismiss the second appeal with costs, 


er wenn 


. (1888) L L. R. 12 M 98, 2. (1888) I. D. R. 7 M I9L - 
3. (1912) 28 M. L. J. 687. 4, (1912) I. L. R. 86 M 559 
6. (1875) I. L. R. t B 523. 6. (1911) I. L. R, 33 A 580 . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir John Edward Power Wallis Kt. Officiating 
‘Chief Justice and Mr. Justice Kumarasami Sastri 


Adaikalam Chetti ... Appellant* 
(Plaintiff) 
ee 
Subban Chetty and others ... Respondents 
. (Defendants 
. Nos. 2 to 12). 


Hindu Law—Joint family—Morigage in favour of one of the members—Funds 
belonging to the family—Right of suit without joining the other members—Manager 
Right to sue—Disprtes in the family or revocation of avthority by others—Effect 
of. 

Where a mortgage was taken by a member of a joint Hindu family in his own 
name out of funds belonging to the family but without disclosing that he was 
acting as agent of the family 

Held that he was entitled to sue on the mortgage without joining the other 
members. 

Per Kumaraswami Sastry J :—The right of the manager to sue on contracts 
entered into with him cannot cease by the mere fact that there are disputes in the 
family or that the other members affect to revoke his authority to act on their 
behalf. 


Appeal from’ the decree of the Court of the Subordinate 
Judge of Tanjore i in O, S. No. 49 of 1906. 


T: Narasimha Aiyangar for Appellant. 


T. Rangachariar L. A. Govindaraghava diyar .and z S. 
Viraraghava Aiyar for Respondents. 


The Court delivered the following — 


Judgments :—Wallis Ofig. C. J. I have had the advan- 
tage of reading the judgment of my learned brother and shall 
only deal with the right of the plaintiff a member of a joint 
family to maintain a suit to recover money belonging to the 
joint family advanced by him on mortgage to the defendants 
without joining the other none of his family interested in 
the money. : 


According to the view we take of the facts and for reasons 
given in the judgment of my learned brother we hold that the 
money was advanced to the mortgagees without disclosing that 
it belonged to’ the joint family, and at a time when the plaintiff 
was not the managing member of the family. It was held in 


*i A. 189 of 1909. 10th August 1914, 
85 
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Adaikalam Adaikhalam Chetti v, Marimuthu 1, and other cases that in the ' 
a cases of a joint family where the contract was in the name of 
Chetty. the plaintiff he was entitled as the agent of an undisclosed 
hetty ae ne E 

principal to sue on it himself without joining the other members 
ote, of the family. This decision, it is true, was not approved of in 
Seshan Pattar v. Veeraraghavan Patter 2, but appears to 
me to be supported, by the recent ruling of the Privy. Council 
in Kishen Preshad v. Har Narayan Singh 8, where the fact 
- that the contract was properly entered into by the plaintiff, was, 
it seems to me, treated as one of the grounds entitling him to 
‘sue. I do not find anything inconsistent, with the proposition in 
the judgment of Benson and Sundara Aiyar, JJ.in Sheik 
Ibrahim Tharagan v. Rama Aiyar 4+, The bond in that case 
had not been taken in the name of the managing member, 
who brought the suit, but in the nameof another member 
who was joined as the 16th defendant. Certain payments to 
16th defendant were held bad.on the ground that they were 
fraudulent but, there is no suggestion that in the absence of 
fraud he could not have sued himself. He had not, done 
SO, and. the | managing member sued as such making him 
a defendant., The second question in the appeal was whe- 
ther the managing member could maintain the suit without 
joining all the members of the joint family in addition 
to the member who had taken the bond. It was held that he 
could, arid the learned Judges referred to the decision of the 
Privy Council in Kishen ':Pershad v. Har Narayan Singh 3 in 
support of their view that in such a suit the managing member 
was entitled to. represent ‘the family, The observation at the 
bottom of p. 690, as I read it, means no more than that their 
Lordships did not rest their decision solely on the ground that 
the contract sued on was in the name of the managing member. 
In any case this point was not before the learned Judges for 
decision. I agree that the appeal must be allowed with costs 

and on the other terms in the order of my learned brother. 
Kumaraswami Sastri J:—The plaintiff, -who is the 
‘appellant, sues to recover Rs. 13,000 alleged to be due ona 
-mortgage in his favour, dated’ 13th August 1895, and Rs. 4000 

© 1. (1899) I. L. R. 22 M. 326. 








2 :(1909) I. L. R. 32 M. 284. s. e. 19-M. D. J. 372. 
3. (1911) I. L. R. 38 A.`2T2. s, c, 21 M. L. J. 378. 
4. (1911) I-L. R. 35 M. 685. s. c. 31 M. Ù. J. 508. 
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due to him and 2nd: defendant: on a subsequent mortgage Adaikalam: 
‘dated-Z1lst June 1888 executed by the 1st defendant in favour one 
of the 2nd defendant and two others and in respect of which the Subben 
plaintiff got assigned to him two of the shares of the other two —> 


É _ Kumarasami . 
persons. £ : Sastri J. 


| The case for the plaintiff was that he and the 2nd defendant 
were divided and that the money claimed belonged to him, 
Various defences were raised by the defendants, but, ‘for the 
purpose of this appeal, it is only necessary to consider a few of 
them. One defence was that the moneys claimed were not due 
to the plaintiff alone but to the- plaintiff and his brothers who 
. were members of an undivided family and that the plaintiff was 
not entitled to maintain the suit without joining all those who 
were interested in the-mortgage money. Another defence was 
that the plaintiff was not entitled to -sue for his money: by a 
- sale of the properties, as the mortgage was a usufructuary 
mortgage.. It was also pleaded that the suit was barred by 
limitation. The Subordinate Judge held that, though the 
mortgage for Rs. 13,000, was obtained by the plaintiff in: his 
name, it was obtained by him asa member of.an undivided 
family and that the loan was advanced out of family funds.. 


As regards the claim for Rs. 4,000, he held that it was not 
proved that Rangan Chetty, one of the plaintiffs assignors, 
received consideration for the transfer and that consequently 
the ‘transfer Exhibit B was not valid. He held that the suit f 
was not barred by limitation, as the bond contained: a covenant | 
to pay and was not a purely usufructuaty mortgage. He 
dismissed the suit on the ground of non-joinder of the other 
persons interested i in the mortgage money. 


As regards the finding of the Subordinate Tuda on the Ist if 
issue, I am of opinion that the plaintiff has not proved that the 
mortgage money was his separate or self-acquired. property. It 
is not denied that the plaintiff and his brothers were at one time 
joint members of a family owning extensive properties. The 
plaintiff has not proved that on the date of Ex. A. there was a 
partition between himself and his brothers.and . it is not shewn 
how he acquired Rs, 13,000. The 2nd defendant no doubt ad- 
mits that on the date of Ex. A, the plaintiff-was living separate- 
ly, but, mere separate living will. not entitle the plaintiff to use 
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properties, which were joint properties and which were not divid- 


“ed, so as to give him an absolute title to the mortgage money 


lent by him out of such funds. The question however is whether 
the mere fact that others are entitled to an account of the mort- 
gage money and to a share therein would make them necessary 
parties to the suit. It appears from the document Ex. A, that 
it was taken in the sole name of the plaintiff without reference 
to any other person and the Appellant’s Vakil argued that it was 


-open to the plaintiff to sue in his own name (1) because the 


contract was between himself and the lst defendant without 
disclosing the fact that the plaintiff was acting for any body else 
or using the funds. of third parties and consequently he should 
be deemed to be in the position of an agent contracting for un- 
disclosed principal and (2) because the plaintiff who on the find- 
ings of the Subordinate Judge, must be taken to be the managing 
member of the family can maintain the suit on the mortgage . 
which was taken in his own name without joining the other 
members of the family who may be interested in the mortgage 
money. 


As regards the first point, the evidence on record shows 
that, though there was no actual partition by metes and bounds 
the plaintiff was living separately from his brothers for several 
years. The separate living is spoken to by the plaintiff and his 
witnesses and the 2nd defendant in'his evidence admits that at 
the time of the execution of Ex. A (deed of mortgage for 
Rs. 13,000) the plaintiff was not living in the family but taking 
his meals separately. It also appears from the. evidence that 


“ there was an ineffectual attempt to effect a partition by metes 


and bounds, The position, therefore, was that the plaintiff at 
the date of the mortgage Ex. A, was living separately . 
and that he took the mortgage in his own name with funds in 
which his brothers were interested, and had a share. The evid- 
ence of the plaintiff and his brothers leaves no room for suppos- 
ing that, when he lent the money, the plaintiff. was acting as the 
managing member of an undivided family or was representing 
any interests but his own. Where a person purporting to. act 
for his sole benefit, uses funds in which his brothers have a share 
the fact that he may be accountable to his brothers affords no 
ground for dismissing the suit on the mortgage for non-joinder. 
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It is not the case of a member of an undivided family suing. in 
respect of a mortgage taken by the member of a family, and the 
mere fact that the plaintiff used family funds to obtain the bene- 
fit for himself will notentitle the mortgagor to question the plaintiff's 
rights to enforce the contract between the parties. The position 
of the plaintiff in such a case could not be worse than that of a 
benamidar and it has been held in Sachinanda Moha Patro v., 
- Baloram-Gosain 1, that a benamidar can sue to recover his dues 
on a mortgage taken in his name. 


In Adaikhalam Chetti v. Mari Muthu 2, it was held that the 
mortgagee can sue to recover the mortgage money due ona 
bond taken in his sole name without joining the other members 


of the family even though he might be a member of an undivided * 


Hindu family. The ground of the decision was that the contract 
on which the suit was based was in his sole name and did not 
purport to have been obtained by him on behalf of any others 
, but himself. The recent decision of the Privy Council in Kishen 
Pershad Singh v. Har Narayan Singh’ supports the view 
taken in the above case, It is argued that though living sepa- 
rately plaintiff who was dealing with family -moneys must be 
treated. as the agent for the other members of the undivided 
family and that in such case the contract is really with all 
the members of the family. Even if plaintiff was the agent I 
am of opinion that he can sue alone as he did not disclose that 


“ he was acting for the other members of the family. In Bungsee . 


Singh v. Soodit Lall £ the right of the mortgagee to sue on the 
: mortgage was upheld on the ground that the plaintiff should be 
regarded as contracting not only on behalf of himself: but:‘on 
behalf of undisclosed principals i.e. the other members of the 

family. As this case was cited with approval in Adaikhalam 
= Chetti v. Mari Muthu? it’ must be taken that their Lordships 
approved of the principle on which the decision was based. 
A similar view was taken in Gopal Das v. Badri Nath 5. Having 
regard to the fact that the plaintiff while living separately was 
using family funds to obtain a mortgage in his own name, itis 
hardly likely that he would have disclosed to the ‘mortgagor the 





1. (1897) I. L. R. 240. 644. 2. (1899) I. L. È. 22 M. 826. 
3. (1911) I. L. R. 83 A. 272. £. (1881) I. L. R. 7 C. 789. 
| 5. (1904) I. D. R. 27 A, 361 
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fact that he was using family funds or was acting on- behalf of 
any body except himself. The 1st defendant, who is the mortgagor 
does not state that at the time ofthe mortgage the plaintiff 
disclosed the name of any other person as having an interest. 
He admits that the mortgage deed-was executed in plaintiff's 
name and simply states that the 2nd defendant, Rangan Chetti 
and Vydilingam Chetti referred to in the plaint are undivided. 
It is not pleaded and there is no evidence on record to show 
that the plaintiff did at the time of making the contract disclose 
that he was contracting not only on behalf of himself but also 
on behalf of the other members of the family. In Bungsee 


Singh v. Soodhit Lall 1, and Gopal Das v. Badri Nath 2 it was 


held that the onus of proving the plea is on the defendant. Iam, 
therefore, of opinion that the plaintiff is entitled to sue on a 
mortgage obtained by him in his sole name while he was living 
separately from his brothers and that the mere fact that his 


‘brothers had an interest in the funds would afford no defence’ to, 


the mortgagor in a suit filed on the mortgage. Even assuming 
that the plaintiff was on the date of the mortgage in the position 
of the managing member of an undivided family, the decision of 
the Privy Council in Kishen Pershad v. Har Narain Singh 3 is 
a clear authority for holding that the managing member of an 
undivided family can sue on a contract entered into by him in 
his own name without joining the other members of the family.. 


_ The ground upon which their Lordships based their. decision 


is that it was competent for the managing member to enforce at 
law contracts which he was entitled to make or discharge in his 


own name. and that the defendant while entitled to insist that . 


all persons with whom he expressly contracted should be made 
parties, is not entitled to demand that persons who were merely 
interested in the profits: of the transaction should be eats: as 
parties necessary to its enforcement. 

It is argued for the Respondents that the right of the 


‘managing member to sue on contracts entered into by him in his 


own name ceases as soon as disputes arise in the family or if 
any. member begins to live separately. I am unable to find any 
authority for this broad proposition. The only ground on which 


8. (1881) I. L. R. 7 C. 739. 2. (1904) I. L. R. 27 A, 361. 
3. (1911) I. L..R. 88 A. 272. s, c. 21 M. L. J. 878. 
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it can be supported i is that the sole sign to sue is based on the  Adaikalam 


right of the managing member to represent the family in all oe | 

transactions affecting the family and that such right ceases on the aie 

other members of the family revoking the authority of the — 
Kumarasami 


managing member to bind them. There are no doubt obser- ° Sastri J. 
vations in Sheik Ibrahim Tharaganv. Rama Aiyar' to the effect 
that the right of the managing member to sue ona contract ` 
entered into with him without joining the other members is based 
on thetheory that he completely represents the family in all 
transactions with other parties but their Lordships of the Privy 
Council rested the decision on broader grounds. Their observa- 
tions at pages 276 and 277 make this clear. If the right of the 
plaintiff to sue without joining the other members of the family 
rests on the general principle of law, that the person in whose 
name the contract is made can enforce it without joining persons 
simply interested in it, the fact that there are disputes between 
the plaintiff and those interested would be no ground for holding 
that he has lost the sole right of suit. It would of course be 
open to those who have an interest in the mortgage money to 
apply to be made parties to the suit and even if they do not do 
so the Court has the power to safeguard their interests. There 
is no reason why the mortgagor whose contract was with one 
member of the family, should take advantage of the disputes 
between the members and withhold a payment which under his 
contract, he was legally bound to make to the person with 
whom he mortgaged the property. I am of opinion that the 
Subordinate Judge was wrong in dismissing the suit on the 
mortgage Exhibit A on the ground of non-joinder, 

- As regards the claim of Rs. 4000 it is difficult to see how 
the decision of the Subordinate Judge can be supported. The 
mortgage was in the name ‘of the 2nd defendant and two of his 
brothers, Rangan Chetti and Vythilingan Chetti. Exhibit B - 
and B 1 are transfers by Rangan Chetti and Vythilingan Chetty 
to tbe plaintiff of their interests in the mortgage. These 
documents which were duly executed on the 6th January 1906 
and 28th December 1905, were-registered... The evidence that 
the consideration for Rangan Chetti’s assignment.was not paid 
is very meagre. Even assuming that the consideration was 
~~ 1. (1911)-1. L. R. 35 M. 686 s. c. 21 M. L, J, 508. 
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not paid it would not invalidate the transfer, as mere non-pay- 
ment of consideration would be no ground for holding that 


property did not pass. The question as to consideration is one 


between the transferor and the transferee and it is difficult to 
see how the mortgagor can take advantage of the non-payment 


of consideration for the assignment. 


The appellant’s Vakil states that the appellant is willing to 
give such security as the Court may direct to safeguard the 
interests of the 2nd defendant and the other members of the 
family who might be interested in the mortgage money. I am 
of opinion that their interests will be sufficiently safeguarded by: 
requiring the appellant to give security to the satisfaction of 
the Subordinate Judge before he executes the decree. 


I would therefore reverse the decree of the Subordinate 


; Judge and pass a decree for the plaintiff as prayed with costs in 


this and in the lower Court. There will be the usual mortgage ` 
decree. Time for redemption six months. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present:—-Mr. Justice Sankaran Nair and Mr. Justice 
Ayling. : 
Govinda Chetti and others . ... Petitioners* | 
v. l 
Emperor 
Criminal Procedure Code, pi 144—Renewal of Order—No special urgency or 
necessity— Ultra vires. 


Where an order under S. 144 purported to renew an earlier order passed 
under that section without any indication that there was any special urgency or 
necessity to pass such order. 


Held that the order was ultra vires as in effect it contravened the provisions 
ok el; (2). 9 
Petition under Ss. 435 and 439 of the Criminal Procedure 
Code 1898 and S.15 of the Charter Act, praying the High 
Court to revise the order of the Sub- Magistrate of Salem Town. 
L: A, Govindaraghava Aiyar for Petitioner. 


The Public Prosecutor for Government. 





` «Or. R. O. No. 686 of 1918. 21st October 1918 
Or. R. P. No, 517 of 1918, 
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“The Court made the following = 
Order. “In our opinion the order of the Sub-Magistrate which 


we are asked to revise, does not satisfy the requirements of 


S. 144 Criminal Procedure Code and must be considered _to be 
passed without jurisdiction. S. 144 applies to temporary orders 
in urgent cases of nuisance or apprehended „danget, ` and itis 

distinctly provided that, except when specially extended. by a 
` hotification of Government no.such order shall remain in force 


for,more than 2 months. Neither in the present order itself 


nor in ‘the records referred to as forming the basis of it, is there 
any indication of urgency and the order itself does not set forth 


the material facts of the case as required by law. The order - 


purports to review a previous order prohibiting the Pathiyar 
procession for two-months from 3rd July 1913.. It isin effecta 
second extension for 2 months of an order dated the 2nd May 
1913 prohibiting the procession. = 

It.is open to the District Magistrate to es Government 
for issue of a certificate under clause 5 of the section: but the 
present order is in contravention of the-same and ultra vires, -~ 

I is hereby set aside. 


ponu 


JIN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Hannay.” 
Guruswami Naikenand others” ... Accused in Calendar 

ee Case No. 702 of 1913 

Te eas onthe file of the Sta- 

2 : ` tionary Sub-Magis- 

v. ° | trate of Udumaipet.* 
© -Tirumurthi Chetty ` -. Complainant. ` 
` Crimisial Procedure Code, Ss. 422, 250—Appeal to joint Magistrate from order 


of compensation by Sub-Magistrate—Notice to District Magistrate—Absence of~-Not 
ground for interference at the instance of accused. 


The person to whom notice ought to go on A appeal to a joint Magistrats from 
“an order awarding compensation made by a second class Magistrate is the District 
Magistrate “but want of such notice is not.a ground for setting aside the order passed 
-on appeal at the instance of the accused when no'stéps are taken for that purpose 
‘by the District Magistrate himself. 





*Orl. R. O. 456 of 1914, f f 
Case referred No. 52 of 1914. . 18th October 1914. 
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Case referred for the orders of the High Court under S. 438 
of Criminal Procedure Code by the Sessions Judge of Coimba- 
tore in his letter dated 11th July 1914, l 

G. Krishnasami Aiyar for Accused, 

C. 8. Venkatachari for Complainant. 

P. R. Grant for Government. 

The Court delivered the following | 

Judgment :—The order which we are asked to revise was - 


- passed by the Joint Magistrate of Pollachi Division setting aside 


on appeal an order of the Stationary Sub-Magistrate of Udumalpet 
for payment of compensation under S. 250 Criminal Procedure 


The Sessions Judge of Coimbatore has referred it as illegal 
on the ground that no notice of the appeal was given to the 
‘Public Prosecutor as required by .S. 422, Criminal Procedure 
Code. 

` S, 422 of the Criminal Procedure Code directs that notice of 


; appeal should be given “to such officer as the Local Government 


may appoint in tbis behalf :” and a reference to rule- 60 of the ` 
Criminal Rules of Practice shows that the only officer who can 
be held to be appointed to receive notice of an appeal of this 
kind is, not the Public Prosecutor but the District Magistrate, 


- who is nominated in clause (1) “for appeals other than appeals 


to Courts of’ Session.” , 


We may remark that as far as our experience goes this 


‘clause is very generally disregarded throughout the Presidency, 
`. and it may be doubted whether it was really intended to apply to 


‘compensation cases, But, as it stands, it is certainly applicable 
‘and we have merely to decide whether the disregard of it is a 
sufficient: ground for interference with the Joint Magistrate’s 
order. On the whole we think it is not. In Emperor v. Palani- 


-appa Velan 1 the Officiating Chief Justice Sir Subrahmania Aiyar 


sitting alone set.aside the.order in a case indistinguishable from 
the present one, but expressed himself in very guarded language. 
Hé remarked that there seemed little reason for notice to the 
officer appointed by Government in a matter in which’ the 
accused only are really interested: and appears to have been 
mainly influenced by the failure to give notice to the accused, so 


1. (1905) I. L. R. 29 M. 187. 
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that the latter might have an opportunity of supporting the 
order passed in their favour. In a later case Ambakkagari Nagi 
Reddi v. Basappa of Madimakulapalli 1: a bench of this Court 
‘declined to interfere on the ground of. failure to give notice to 
accused, seeing that this was not required by bye-law: but 
remarked that notice to the Public Prosecutor. (sic) -was clearly 
necessary whether they would have deemed its omission sufficient 
ground for interference is not clear. 

Notice to the District Magistrate is practically a ene 
in an appeal of this description; for there can be very few cases 
in which that officer would deem it necessary to oppose the 
appeal. It cannot be said either of the parties really concerned 
was prejudiced by its omission., The accused has no right of 
audience in such an appeal and cannot count on the support of 
the District Magistrate. The Joint Magistrate’s order is ‘in 
favor of the complainant. The District Magistrate himself has 
not moved in the matter; and the. Public Prosecutor does not 
support the reference. 

We decline to interfere. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr, Justice Sankaran Nair and Mr. Justice 
Spencer. 

M. P. Chidambaram Chetti and others sad Appellants + 


(Defendants), 
v. 


S.R.M. A. R. Ramaswami Chettiar and others... Respondents i 


(Plaintiffs) 

Family parinership—Naitukottai Cheiti—Usage—Family property ‘and 
trade assets—No difference between—Limitation Act, S. 19—Name of the family 
deity—" Signed "—Acknowledgment by pariner—Manager of the family—Mode 
of discharge—Provision for~~Other mode of discharge not excluded. 

F From the mere fact that there is an agreement that the debt imay be discharged 
in a particular manner, it cannot be inferred that the creditor has waived all his 
other remedies. 

In the case of Nattukottai Chetti family trading firms, the entire family 
property may legitimately be considered as the assets of the firm, no distinction 
being made in practice between the two. 

Having regard to the practice of Nattukottai Chetties not to sign letters in 
their own name but to use the name of the na deity instead, placing their own 


* A, 141 of 1911. 4th August 1914, 
1. (1909) I. L. R. 83 M. 89. . 
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name atthe top of the letter, the name of the deity may. be regarded as the 
signature of the writer for the purpose of S. 19 of the Limitation Act. f 

‘An acknowledgment by a member ofa family firm who i is also the managing 
member of the family will bind the firm. - 


Appeal from the decree of the Penh Sabordinate 
Judge of Ramnad at Madura in O. S. No. 168 of 1910. sc» 

S. Srinivasa Aiyangar for Appellants. ae) 

T. Rangachariar V. Narasimha Atyangar and n. Nara: 
yanasami Aiyar for Respondents. 

“The Court delivered the following | 

Judgment :—The suit was brought by the plaintif “the 


members of S. R.M. A. R. firm against the defendants members 
of the M. P. M. R. firm for the recovery of Rs. 24,036-0-6° -dué 


.to the plaintiffs on account of dealings between them. Both of 


them are money lenders, The Subordinate Judge has passed a 
decre.in favour of the plaintiff. | Against this decree the defen- 


dants 1, 36 4 appeal. The first objection taken is that on the facts 


set out in the plaint the suit is not maintainable. There is ah. 


‘allegation in the plaint that any amount payable by the defend- 


ants should be made good out of the money. deposited by 
R. M, R. M. firm with the plaintiffs through and to the order of one 
Chokkalingam Chetti who was a member both of the defendants’ 
firm and that of said R. M. R. M. firm. As to this it is sufficient 
to say that no discharge is either allowed by the plaintiffs c or-by 
the defendants. An agreement that the debt due may be discharged 
ina certain manner does not shew that the plaintiffs waived any 
other remedy which they might have. The plaintiffs case is that 
he has not been able to realize the debt in accordance with the 
agreement. On the other hand Chokkalinga Chetty himself has 
fraudulently taken steps to deprive him of that money. -The 
defendants do not allege that the plaintiff has been guilty of 
any bad faith and it ıs found in Original Suit 157 which was 
heard about the same time that no such agreement had been 
proved. We therefore disallow this contention. 


It is then argued that the plaintiff has failed to prove the debt: Nn 
The plaintift’s account books show that the debt claimedis due. The 
second witness swears that the entries in the account books Ato C 
are true entries of the transactions that really took place. They: 
open with a debit entry of 45,154-7-3 against the defendants. It 
is argued that there is no evidence that this amount is really 
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due as the accounts which give the details as to how this sum 
was made up have not been filed. But the same witness proves 
that it was the 6th defendant one of the managing partners of 
the defendant’s firm who directed him to debit this amount as 
due by the defendant’s firm. 


We hold therefore that the plaintiff's accounts are corroborated 
and their claim is proved. It is next argued that defendants 2 
to 5 are not partners and that the decree that has been passed 
in favor of the plaintiff to recover the sum due from the second 
defendant personally along with others and from the family 
properties of the defendants is wrong because it is only their 
share in the assets of the firm of M. P. M. R. that should have 
been made liable. Though no doubt the witnesses do not state 
in so many terms that the sons of the 1st defendant are partners 
their evidence is clear that the firm M. P. M. R. was a money 
lending business carried on by the 1st defendant’s family of which 
the defendants 3, 4, and 5 are members and another family 
represented by the 6th to 8th defendants. It was not alleged 
by the plaintiffs in the lower Court that it was only a certain 
portion of the property belonging to the Ist defendant’s ‘family 
that was set apart for this business. 


There is no issue raising that question and looking to the 


usual course of practice in such cases we have no doubt that in the 
case of these Nattukottai Chetties their family properties should 
be treated as trade assets. They are a trading community 
and they usually treat the family property as assets making no 
distinction between their family property and their trade assests. 
In the absence of any evidence to the contrary we accept the 
finding of the Subordinate Judge.which is also supported a the 
evidence of the witnesses. 


The next contention is that the suit is barred by limitation. 
It is argued that the Exhibits E and E2 which acknowledge the 
defendant’s liability are not proved or signed by the Ist defen- 
dant and it is also argued that the Ist defendant is not a person 
authorised by the others to acknowledge the liability of the firm. 
The letter purports to be written by Chidambaram (Ist defen: 
dant) and it ends with the words “apajar sær” (Muragan 
Thunai), = io 


Obiduiirbarain 
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Chidambaram The genuineness of these letters was not denied in the 
£ e ` written statement though it is not expressly admitted, The’ 
Ramaswami plaintiff's 2nd witness swears that they are the 1st defendant’s 
3 "letters. The 1st defendant did not go into ‘the witness box to 
deny them. We accordingly accept them as genuine. It is . 
in evidence that the Nattukottai Chetties in writing their 
private letters do: not usually sign their names but only write’ 
words similar to those given above which are words invoking the 
help of a deity. The particular deity whose name is given 
indicates the family as itis the family God that is always 
invoked. At the top of the letter the writer’s own name is 
given. In these circumstances we accept the evidence that 
these words at the end of the latter are intended for the signature 
of the writer. We therefore hold that these letters are signed 
by the 1st defendant. 

Whether’ these letters by the 1st dalendant as a partner’ 
will bind the other partners isa question which is unnecessary 
to determine in this case ; because he is the managing member of 
the family to which the appellants belong and his ee 
ment is therefore binding on them. 

For these reasons we dismiss the appeal with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Ayling. 


K. P. Ramakrishna Patter . Appellant* 
ie v. (1st Deft). 
K. P. Narayana Patter and another .. Respondents 
(Plaintiffs and 
2nd Defts). 


Specific Relief Act, S. 42—Right to property or legal character—Right to 
Ramakrishua continue payment of subscription to Kuri—Not within. 


Patter A suit for a declaration that the plaintiff (a subscriber) is “entitled to continue 
Nata yah payment of subscription to ‘the Kuri conducted by the defendant as he is not a 
Patter. defaulter does not lie under 8. 42 of the Specific Relief Act. It is not a suit relating 


to a right to property or legal character as is contemplated by that section, 
Second appeal from the decree of the Court of the Subor- 
dinate Judge of Palghat in A.S. No. 721 of 1912, preferred against 
` the decree of the Court of the District Munsif of Palghat in 
O.S. No. 360 of 1911, 


*S.A. No, 699 of 1913. 28th October, 1914. 
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0. V. Anantakrishna Aiyar for Appellant. 
- A. Narayana Sarma for 1st Respondent. 

K.P. Govinda Menon for K. R. Subramania Sastri for 
2nd Respondent. ; 

"The Court delivered the following © 


Judgment :—The first defendant isthe appellant. He is the 
Karaiswan (or proprietor) of a Kuri which he started in August 
1906. There were 11 tickets in the Kuri and the Ist defendant 
induced other persons to enter into contracts with himself on 
certain terms which included the payment of subscriptions by 
them to the Kuri at the rate of Rs. 250 yearly for each ticket 
holder. The first defendant allowed also each ticket holder to 


assign his rights under each contract to third persons subject to 


certain conditions. - 


The plaintiff became the assignee of half of a ticket from 
the 2nd defendant who had entered into one of the several 
contracts with the lst defendant. The sixth subscription 
to the Chit had to be paid on the 17th August 1911, 
The plaintiff had to send Rs. 125.to the Ist defendant 
as subscription towards the chit due on that date. He 
sent the Rs. 125 but the Ist defendant refused to receive it. 
Hence the plaintiff brought the suit on the 31st August 1911 
for two reliefs namely, (a) that the Ist defendant be compelled 
“to receive the amount due by the plaintiff for the 6th drawing 
after declaring that the plaintiff has right to pay subscription for 
the said Kuri ” (b) “ that the 1st defendant do give to the plaintiff 
the due receipt of the Kuri for the 6th drawing.” 

The District Munsif disbelieved the Ist defendant’s story that 
the Rs, 125 was not tendered before noon on the 17th August 
1911, and believed the plaintiffs evidence that the money was 
tendered in proper time, but following Kristayya v, Kasipathi 1 
he refused to givea decree compelling the 1st defendant to accept 


the Rs. 125. He, however, gave the plaintiff, a decree declar- ` 


ing that the plaintiff is entitled to continue payment of subscrip- 
tions to the Kuri conducted by the Ist defendant as the plaintiff 
was not a defaulter. His decree was confirmed by the learned 
Subordinate Judge. 





1. (1885) I. L. R. 9 M. 55. 
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The contentions argued on behalf of the ist defendant in 


_ second appeal are found in the grounds 2 and 4 of.the memo- 


randuì of second appéal:' Those two grounds arevas, below :— 


“ (2). The plaint does not disclose any cause of action ” 
and t a ` 
se 4). "The suit for a mere declaration is. Ret maintainable 


according to the S.42 of the Specific Relief Act, the plaintiff 
having the right to claim consequential relief.” 


Though i in the 4th ground, it is ie that S. 42 of the 
‘Specific Relief Act, bars the suit because the plaintiff had the 
right to claim consequential relief, the argument at the hearing, 
was somewhat different. The contention was that only a person. 
entitled to any “legal character ” or to “any right to property 
‘ca institute a suit for a declaratory relief in respect of his title to, 
‘such legal character or right to property and that the plaintiffs 
Suit-to declare that he has contractual rights as against the Ist 
defendant does not come within the class of suits to declare a 
‘tight to a legal character or a right to property. We think that 
‘the contention must be upheld to this extent, namely that S. 42 
‘of the Specific’Relief Act does not contemplate a suit like the 
‘present. We take it that a man’s “ legal character” is the same 
‘thing as a man’s status," “A man’s status or ‘legal character’ 
is‘constituted by the attributes which the law attaches to him in 
his “individual and personal capacity, the distinctive mark 


” 


‘or dress; as it were with which the law clothes: him apart from 
the attributes which may be said to belong to normal humanity 
-in general.” “ According to Holland, the chief varieties of status 
among natural persons may be referred to the following causes:— 

(1) sex, (2) minority (3):‘patria potestas’ and ‘manus’ (4) coverture 
“(5) celibacy (6) mental defect (7) bodily defect (8) rank, caste 
-and official position (9) slavery (10) profession (11) civil death 
“(12) illegitimacy (13) heresy (14) foreign nationality and (15) 
“hostile nationality.” (See Banerjee’s Lectures on Specific Relief). 


“We think that a declaration that a valid personal contract still 


‘subsists - between the plaintiff and the 1st -defendant is not a 
right to declare a title to a legal character or a title to right. to 


property. 
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S. 42 of the Specific Relief Act is no doubt, not intended to Ramakrishan 


be exhaustive as regards the circumstances under which declara- 
tory suits can be maintained. In Robert Fischer v: The Secretary 
of State’ for Indiat the judgment of their Lordships of the 


Privy Council contains the following sentences in p. 282 “Now l 


in the first place it is at least open to doubt whether the present 
suit is within the purview of S. 42 of the Specific Relief Act...It 


` is, in substance, a suit to have the true construction of a statute 


declared and to have an act done in construction of the statute 
rightly understood, pronounced void and of no effect.” “Phat 
is not the sort of declaratory decree which the framers of the Act 
had in thei mind.” This seems to show that declaratory 
decrees can be passed though they may not come under S. 42 of 
the Specific Relief Act. In Kistayyav. Kasipati the learned 
Judges say (at p. 57) “it is suggested that a suit may be brought 
to obtain a declaration that the right has not been forfeited by 
default and that it continues to subsist” (the right in question in 
that case was the right to pay a debt byinstalments), “But the 
suit before us is not one- of that kind and it isnot necessary for 
us to express an opinion on the question, whether under certain 
circumstances a declaratory suit may not be brought,” This only 
shows that the learned judges were not prepared to say without 


‘hesitation that such a suit would not lie in exceptional cases. 


But we have not been referred to any case in which any of the 
High Courts in India has given a declaratory relief in respect of 
rights arising out of a contract which would effect only the 
pecuniary relationship between the parties to the contract and 
we do not think there are exceptional circumstances in this case 
to take it out of the ordinary rale. 

In the result we reverse the , decrees of the Lower Courts 


` and dismiss the suit in its entirety. Under the circumstances the 


parties will bear their respective costs throughout. 





1. (1998) I. L. R. 22 M. 270. 3, (1886) I. L. R, 9 M. 55, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. ‘Justice Sankaran Nair and Mr. Justice 
Spencer. ` 


Kallepalle Venkatarama Raju ... Appellant * 
(Plaintiff) 
2. 
Kallepalle Bapamma, and another ... Respondents 
í l (Defendants) 


` Hindu Law—Adoption—Widow—Consent of Sapindas, object of—Benefit of 
the family, .sole consideration—Grounds personal to sapinda—Withholding of 
on ground of loss of right to property—Improper— Adoption with consent of remoter 
Sapindas, valid. 

The object of getting the consent of Sapindas to an adoption by the widow 
being to get an independent judgment on the expediency of the proposed adoption 
he is not entitled to act upon grounds personal to himself but must act with a 
deliberate consideration as to what is for the benefit of the farnily. 


Held accordingly that an adoption with the consent of the more remote rever- 
sioners would not be invalid when the nearest reversioner refuses to consent on the 
ground that-he-would in the event of adoption, lose his right to the property as he 
should be considered to have withheld his cor.sent on improper grounds. X 


Appeal from the decree ‘of the Court of the Temporary 
Subordinate Judge of Kistna at Masulipatam in O, S. No. 12 of 
1910. : 


T. Prakasam for Appellant. 
V. Ramdoss for Respondent. 


The Court delivered the following. 


. Judgments—Spencer J: —This is a suit to set ages an adap- 
tion. Two questions arise for decision (1) whether the alleged 
adoptioa of the 2nd defendant is true; and (2) whether the 
refusal of the plaintiff to give his consent to the adoption invalid- 
ated any adoption made by the Ist defendant as the widow of 
the deceased Lakshmipati Raju. 


Although the adoptive mother, the 1st defendant, has in 
this suit, taken the part of the plaintiff and denied the factum of 
the adoption. I have no doubt that the Subordinate Judge was 
correct in the finding that the 2nd defendant was adopted. All, 
the documents produced in the case from 1906 onwards de- 
scribe him as an adopted son. Exhibit III is a promissory note 
executed by the 1st defendant as guardian of her adopted son, 


A.S. 61 of 1912, Q6th October, 1914. 
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the 2nd defendant, which purports to’have been attested by the 
plaintiff. D.W. 5 proved the-fact that the plaintiff attested this 
promissory note executed in his (witness’s) favour. The plaintiff, 
in the witness-box, professed himself unable to say whether the 
signature in Exhibit III was his or not. The lst defendant 
made several statements before the public authorities acknowledg- 
ing that she had adopted 2nd defendant, and when her attention 
was drawn to these statements in her examination she flatly 
denied having made the statements. It is unnecessary to refer 
to the oral evidence, as, in our opinion, there is overwhelming 
proof that the adoption is true. 


On the second point, the plaintiff is the divided brother of 


the late Lakshmipatiraju, and as such, is the nearest rever- ` 


sioner entitled to succeed to his properties after his death. He 
states that he was not asked by the first defendant to give his 
consent to the adoption of a boy. On the evidence of P. W. 5 
and D. W.4, I must take it that this denial is not true. D. W. 4 
states that the plaintiff was asked to give his son in adoption and 
that he refused, as the son was his only son. .P.W.5 states 
that the reason for the paintiff’s refusing his consent was 
that he said that he would forfeit the right to property which 
he would otherwise get. The Subordinate Judge treats this as 
a refusal based on “an evil intention to usurp the property after 
the death ofthe ist defendant.’ Without using such language 
to characterise the refusal, we may see whether the.refusal was 
based on improper grounds. 


In Venkatakrishnamma v. Annapurnamma 1, it was held 
that, if a sapinda refused to consent, but withheld his grounds for 
such refusal, the refusal would not affect the adoption ; and also 
if the assent was withheld: from: improper considerations, such 


-dissent would be of no avail to the party relying on it. In ” 


Ganesa Ratnamaiyar v. Gopala Ratnamaiyar?, the Privy Council 
held that the consent of a sapinda given on the ground that 
by consenting he gained some material profit from the adoption 
was improper. On the same principle, it would appear that a 


refusal on similar grounds might equally be condemned as an ` 


improper refusal. In Parasara Bhattar v. Rangaraja Bhattar 8, 


1. (1999) I. L. R. 28 M. 486. 2. (1880) I. L. R. 2 M. 270 (P. C.) 
3. (1880) I. L. R. 2 M. 202 at 207. , 
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the test applied was whetlfer the refusal was “ from interested 
or improper motives or without'a fair exercise of discretion.” 
The object of getting the consent of sapindas to adoption is 
declared in Venkammav. Subramaniam 1, as being to get an 
independant judgment on the expediency of the proposed adop- 
tion. This being so, there can be no doubt that a sapinda who is 
called upon to exercise his discretion ought to be guided not by 
reasons personal to himself, but ought to act with a deliberate 
consideration of what is for the benefit of the family, especially 
part of it which the widow represents. Applying such 
principles to the facts of this case, it is immaterial that the 
plaintiff did not giye his consent to the adoption. 

Other sapindas executed a document,, Exhibit X, which 
fully authorized the Ist defendant to adopt the 2nd defendant. 
Only Chinna Bapi Raju was not a party to this document; his 
brother Peda Bapiraju signed it; and there are indications that 
these two brothers were undivided at the time, the elder, Peda 
Bapiraju, being the natural father of the boy. , 

I am of opinion that the Subordianate Judge rightly boid 
that the adoption set up by the 2nd defendant was valid. The 
appeal is dismissed with costs. 

Sankaran Nair J :— I agree. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :— Mr. Justice Ayling and Mr. Justice Hannay. 


Baijnath Lala ... Appellant* 
, (Plaintiff) 

v. 
Ramdoss ... Respondent 
(Defendant). 


Limitation Act (Act V. of 1908) S. 14, art. 62, 120—Suit for refund of assets— 
0. P. C., S. 78—''To the use of the plaintiff ’’—Intention of receiver not test-—Time 
taken in vevision—dfter order and before revision—Not to be excluded—Good 
faith prosecution in. 

The article applicable to a suit under S. 73, C. P. c. for refund of assats is 


, art, 62 ‘and not art. 120. 


Vishnu Bhikaji v. Phadke (2) followed. 

The intention of the defendant ab the time of the receipt of assets is not the 
test by which the question whether the money is received to the plaintiff’s use 
within the meaning of art. 62 is to be determined. 





`= S. A. No. 2026 of 1919. se 21st October 1914. 
1. (1907) I. L. R. 80 M. 50 (P. 0.) . 3. (1890) I. L. R. 15 B. 438. 
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‘Mahomed Wahibv. Mahomed Ameer (1) approved.” 

Ramasami Chetty v, Harikrishnama Chetty (2) dissented from. 

Time taken in unsuccessfully prosecuting a revision petition against the order 
cannot be excluded as such prosecution cannot. be said to be in good faith having 
regard to the practice of the High Court not to interfere:in revision when a:remedy 
by way of suit is open. 

. The time between the date of the order and the date of the prosehtatión. ot 
the petition cannot in any event be excluded. In this matter appeals and 
revisions do not stand on the same footing, 

‘Raj Krishto Roy v. Beer Chunder Joobraj (8) distinguished. 


Second appeal from the decree of the District Court of, 


North Arcot in A. S. No. 255 of 1911 preferred against the 
decree of the Court of the District Munsif of Tirupati in O. S. 
No. 402 of 1910. 

C. V. Ananthakrishna Aiyar for Appellant. 

L. A. Govinda Raghava Atyar for Respondent. 

The Court delivered the following < 

Judgment :—The questions for determination in this second 
appeal are (1) whether the Lower Courts are right in holding 
that article 62 and not article 120 of the Schedule to the Limita- 
tion Act applies to the facts of this case, (2) whether even if 
article 62 applies the suit is still in time by virtue of a deduc- 
tion to which the plaintiff claims to be entitled with , reference 
to S. 14 of the Limitation Act and (3) whether the Lower Court 
should have allowed the plaint to be amended $o as to enable 
plaintiff to raise the second point. 


The plaintiff, who is the appellant before us, brought the 
suit from which this second appeal arises under S. 73 of the 
Code of Civil Procedure, his application for rateable distribution 
as against the defendant in respect of certain assets in Court 
‘deposited bya third party against whom both plaintiff and 
defendant had obtained decrees having been refused by the 
District Court of North Arcot on 18th October 1905. “The 
defendant drew the money in question on 19th October: 1905, 
The plaintiff‘filed a Revision Petition in the High Court to set 
` aside the order of the District Court on 21st December 1905. 
That -petition was dismissed on 12th December 1906. The 
present ‘suit was filed on’ 11th December 1909. If article 120 
applies to the case the suit is in timein any view but if article 
62 is to be applied it. will be barred unless the plaintiff can shew 


1, (1905) I. L. R. 32 ©. 527. 2. (1911) 91 M. L. J. 706, 
8. (1866) 6 W. R. 308. 
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he is entitled ‘to deduct the excess period by virtue of S. 14 of 
the Limitation Act. 


Now, article 120 can only be applied when there is 
no other article of the Limitation Act applicable. In 


‘support ‘of the view that article 62 is the proper one to 


apply, the cases of Vishnu Bhikaji Phadki v. Achut Jagannath 
Ghate 1, Shankar Sarup.v. Mejomal 2, Mahomed Wahib v. 
Mahomed Ameer3 and Shanmuga Pillaiv. Minor Govindasami 4, 

have been relied on both here and in lower Court. The first 
case is direct authority on the point. The suit in that case was 


brought under S. 295 of the Code of 1882 which corresponds to 


S. 73 of the present Code and it was, held that such a suit falls 
under article 62, the case of Moses v, Macferlan 5 being 
referred to evidently as authority for the position that the suit 
was one for money received for the plaintiff's use. The decision 
in Vishnu Bhikaji v. Achut Jagannath Ghate! is referred to with 
approval by the Privy Council in Sankara Sarup v. Mejomal 2. 
upon the question whether a suit under S: 295 is a suit to 
set aside the order of the Court passed under that section and it 
was held that it was not such a suit and that therefore article 
13 of.the Limitation Act would not apply. It was only upon 


.that point that the case was referred to and the decision of that 


point was sufficient for the purposes of the case. Their Lord- 
ships expressed no opinion as to whether the proper article to 
apply was article 62 or article 120 and the case (though so far 
as it goes it supports the lower Court’s view) cannot be regarded 


“as direct authority upon that point. 


The cases of Mahomed Wahib v. Mahomed Ameer 3 and 
Shanmoogam Pillai v. Minor Govindasami £ were not cases of 
suits under S. 73 of the Code. But the true nature of the class 
of suits described in ariticle 62 of the Limitation Act is considered 
in theformer decision and Sir Subramania Aiyar J. in the lattercase 


“expresses his agreement with the views laid down by the learned 
< Judges-of the Calcutta High Court. The conclusion arrived at in 


the Calcutta case was that the description of the suits mentioned 





1. (1890) I. D. R. 15 B. 488. 2. (1901) I. D. R. 28 A. 318. - 
8. (1905) I. E. R.'82 O. 527- 4' (1907) I. L. R. 80 M. 459. 
: - 5. (1760) 97. E. R, 676 


PART XX.] - THE MADRAS LAW JOURNAL REPORTS. ` 643 


in article 62 as suits for money received -by the defendant for 
the plaintiffs use pointed to the well-known English action in 
that form and that consequently the article ought to apply 
whenever the defendant has ‘received money which in justice and 
equity belongs to the plaintiff in circumstances which in law 
render the receipt of it by the defendant a receipt for the use of 
the plaintiff. This view has been followed by the Allahabad 
High Court in‘'Bhagwan Dass v. Karam Hussain 1 and by this 
Court in Sankunnt Menon v. Govinda Menon 2. We agree with 
the opinion of Mr. Justice Mukherjee in the Calcutta case that the 
intention of the defendant at the time of receipt of the money to 
receive it for himself and not for the plaintiff is not the test by 
‘which the question whether the money was in fact received for 
the plaintiff's use has to be decided. As observed by the Privy 
Council in Sankar Sarup v. Mejomal 8“ the scheme of S, 295 
is. rather to enable. the Judge as matter of administration 
to distribute the price according to what seem at the time 
to .be the rights of parties without this, distribution im- 
porting -a conclusive adjudication on those rights, which may 
be subsequently readjusted by a suit-such as the present.” 
If on sucha re-adjustment being made the plaintiff in a suit 
under S. 73 is found to be entitled to a portion ofthe. assets 
which have been paid to the defendants, we are of opinion that 
the lattér must be regarded as having received the portion so 
paid to him “ for the use of the plaintiff.” In this connection 
we may refer tothe extract from Blackstone’s Commentaries 
cited by Mr. Justice Harrington in Mahomed Wahib v. Mahomed 
Ameer 4. “This species of action lies when one has had and 
received money belonging to another without any valuable consi- 
deration given on the Receiver’s part ; for the law construes this 
to be money had and received for the use of the owner only.” We 
think these words fitly apply to the facts of the present case. 


“The appellant relies ` upon the cases of Gurudas v. Ram 
Narain Sahu 9 and Ramasami Chetty v, Harikristnama 
Chetti 8. As regards the former, it'has been pointed out 
both in Mahomed Waheb v. Mahomed Ameer £ and Bhag- 
wan Das v. Karam Husain}, that the money received by 





< 1. (1911) 1.L.R. 38 A. 708 796. ` 2. (1912) 22 M. L. J. 488. 
3. (1901) I. D, R. 28 A. 313 at 3822. - -4. (1911) I.L.R. 32 C. 527. 
5. (1884) I.L-R. 100. 860 (P. C.) > 6, (1905) 21 M.L.J. 705, 
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the defendant in that case did not belong to the plaintiff 
but a third party and that the plaintiff had a mere equitable 
claim to follow that money in the hands of the defendant. It 
was in these circumstances that article 62 was held inappli- 
cable by the Privy Council. It is plain that the facts of that 
case wére quite different from the present, therefore in the 


second case Ramasami Chetti v. Harikistnama Chetti! the plain- 


tiff claimed as assignee of a decree but at the time when the amount 
claimed by him was realized by the defendant, the plaintiff's suit 
to establish his rights'as assignee had been dismissed. The 
Court in these circumstances held ‘that as at the time when the 
defendant realized the money, the plaintiff could not himself have 
collected the amount by reason of the dismissal of his suit to 
establish his title as assignee, the defendant could not be said to 
have received the money for his use in any sense. With all 
respect we are unable to follow that decision. The plaintiffin 
this case was eventually found entitled to share in the assets 
realised by the defendant and that being so, we do not see why 
the mere fact that the plaintiff's suit to establish his rights as 
assignee had been dismissed at the time when the money was 
realized by the defendant should suffice to take the case out of 
the purview of article 62. 


In the result therefore we think the lower court was right in 


holding that article 62 should be applied to the facts of the present 


case. The second point depends upon the question- whether 
the plaintiff would be entitled by virtue of S. 14 of the limitation 


“ Act to deduct the time between the order of the District Court 


disallowing his petition for rateable distribution and the disposal 
of his Revision petition by the High Court (i. e., from 19th October 
1905 till 12th December 1906) or only the time from the 
presentation of the Revision Petition until its disposal (¢. e., from 
21st December 1905 till 12th December 1906). The Pane 
reliesupon the decision in Raj Krishto Roy v. Beerchunder Joobraj 2 

in support of the first alternative. We think that case is not in 
point here. It was a case where the plaintiff's suit was dismissed 
for want of jurisdiction and the plaintiff then tried unsuccessfully 
to remedy his failure by appeal. In these circumstances it was 


` held that as the law allows a fixed time for appeal in order to 


1. (1911) 21 M.L.J. 705. 2. (1866) 6 W.R 308. 
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allow the unsuccessful party to consider whether he will appeal or 
no, if a party appeals within the time so fixed, he ought to be 
considered as proceeding with due diligence between the decision 
of the suit and the filing of the appeal. Here, there was no 
question of appeal. Though the plaintiff had a right of suit 
under S. 73 of the Code, he elected to proceed by Revision in the 
High Court and the law does not fix any period within which 
petitions for revision are required to be brought. In these 
circumstances it seems to us that the case cited is notin point and 
that it cannot be said that the plaintiff was prosecuting a proceed- 
ing-at all while he was merely making up his mind to: apply for 
revision. In this view the time which expired between the order 
of the District Court and the filing of the Revision Petition in the 
High Court (viz., from 19th October 1905 till 21st December 
1905) cannot be excluded, as the plaintiff contends, under S. 14 
of the Limitation Act. It is conceded that if this period be not 
excluded, the suit is still out of time. "We think, further, that 
the Respondent is entitled to rely upon the contention that in any 
event the plaintiff cannot be said to have prosecuted the Revision 
Petition in good faith within the meaning of S. 14 of the 
Limitation Act inasmuch as it has been frequently held by this 
and other High Courts that the High Court will not exercise 
its revisional powers when there is any other remedy open. Here 
the plaintiff had his remedy by suit. 

_ It isumneces$ary in these circumstances to consider the third 
point raised regarding the amendment of the plaint. 

The second appeal is dismissed with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Sir Charles Arnold White, Kt. Chief Justice, and 
Mr, Justice Tyabji. 
The Hindustan Assurance and Mutual 


Benefit Society Ltd. ... Plaintiffs * 
ù A 
Rail Mulraj and others ... Defendants. 


Civil Procedure Code, Ss. 22, 23, 151—No application where suit instituted 
in High Court—Stay of suit—Grounds of—Abuse of process of court—Test. 
* Order in C. 8, No. 877 of 1918 on the 54 ae a, ; 
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‘Ss. 22 and 23 Civil Procedure Code do not apply when the suit, sought to 
be transferred is one instituted on the original side of the High Court but the 
court has inhevent jurisdiction to stay the suit on the ground that the process of ‘the 
court is being abused if it finds that the suit is instituted not boma fide for the 
purpose of obtaining justice but for the purpose of harassing or annoying the 
defendant or obtaining something to which the plaintiff i is not legitimately entitled 
or the expense or difficulties of the trial in the place where the suit is institused are 
so great’ that it would be practically impossible for the applicant to get justice. 
Egbert v. Short (1) Norton y. Norton (2) Logan v. Bank of England (8) referred to. 

Where, however, the cause of action arose wholly within the jurisdiction of 
the original side of the High Oourt (the suit being in respect of an alleged libel 
published in Madras). 

Held that the mere fact that both the plaintiff and the defendants were resi- 
‘dents of Punjab was not a ground for staying the suit. 

< The facts of the case are these :— 


The plaintiffs instituted asuit against the defendants ‘for 


having published certain defamatory articles against them ina 


newspaper called Arya’ Palika published in Lahore on the 22nd 
March 1913, 17th May .1913 and Sth July 1913 and claimed 
compensation for damages caused to them so far as this Pre- 
sidency is concerned to the extent of Rs. 50,000. A Judge’s 
summons was taken out by the defendants in which they 
asked for an order that all further proceedings in the suit in tbis 
Court should be stayed .and fora direction that the plaintiffs 
should file their suit ina proper Court inthe Punjab. The 
matter came on before Mr. Justice Sankaran Nair in Chambers 
while sitting in the Original Side on the 7th April 1914 when he 
passed the following G o 

Order.—“ Upon hearing Mr. T. S. Rajagopala Aiyar, Vakil 


‘for the defendants and Mr. C. P. Ramasami Iyer, Vakil for the 


plaintiffs and upon reading the Judge’s ‘summons filed on the 
Ist day of April 1914 applying for a stay of all further proceed- 
ings in the suit and for an order directing the plaintiffs to file 
this suit in a proper. Court in the Province of the Punjab as they 
may be advised and the affidavit of Bihari Lal solemnly affirmed 
and filed on the Ist day of April 1914 and the plaint and the Ist 
defendant’s eriten statement filed herein. It is ordered as 
follows :— ` 
“That the question involved in this Application whether the 
kening of a suit may be indefinitely stayed under Ss. 22, 23 and 
24 and 151 of Act V of 1908 and whether this isa fit case in 


1. (1907) 2 Ch. 205. 2, (1908) 10h. 471. 8, (1906) 1K. B, 141. 
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which the hearing should be stayed, and the same is hereby refer- 
red to a Division Court under Rule 177 of the Rules of the High 
Court, 1902 and that the plaintiffs do, on or before the Zist day 
of April 1914 file in Court their counter-affidavit. The case was 
accordingly posted before Sir Charles Arnold White, Chief 
Justice and Mr. Justice Tyabji. 

. C. P. Ramaswami Aiyar for Plaintiff. 

T. 8. Rajagopala Aiyar for Defendants. 

The Court made the following 

Order :—Tyabjt, J:—This application has been referred to us 
by Mr. Justice Sankaran Nair sitting in Chambers on.the Original 
Side of the High Court under R. 177 of O. XV of the Rules of the 
High Court of Madras. We are therefore sitting as the High 
Court in its Original Civil Jurisdiction and not in the exercise of 
the appellate Jurisdiction in appeal nom decisions i in the exercise 
of its Original Jurisdiction. 

The application is that all further proceedings in this suit 
which has been instituted onthe Original Side of this High 

“Court be “ indefinitely stayed under Ss. 22, 23, 24 and 151 of 
Act V of 1908”. The suit is instituted by a limited liability 
Company for recovering damages for defamation from the editor, 
printer and publisher of a newspaper in Lahore. 

S. 22 of the Civil Procedure Code refers to cases where a 
suit may be instituted in any ane of two or more courts, and is 
instituted in one of such courts. In such cases an application 
may be made by any defendant for transfer of the suit to another 
Court. S. 22 does not provide to which Court the application 
for transfer has to be made. That matter is provided for in 
S. 23, The sub-section of S. 23 which is suggested as being 
applicable is sub-section 3. That sub-section however refers to 
the case where the several Courts baving Jurisdiction are sub- 
ordinate to different High Courts. One of the difficulties in the 
way of applying this sub-section to the present case is that the 
two Courts which the applicant suggests have jurisdiction, viz., 
(1) the Original Side of the Madras High Court, (2) the Chief 
Court of the Punjab, cannot be said to be “ subordinate to 
different High Courts”. The section defining which Courts are 


subordinate to the High Courtis S.3 of the Civil Procedure 


Code. S., 3 refers to District Courts but not to the High Court 
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in the exercise of its Original Civil Jurisdiction. S. 2 (4) defines 
a “district” so as to include the local limits of the Ordinary — 
Original Civil Jurisdiction of a High Court; but it does not refer 
to the High-Court in the exercise of its Ordinary Original Juris- 
diction as a District'Court. The. collocation of words in S. 3 
does not suggest that it was intended that the expression “ Dis- 
trict Court” should be applicable to the High Court, and S. 3 
(15) of the General Clauses Act prevents the High Court -in the 
exercise of its Ordinary Original Civil Jurisdiction being included 
in the expression “ District Judge” and clause (24) of the same 
section defines a High Court in terms which do not throw any . 
light on the question I am considering. 

It seems to me, therefore, very doubtful whether the 
provisions of Ss. 22 and 23 can be said in their terms to apply 
to the present case. Subject to this doubt I agree with the 
learned Chief Justice in his remarks on these two sections and 
his examination of the Indian authorities on this point. 

The application is, however, supported before us mainly on 
the ground ‘that we-have under S. 151 of the Civil Procedure 


‘Code inherent power to prevent abuse ‘of the - process of the 


Court. The existence of the jurisdiction cannot be denied: 
The circumstances in which the Courts will in the exercise 
of this jurisdiction stay proceedings on the ground that the 
process of. the Court is being abused are referred to-and explain- 
ed in Norton v. Norton 1, Egbert v. Short 2 and Logan v. 
Bank of England 5 aa 

These decisions refer to cases where the cause of action had 
arisen outside England and where the English Courts were sought 
to be given jurisdiction on the ground that the defendant was, at 
the time when the writ was issued, residing within the jurisdic- 
tion of the English Courts. Inthe case now before us the 
learned pleader for the applicants asked us to decide the case on 
the basis that it must be assumed for the purposes of this 
application that the whole of the cause of action had arisen in 
Madras. Where the jurisdiction is sought to be snatched from a 
Court by means of the accidental circumstances that the defen- 
dant happens temporarily to be within the jurisdiction of a 


1 (1908), 1 Oh. 471, 481, 2. (1907) 2 Ch. 205, 210. 
: 8. (1906) 1K. B. 141. 
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Court ‘other than that in the local limits of ‘which Court he 
ordinarily resides, the case bears a very different aspect from such 
a case as the present. For the libel upon which this action is 
based expressly refers to the local agents of the limited liability 
Company which is alleged to, have been libelled and “ the atten- 
tionof the local Government of Madras is most respectfully 
invited to the letters” by the Editor of the Newspaper. The facts, 
‘therefore that have to be determined in deciding this suit have 
direct reference to-the conduct of the local agents of the Madras 
branch of the Company. In these circumstances the plaintiffs 
may well claim that inasmuch as the question on which 
they seek adjudication has reference to people residing in Madras 
and the acts that will be subject of investigation have taken 
place in Madras it would be more beneficial to the plaintiffs that 
the suit should be tried by the Court in Madras. It cannot be 
said that in these circumstances the facts before us have any 
analogy to such facts as were before the English Courts in the 
decisions cited to us. There it was clearly pointed out that the 
plaintiff was seeking to put the defendant in the position referred 
to by Vaughan Willianis L. J. in Norton v. Norton 1. He says “I 
have come to the conclusion not only that this is a case in which 
it is more natural and more convenient to try the question in 
dispute in India, because the settlement was made in India and 
refers entirely to property.in India, but, further that Mrs. Norton 
has brought the action in England, not for the purpose of any 
legitimate advantage which she might gain by so doing but 
for the purpose of putting her husband in such a position that 
he would be practically compelled to settle the action. In the 
present case owing to the facts to which I have referred it seems 
to me to be clear that at least on the materials now before us 
it is impossible to say that the plaintiffs have brought the suit 
in Madras not for the purpose of any legitimate advantage 
which they might gain by so doing, but for the purpose of 
putting the defendants ‘in such a,position that they will be 
practically compelled to settle the action. Conceding for the 
purposes of the application that, the defendants may have some 
difficulty in proving their cases that they may find it necessary 








1. (1908) 1 Ch, 471, 481. 
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to examine their witnesses on commission it is the plaintiffs who 
have the choice of the forum and it does not follow that because 
the defendants may find it more difficult to make their defence 
in one forum than in another, the plaintiffs should be restricted 
in their choice. That difficulty may bea matter which the 
Judge trying the action may take into consideration when the 
defence is before him. It does not prevent the plaintiffs from 
bringing a suit in the Court which they may find more convenient’ 
unless for some such reasons as have been referred to in the 
decisions of the English Courts. 


I therefore agree that the application must be dismissed 


`” with costs. 


The Chief Justice :—This matter came before the learned 
Judge sitting in chambers in the Original Side of this Court and 
under R. 177 of the Original Side rales he has referred it to us. 
A suit has been instituted in this Court for damages for an alleged 
libel in a newspaper. A Judge’s summons has been taken out 
by the defendants in which they ask for an order that all further 
Proceedings in the suit in this Court should be stayed and for a 
direction that the plaintiffs should file their suit in a proper 
Court in the Punjab. It has not been seriously argued 
that it would be within our powers to direct the plaintiffs to file 
the suit in a proper court in another province. The contention 
has beeri that the case is one in which we ought to make an order 
staying all further proceedings in the suit in this High Court: © 

l The plaintiffs are a limited liability Company with their 
registered office at Gujranwala near Lahore. The paper in 
which the alleged libel was published is printed and published at 
Lahore. It is not denied that there has been publication of the 
alleged libel in Madras. The question as to whether the cause of 
action for this suit arose wholly within the local limits of the 
Jurisdiction of the Madras High Court has not been argued by 
the learned vakil for the defendants ; but for the purposes of this 
application he is prepared to assume that it did. Assuming that 
the matter is libellous, publication within the jurisdiction being 
admitted, I think there ċan be no question that the cause of 
action or æ cause of action with reference to this alleged libel 
arose within the jurisdiction. We have been asked to make an 
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order staying the suit on two grounds. First under express 
provisions of the Code, and secondly, in exercise of the inherent 
jurisdiction which is now recognised in S. 151 of the Code. The 
express provisions are Ss, 22 and 23 of the Code. S. 22 provides 
“as follows, “Where a suit may be instituted in any one of two 
or more courts and is instituted in any one of such Courts, any 
defendant may ............ apply to have the suit transferred to 
dnother Court, and the court to which such application...... is 
made......shall determine in which of the several Courts having 
jurisdiction the suit shall ` proceed”, (I assume this ‘suit could 
have been institutedin a Punjab Subordinate Court or in the 
Madras High Court though damages are only claimed in respect 
of the publication in Madras). The first sub-section of S. 23: 
clearly does not apply. Then the section goes on to say: 


“Where such Courts are subordinate to different appellate Courts 
but to the same High Court, the application shall be made to’ ` 


the said High Court”. The case does not fall within sub-section 
(2). Sub-section (3) says: “Where such Courts are subordinate 
to different High Courts, the application shall be made to the 
High Court within the local .limits of whose _ jurisdiction the 
Court in which the suit is brought is situate.” The Court in 


which ‘this suit has been instituted is not a court subordinate to 


a High Court. Therefore S. 23 does not apply. It was argued 
that.S. 22 gives the jurisdiction and S. 23 could not cut it down, 
It seems to me, however, that the two sections should be read 
together and if we find that S. 23 contains no provision as to 
the Court to which the application should be made, it may 


reasonably be held that S. 22 has ‘no application to the particular. 
facts of this case. Moreover Ss. 23 and 24 deal with the power: 


of the Court to transfer, not with the power of the Court to 


stav. Certain authorities have been cited. The first case was: 


Tularam v. Harjiwan Das 1, That was ‘a case in which the 


application was made under S. 24 of the old Code and the suit 


which was asked to. be stayed was not instituted in a High 


Court, but in a Court subordinate tothe High Court and the 


learned Judges while intimating that they had jurisdiction declin- 
ed to exercise it. Geffert v. Ruckchand Mohla 2, is a decision 
of Mr, .Justice Scott sitting alone. In some respects it is not 





1. (1882) I. L. R. 5 A. 60. (1888) 1. I. D. R. 13 B, 178. 
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unlike this case. There the plaintiff brought a suit in the High 
Court of Bombay claiming damages for libel. He bad 
previously brought a suit in the Court of the Deputy Com- 


‘missioner of Central Provinces in which he had asked for dam- 


ages for wrongful dismissal. An application was made by the 
defendant in the suit in the Bombay High Court asking for an 
order staying the proceedings in the Bombay High Court. The 


“ learned Judge no doubt assumed that he would have had juris- 


diction to make the order asked for. The question of jurisdiction, 
however, does not seem to have been argued and on the merits 
he declined to make any order. With reference to this suit 'be- 
fore him he makes the observation that the plaintiff “desires to 
vindicate his character in the place where he alleges it has been 
defamed ” and he adds “I can find no authority for “preventing . 
him doing so.” Our attention has also been drawn to a decision. 


` of the Oudh Judicial Commissioner’s Court in Rabban Bibi.v. 


Sohadra Bibi 1. There again the facts were similar to those in 
Tularam v. Harjiwan Das 2. The application was for the trans- 
fer of a suit pending in a Subordinate Court within thé 
Jurisdiction of the Oudh ‘Judicial Commissioner’s Court and it 
was asked that the suit should be transferred to a subordinate’ 
court within the jurisdiction of the Allahabad High Court. The 
learned judges on the merits made an order that the Subordinate 
Court subject to the jurisdiction of the Allahabad High Court, was 


the proper Court, having regard to the real interests of the parties 


and'the general convenience of the witnesses, in which the suit 
should proceed. The facts in the Oudh Case areclearly dis- 
tinguishable. ‘As regards our: inherent jurisdiction I have, no 
hesitation in holding that apart from the express provisions of — 
the Code there is an inherent jurisdiction in the High Court to ` 
stay any suit which is an abuse of the process of this Court. 
The Jurisdiction in my opinion existed prior to the Code of 1908 
and it is recognised in S. 151. Then the question is, in the 
circumstances is this suit an abuse of the process of this 


Court? I do not propose to read the whole affidavit on 


which the defendants rely, but in so far as the affidavit 
consists of allegations of fact and not expressions of opinion, 
I am prepared to ‘accept wall the allegations in the affidavit. 
< L (1918) 20 I. G. 758 5. (1882) I.L.R. A. 60. 
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Do those allegations establish that the bringing of the 
suit here is an abuse of the process of this Court? We start 
with this that we aré Assuming for the purposes of this appli- 
cation—and the assumption seems to me to be well founded in 
law—that the cause of action arose wholly within the juris- 
` diction of this Court. The alleged libel is set out in the plaint. 
It contains this passage “‘ The attention of the Local Govern- 
ments of Bengal, Madras, the Central Provinces and the Punjab 
is most respectfully invited to the letters of our correspondents.” 
These letters the plaintiffs say form part of the libel. That 
the articles were published in Madras is undisputed. The 
plaintiffs ask for damages so far as this Presidency 
is concerned. I do not think it necessary to discuss what 
may be the legal effect of limiting their claim to damages 


accruing in this Presidency. But we do find that in the plaint’ 


they expressly limit their claim: The learned Vakil for the 
defendants has not been able to call our attention to any Indian 
case in which this inherent jurisdiction has been exercised. The 
principle, however, is well recognised and has been, given effect 
to in several English decisions. I would only refer to two cases, 
both of which curiously enough were Indian cases. In both cases 
disputes had airsen between husband and wife and in both cases 
the question was whether an action should proceed in England 
or in, India. 


The first case is Norton v. Norton 1. That was a suit in 
which the’ plaintiff claimed an account under a settlement. The 
settlement had been made in India. The wife had gone to 
England and she alleged that she intended to reside in England 
permanently. The husband and one of the trustees of the settle. 
ment were served with a writ during their temporary presence in 
England and the husband and the other defendant applied to stay 
the proceedings in England. The application was in the Court 


of first instance refused but on appeal an order was made staying 


the proceedings in England. Vaughan Williams L. J. in 
delivering the Judgment of the Court of Appeal says at p. 479, 
“In my opinion it must be proved to the satisfaction of the Court 
that either the expense or the difficulties of trial in this country 
are so great that injustice will be done—in this sense, that it will 


a abian 
1, © (1908) 1 Oh. 471. 
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be very difficult, or practically impossible, for the litigant-who is 
applying for the stay to get justice in this country.” It is scarce- 
ly necessary to observe that the facts ofthe present case do 


_ not come anywhere near the test suggested by Vaughan Williams 


L. J. The other case is the case of Egbert v. Short 1. There 
a deed of separation had been executed in India between the . 
plaintiffand her husband. The defendant was the trustee under 
the deed. There was default in paying the allowance under the 
deed and thedefendant happened to bein England on a holiday and 
he was served with a writ. He applied to have the proceedings stay- 
edand they were stayed. The learned Judge in his order in staying 
the proceedings observes at p. 214: On the whole the conclusion 
at which I have arrived is that this action is brought in the 
tribunal in which it has been brought not bona fide for the purpose 
of obtaining justice, but for the purpose of harassing and annoy- 


- ing the defendants, and of obtaining something to which the 


plaintiff may not injustice be entitled.” It cannot be suggested 
in this case that if the plaintiff proves in this Court that he has 
been defamed, if he proves that the defamatory matter has been 
published within the local limits of the jurisdiction of this Court, 
and that he has suffered damage within the local limits of the 
jurisdiction of this Court by reason of the ‘publication it cannot 
be suggested that the suit is brought within the local limits of the 
jurisdiction of this Court “ for -the purpose,” to'use the words of 
the learned Judge in Egbert v. Short! “ of obtaining something to 
which he may not in justice be entitled”. It seems to me that 
the defendants have failed to make out that the institution of 
the suit in this Court is an abuse of the process of this Court. 
I would dismiss the application with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Napier. 


The Chartered Bank of India, Australia ‘(Appellant)* 
and China, through its agent T. A. Counter-Petitioner 





R. T. Arunachalam Chetty (Decree- holder) 
Ve 
K. P. Velliappa Chetty and others”... Respondents 


(Claim-Petitioner) 
Hindu Law—Nattukottai Chetties—Trade assets—Family ‘property—No 


difference between. fad 
ee ; 
"O.A0.A. T of 1914. 26th October 1914. 
i 1. (1907) 2 Ch. 205. . 
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Ta the case of Nattukottai Chetties, there is no difference between trade assets Arunachalam 
and family property Chidambaram Chetty v. Ramasami Uhetty (1) followed. Chetty 
Appeal from the order of the Court gf the Subordinate Velliappa 
Judge of Ramnad at Madura in E. A. 892 of 1913 in E.P. Chetty 
No, 95 of 1913 (in C.S. 154 of 1911 in the file of the Chief Court 
of Lower Burma. 


K. Srinivasa Aiyangar and A. Krishnaswami Aiyar for 
Appellant. 


N. Ramachendra Aiyar for Respondent. 
The Court delivered the following 


Judgment :—The Subordinate Judge’s order cannot be 
supported. Rule 50 of the Order XXI of the Code of Civil Proce- ` 
dure relied on by the Subordinate Judge has no application as no 
property of the minor defendants not involved in the family trade 
was sought to be attached or sdld. 


As regards the contention (accepted by the learned Subordi- 
nate Judge) that the family property in Pullateen must be proved 
“to be the assets of the Rangoon Firm which is not different from 
the family firm known as K. P. Firm, it being only a branch of 
the. K. P. Firm), we follow the rulings in Chidambaram Chetty 
v. Ramasami Chetty! and that “in the case of Nattukottai 
Chetties, their family property should be treated as trade 
assets” and that no distinction should be made between the 
family property and the trade assets. 

The Subordinate Judge’s order is set aside and the Petition 
No, 892 of 1913 in Execution Application No. 95 of 1913 will 
stand dismissed with costs in this and in the Lower Court, the 
attachment order being revived. 


The execution proceedings are transferred to the file of the 
Temporary Subordinate Judge of Sivaganga. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sankaran Nair & Mr. Justice Spencer. 
Umade Rajah Raji Damara Kumara Chinna 


Venkatappa Nayanim Bahadur Varu ... Appellant * 
D, (Plaintif) 
Umade Rajah Raji Damara Kumara Thimma _ 
Nayanim Bahadur Varu and others . Respondents 
(Defendants: > 


Hindu Law—~Impartible zamindari—Maintenance—Agreement for—Liability 
to variation—Binding only against zamindar executing—Suit for partition—Com- 
promise—Registration Act, S. 17—Subsequent agreemont—Maintenance allowance 
toa person and his lineal descendants—Illegality of —Rule against creation of 
interests in favour of unborn persons. 

A suit by the Ist defendant for the partition of the Kalahasti Zemindari against 
his brother who was the then zamindar to which all the other brothers were parties, 
ended in a compromise by which the zamindari was declared impartible and it was 
further agreed that the zamindar’s brothers (including the present plaintiffs and the 
lst defendant) and their male descendants should get a certain maintenante ` 
allowance from the income of the estate. The clause as to maintenance however 
was not embodied in the decree as it was held not to relate to the subject-matter of 
the suit. But subsequently in 1896, the same maintenance was secured to them by 
the successor of that zamindar though the terms varied as to the time of payment 
and the source from which the maintenance was payable. It was made payable out 
of the estate as well as its income. In a suit for the recovery of the allowance by 
the plaintiffs from the 1st defendant who had since become the zamindar it was 
contended that the financial condition of the zamindari did nob admit of the same 
payinent and the contention was upheld. Held: on appeal, 

That the plaintiffs could not fall back on the compromise as its terms varied 
from the agreements and the rate provided for by the agreements was liable to 
variation owing to changed conditions. 

Held, Per Spencer J.—That the appellants could not rely on the terms of the 
compromise in so far as they affected immoveable property as the agreement was 
not registered Ohelamanna v. Rama Rao (1), followed. 

A maintenance allowance does not lose its character of being liable to be 
increased or decreased by the mere fact that it isembodied in a deoree or agreement, 

An agreement providing for the payment of a permanent allowance to a person 
and his lineal descendants out of a zamindari is void as contravening the rule 
of Hindu Law against the creation of interests In favour of unborn perscns. 

Per Sankaran Nair J—In.the absence of proof that the agreements were 
executed under circumstances binding on the succeeding zamindars, they bound 
only the zamindar that executed them and maintenance not being such a 
charge as to preclude the zamindar for the time being from alienating portions of 
the zamindari for necessary purposes, the rate fixed by the agreement was liable 

variation owing to changed conditions. 


Appeals against the decrees of the Court of the Temporary 
Subordinate Judge of North Arcot in O. S. Nos. 17 and 9 of 1910 ` 
respectively. 


"AS Nos, 216 & 217 of 1911. h 6th October 1914. 
14, (1911) LL.B. 36M. 46. i 
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The plaintiff, a brother of the present Zamindar of 
Kalahasti, (the first defendant in the case) sued for the recovery 
of maintenance allowance both past and future on foot of a 
registered agreement, .eshibit A in the case, whereby a prede- 
cessor of the defendant in the. Zamindari agreed for himself and 
his successors in the estate to pay to the plaintiff and to his 


male ‘descendants, Rs. 650 per mensem on the liability of the. 


Kalahasti Zamindari. The agreement had been entered into 
under the following circumstances :— 

One Akkappa was the Zamindar before the Ist defendant 
and Muthuvenkattappa the eldest brother of the Ist defendant 
was the Zamindar before Akkappa. In 1890 when Muthu- 
venkattappa was the Zamindar’ the present lst defendant 
brought a suit (O. S. 12 of 1890) for partition of the Kalahasti 
estate making all his brothers parties thereto. 

_ The suit was compromised on the footing that the estate 
was to be declared impartible and that the brothers were to be 
paid an allowance of Rs. 700 a year out of the income of the 
estate for themselves and their male heirs for ever. The District 
Court passed a decree in terms of the compromise but the High 
Court on appeal held that the decree should not incorporate the 
agreement regarding the maintenance allowances in favour of the 
brothers, on the ground that it did not relate to the subject- 
matter of the suit. (See I.L.R. 18 M, 410). Meanwhile Muthu- 
venkattappa had died and Akkappa became the Zamindar ; and 
the present plaintiff and defendants 1 and 5 who were some of 
the brothers, got registered deeds executed to them in respect of 
their maintenance allowances providing for payment of Rs. 650 
a month for themselves and their male heirs for ever out vof the 
income of the estate. The allowance was not however paid at 
this rate either in Akkappa’s lifetime or subsequently after Ist 
defendant succeeded. to the estate in 1905. During the years 
when the estate was under the Court of Wards, and for several 
years thereafter Rs. 400 per mensem only was being paid and 
received under protest. The plaintiff now: sued to enforce the 
payment of the allowance to him and his male heirs at the rate 
of Rs. 650 a month as originally agreed to and. for recovery of 
arrears due at this rate. The Subordinate: Judge: decréed 
maintenance only at the rate of Rs. 400 a month and made ita 
` charge on the estate. 
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Rajah In dealing with the question as to the proper rate of main- 
h a tenance the Subordinate Judge of North Arcot observed as 

Wari follows :— 

Rajah “The contesting defendanis now contend that the condition 


Kaka of the Kalahasti Estate as it was at the date of the agreement, 


Varu. Exhibit A, does not permit of anything more than Rs. 400, a 
month being paid to the plaintiffs, much less its present condition; 
while for the plaintiffs, it is argued that the condition of the 
estate at the-time of the agreement amply afforded the payment 
of Rs. 650, a month to the plaintiffs and that the subsequent 
increase of the indebtedness of the Estate is no ground for 
reduction of the amount, the deterioration of the income being 
one due to the Zamindar’s default of proper and prudent manage- 
ment and not to natural causes. In support of his latter 
contention, the plaintiffs vakil relies on Maharajah Grees Chand 

` Ray v. Sumboo Chand Ray 1, Vijaya v. Sripathi 2, Gopika Bai 

' v. Dattatraya 8, and these cases fully support it. The cases ` 
relied on by the defendant’s vakils to the contrary Rukabai v. 
Gandabai 4, Sidlingapa v. Silavakem Sidlingapa $ do not I 

| think, in any way contradict the principle laid down in the above 
cases. The only question therefore for consideration is whether 
in the condition of the estate in 1896, when the plaint contract 
was made or in 1893, when the compromise in O.S. 12 of 
1890 was made, the plaint rate of Rs. 650, a month was a proper 
rate to be allowed.” 

‘ He then referred to the income and expenses of the estate 
which left a net income of only about Rs. 70,000, per annum, 
and continued. “There are now four branches of junior members 
of the family and two widowsof the late Rajahs. Muthu 
Venkatappa and Akkappa who are entitled to allowances out of 
the estate, besides the Zamindar himself and having regard to 
the above circumstances and to the fact that their Lordships 
of the High Court allowed only Rs. 250, a -month to a brother 
of the Zamindar who had income of 40,000, a year (vide 
Kachi Kaliyana.Rengappa Kalappa Thola Udayar v. Kachi 
Yuva Rengappa Kalakka Thola Udayar 8) and to a brother’s 
son at Rs. 250 a year when the income was Rs. 30,000 a year 

1, (1865) 5 W. R. 98 (P. C.). 4 2. (1884) I. L. B.8 M. 94. 


3. (1900) I. L. R. 34 B. 386. 4, (1878) I. L. R. 1 A. 594 at 596, 
5. (1878),1. L. R. 2B. 624 at p. 630. 6. (1905) I. D. R. 28M 505 (P.C). 
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and ohly one junior branch Venkatachella Reddiar y. Fenkata- 
| chella Reddiar +) I think the rate of Rs. 650 agreed upon in 
this case in 1896 was far too excessive then, and that nothing 
more than Rs. 400 a month is proper and ‘reasonable. ” 

On the question of the right of the present Zamindar to 
plead that the rate under the original agreement was not binding 
upon him the Subordinate Judge observed in paragraph 11 of his 
Judgment as follows :— 

“The present Zamindar was nota dieat party to the contract 
with the 1st plaintiff whether under the original compromise in 
O. S. 12 of 1890 or under the subsequent registered agreement 
of 1896, and his right to dispute the contract on the ground of 
the excessiveness of the amount has not been questioned. Even if 
it be questioned I would disallow the objection. Though it is 
not open to him to question the payments already made under 
the above contract, he is ‘entitled to dispute its validity as 
against him when more is claimed under it from the estate 
which he represents, not as the heir of the persons who made 
the contract with the 1st plaintiff but in his own right as the 
senior of the surviving members of the family,” 

The plaintiff preferred this appeal. 

S. Srinivasa Aiyangar for the Appellants. 

L. A. Govinda Raghava Aiyar, S. Varadachariar, P. Ven- 
katramana Rao, T.V. Muthukrishna Aiyar and G. Venkatramiah 
for Respondents. . 

S. Sreenivasa Aiyangar for the appellants contended.- 


1. that the rate of Rs. 650, was not merely an ordinary 
maintenance allowance but was agreed on as part of the com- 


promise arrangement under which the junior members gave up 


their right to claim partition as also their right to certain villages 
and other allowances given to them by their father’s will and that 
the contract was therefore not liable to be revised like an 
ordinary maintenance arrangement 


2. that’even if it was liable to variation the reduction 
can take effect only after the court had passed the decree reducing 
the rate of maintenance i 

:3. that the rate of Rs. 650 per mensem was a -fair rate in 
the circumstances, Reference was made to the following 


. 1. (1909) 20M. L. J. 894. 
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authorities. Venkatapba Nayanin v. Thimma Nayanim 1, 
Sri Raja Rau Venkata Kumara Mahipati Surya Rauv. Sri Raja 
Rau Chelayammi Garu 2, Bhup Singh v. Lachman Kunwar 8, 
Maharani Dambar Koeri v. Rai Sham Kissen Das £, Sreeram 
Bhuttacharjee v. Puddo Mokhee Debia 5, Asad Ali Mollah v. 
Haidar Ali 6, Tara Sundara Debi v. Sarodacharan Banerji T, 
Vaidyanatha Sastrial v. Eggia Venkatarama Dikshiter 8, 

Govindaraghava Aiyar for the respondents contended that the 
first question was not raised in the lower Court, that the evidence on 
record showed, that the arrangement of 1896 on which the suit is 
based cannot be identified with the compromise of the earlier suit, 
that the later arrangement was in form and substance only a main- 
tenance arrangement and that the right of the succeeding Zamin- 
dar to show the excessiveness of the rate was recognised by 
Maharaja Grees Chund Roy v. Sumbhoo Chund Roy 9, Thé 
fact of the maintenance being fixed by a document did not 
exclude the right of revision (See Subramaniam Pattar v. 
Vembammal\©). That viewed as a mere contract entered into by 
the Zamindar for himself and his successors for ever in favour 
of the brother and his male descendants for ever, the arrange- 
ment was invalid and opposed to the Hindu Law. See Chundi 
Churn Bama v. Siddeshwari\t, that the creation of a charge in 
default of proper payment did not amount to the present trans- 
fer of a heritable interest in property ; that even, so regarded an 
estate in favour of a person and his male descendants is invalid 
under the Tagore case and the recent Darbhanga case 12, where 
at page 1257 the Privy Council say that such an estate can be 
validated only by a special custom. 

G. Venkatramiah.—For one of the respondents argued that 
his client who had obtained a compromise decree for maintenance 
before the date of the suit agreement hada prior charge and that 
the anregistered compromise of 1894 did not and cannot create 
a charge. Reference was made to Natesa Chetti v. Vengu 
Nachiarl8 and Chelamanna v. Rama Rault. 


1, (1894) I. L. R. 18 M. 410. 2, (1898) I. L. R. 17 M 150. | 





3. (1904) I. L. R.26 A, 321. 4, (1905) 9 C. W. N. T03. 
5. (1868) 9 W. R, 152. > 6. (1910) I. L. R. 38 O. 13. 
7. (1910) 12 C.-L. J. 146. 8. (1907) I. L. R. 80 M. 279. 
9. (1835) 5 W. R. 98 (P. ©.) 10. (1904) 14 M. L. J. 839. 
11. (1888) I. L. R. 16 C. 71 (P. C.) 12. (1914) 18 O. W. N. 1257. 


13. (1909) I. L. R. 88. M, 102, 14. (1911) I. L. R 86 M. 46, 
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8. Srinivasa Aiyangar—in reply, contended that in the 
' circumstances the compromise’ of 1894 did not require 
registration. As to the validity of the arrangement to pay 
‘Rs. 650 per mensem perpetually, he contended that this was in 
the nature of an annuity or rent charge and amounted to the 
transfer of a present interest in property descendible to the 
grantee’s heirs and not a contract or grant successively for the 
lives of each heir, that Chandi Charan Bama v. Siddeswari 1, 
would not affect such an arrangement, that perpetual: annuities 
were not unkown to the Hindu Law which recognised them as 
Nibandha or corrody, that the reference to the male descendants 
was only.by way-of imperfect description ofa heritable estate 
and the Tagore case did not apply. Reference was made to thé 
inclusion of hereditary allowances in the definition of immove- 
able property in the Registration Act, to Colebrooke’s Digest 
Vol. 11; 162 Encyclopædia of the Laws of England, Vol. I, 356, 
Halsbury Vol. 24, pages, 465; 469,472 and 486 William’s 
Personal Property, pp. 285 and 312 and to the following cases. 
Chalamania v. Subbamma 2, Ramnad Zemindar v. Dorai- 
sami 8, Muthurama Chettiar v. Sundara Kumara Ettappa 
Sami 4, Kanhia Lal v. Muhammad Hussain Khan 5, Aziz 
Unnissa’ v. Tassadduq Hussain Khan 9, Karim Nensy v. 
‘Heinrichs 7, Muhammad Hossain Khan v. Mahomed Nehaluddin 
‘Khan 8, Salamat- Hossain .v. Luckhi Ram 9%, Hemchunder 
‘Chowdhury v. Akul Chunder Chakrabartil®, Ashutosh Dutt v. 
Doorgachurn Chutterjee1, a 


“ The Court delivered the following f ; ` 


| “ Judgments, —Spender J :—The first’ defendant in these suits 

‘is the present Zamindar of Kalahasti, an impartible estate. The 
lst plaintiff in O. S. No. 9 of 1910 and the sole plaintiff in 
-O. S. No. 17 of 1910 are brothers of the Ist defendant. 
‘The 2nd plaintiff in O:S. No. 9’of 1910, is the minor adopt- 
ed son of the ist plaintiff. They brought these suits for a 
‘declaration of their rights to maintenance at the rate of Rs. 650 








. 1, (1888) I. L. R. 16671. i 2. (1888) I. L. R. 7 M. 28. 
8. (1884) I. È. R. T M. 841. 4. (1899) 9 M. L. J. 118, l 
` 6. (1882) I. L. R. 5A i1. 6. (1901) L.L.R. 23 A 824-(P,0.) 
* 7, (1901) I. I. R. 25 B 563. 8. (1888) ©. L. R. 880. f 
» (1884) I L. R. 100. 521. 10. (1918) 19 0. L. 5.118, 


11, (1879) L D. R. 6 I. A. 188, 
90 
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per mensem and for recovery of the same with arrears and interest 
as a charge upon the estate. They ‘also claimed priority over the 
‘mortgage rights of certain mortgagees who were made parties to 
the suit and thus raised questions which need not now be con- 
sidered as they are not pressedin these appeals. The Ist defen- 
dant acknowledged that the plaintiffs were entitled to be main- 
tained out of the estate but pleaded that the financial condition 
of the estate was such that he could not afford tò give his brothers 
more than Rs. 400 per mensem which was in fact the amount 
that they were receiving during the period when the estate was 
under the management of the Court of Wards. The lower Court 
gave the plaintiffs a decree for Rs. 400 per mensem during 


their joint and several lives for the maintenance of their branches ` 


of the family and directed that the sums due on account of past 
and future maintenance at this rate should be recoverable asa 
charge upon the estate. From this, plaintiffs’ appeal on the ground 


that the amount’ awarded should not have been less than 
Rs, 650. ` 


The position taken for the appellants is this. The present 
lst defendant brought a suit O. S. No. 12 of 1890 for partition 
against the then Zamindar Muthu Venkatappa to which all 
the brothers were made parties. It ended in a compromise 
in which the estate was declared to be impartible and the 
succession to it was declared to be governed by rules of 


"primogeniture, simultaneously it was agreed that the Zemin- 
dar’s brothers, including the .present plaintiffs and the Ist: 


defendant and their male descendants should be entitled toa 
maintenance allowance from “the income of, the estate of 


Rs. 600 per mensem for the first ten years and of Rs. 700 per l 


mensem thereafter. The District Court passed a decree in terms 


„of the compromise but on appeal the High Court heldin Venka-_ 
tappa Nayanim v. Thimma Nayanim! that the stipulations 


which were outside the scope of the suit should not have been 
embodied in the decree and these included’ the stipulations as to 
-allowances, so they were excluded, 


After the death of Muthu Venkatappa, Akkappa-succeeded to 


(the Zemindari, and during his time two of the brothers of Muthu 
‘Venketappa viz., the present 4th defendant and the er of the 


a 








1. (1994) I. L. R. 18 M. “Ho, 


NG 
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6th defendant. brought suits against Akkappa in respect of, 


their maintenance allowances and obtained consent decrees for 
Rs. 650.per mensem. The other brothers, viz., the Ist plaintiff 
in O. S. No. 9 of 1910 and the plaintiff in O. S. No. 17 of 1910 
and the present Zamindar got registered agreements executed 
(Exhibits A.C. and I) with Akkappa in similar terms of 
Rs. 650 per mensem. On the death of Akkappa the Ist defen- 
dant became Zamindar. 

Now it is urged that the appellants haye by virtue cf. exhi- 
bits Aand C become creditors of the Estate and not mere 
maintenance holders, that the agreements are binding on all the 
successors of the Zemindar who executed them and that there- 
fore no less sum than what was agreed upon therein can now be 
given as maintenance. Further it is argued that the ‘compro- 
mise having been entered into asa settlement of certain claims 
to portions of the estate is binding on all who took part in it and 
their representatives, and creates vested rights in favour of those 
whose rights are declared in it. 

Lastly it is contended on the evidence that the amount 
claimed was not excessive and that the estate could well afford it. 
“On the last point I agree with the Subordinate Judge’s 
opinion that nothing more than Rs,. 400-is proper and reason- 
able for the reasons given in pardgraph 10 of his judgment. 


As for the other points now taken in the appeals it is 
‘noticeable that Exhibit A, though purporting to have been 
executed in pursuance of the razinamah in O. S. No. 12 of 1890, 
‘contains terms very different from the compromise petition 
‘(Exhibit D). Not only is the -amount of maintenance different 
in the two documents as I have already stated, but the periodical 
‘instalments in which payments are to be made are different, and 
Exhibit D states the source to be the income of the Zamindari 
whereas Exhibits A. and C. provide for ‘recovery of the 


-© ‘allowance’ from the estate as well as its incomes. Exhibits A. 


and C. are three years later than’ Exhibit D. 

; It is thus impossible to treat Exhibits A, and C. as avin 
the same force and’ binding character as a decree in-a suit 
‘terminating litigation and compromising a bona-fide claim ‘to. 
. property.. Nor can the appellants rely on. those terms of the 
compromise (Exhibit D) which have not passed into a decree or 
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order of Court so far as they affect the immoveable property 
comprised in the document, as the agreement of compromise-was 
not registered. (Vide Chelamanna v. Rama Rao 1). Exhibits 
A. and C. are registered and purport to be agreements relating to 
the payment of maintenance allowances, as is distinctly stated in 
the first clause of the document. 


An amount provided as maintenance for a member of a 
family does not lose its character, as a maintenance allowance 
by being embodied in an instrument or decree, the character, 
I mean of being liable to be increased or decreased under a - 
change of circumstances, (Vide Gofikabai v. Dattatraya 2, Sub- 
ramaniam Pattar v. Vembammal 8, and Maharajah Pan 
Roy.v. Sambhoochand Roy 4." For these reasons alone I con- 
sider that the Subordinate Judge had power to direct the Ist 
defendant to pay maintenance at a lower rate than Rs, 650. But 
as reliance is placed on the binding character of the registered 
documents under which it is claimed that plaintiffs and their 
male heirs have acquired a right to an hereditary annuity for all 
time, I may observe that in so far as Exhibit A. and C. provide 
that Seshachalapati and Venkatappa and their male descendants 
have a vested right to recover the fixed allowances through the 
present Zamindar and after him through the rightful owners of the 
Zamindari or their heirs, assignees, executors, administrators, 
trustees, etc.; from the estate and its incomes by declaring a 
recurring charge on the Kalahasti estate, these documents create 
a future interest in immoveable property in favour of persons 
unborn, and thus impose a restraint upon alienation which is 
contrary to the principles of Hindu Law. In excluding females 
and collaterals they provide fora line of succession not according 


“to law, and they are therefore invalid (Vide Mukhopadhyaya’s 


Law of Perpetuities in British India, pp. 123 to 128 and the Privy 
Council decision in Chandi Churn Bama v. Sidhesswari Debi 5, 

I would therefore dismiss these appeals with costs. 

The 3rd Respondent in Appeal 216 who got a consent decree 
in O. S. No. 33 of 1895 (Exhibit E) on 22nd April 1896 for 
maintenance allowance of Rs. 650 per mensem has filed a 

1. (1911) I. L. R. 86 M, 46. a (1900) I. L. R. 24 B. 386. 


' 8. (1904) 14 M. L J. 389. š - (1835) W. R. 598 (P. c.) 
6. (1888) L D. R. ua. 71, : 
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memorandum of objections claiming priority over the appellant’s 
right on the ground of his decree being prior in point of time to 
Exhibit C which is dated 17th November 1896. 


In these suits it is unnecessary to determine questions of 
priority between the various maintenance holders inter se seeing 
that their right to receive maintenance rests in the first instance 
not on their decrees or agreements but on their relationship to 
the owner ot the Zamindari. ii 

The objection memorandum in App. 216 of 1911 is for this 
reason dismissed with costs. Thati in Appeal 217 is out of time 
and is also dismissed with costs. 

Sankaran Nair J:—I agree. 

I think that considering the income of the Zamindari 
Rs 400 is a fair rate of maintenance, f 

The terms of the compromise in O.S. No 12 of 1890 relating 
to maintenance were not embodied in the decree. It is not those 
terms that are now sought to be enforced. The subsequent register- 
ed agreement of 1896 is so far as the rate is concerned only 
binding on the Zamindar who executed it. It is not shown that 
it was executed under circumstances which would make it binding 
on the succeeding Zamindars who take the property. in their own 
right. 

It was not contended, nor could it be successfully contended, 
that the maintenance formed such a charge on the Zamindari as 
would preclude the Zamindar for the time being from alienating 
portions of it for necessary purposes. It would be unreasonable 
to hold in the circumstances that the maintenance is a fixed 
unvarying amount. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—-Mr. Justice Sadasiva Aiyar and Mr. Justice 
Hiinnay. 


Sivapada Mudali and others ac Appellants* 
i o E (Defendants 
' v. : Nos. 7, 4 and 5) 
Pitty Thyagaraja Chettiar and another ... Respondents 
(Plaintiffs and 


3rd Defendant.) 
Madras Estates Land Act,-S. 6—Landlord purchasing the tenant's interest— 
Tenant in possession, notwithstanding at the time of the passing of Act—Effect of 


*§. A, 1698 of 1913, i f 16th Noyember 1914, 
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Rights of claimants to kudivaram inter se not affected by S. 6—Landlcrd 
pr ecluded from acquiring tenant’ s interest, 

Where at the date of the coming into force of the Estates Land Act, the 
defendant a ryob was in possession of the property though his interest had been 
‘purchased by the plaintiff the landlord for arrears of rent, | 
_ Held, that S. 6 of the Estates Land Act conferred occupancy right on the garen; 
dant and the plaintiff could not evict him. < 
~-  Markappali Reddiar v. Thandara Kone (1), followed. 

The rights to the Kudivaram interest as “between rival claimants thereto (other 


than the landlord whois debarred from claiming such interest) are not affected 
by 8. 6, el. 1. 


Second appeal from the decree of the District Court of 
Chinglepit in A. S. No. 71 of 1912, preferred against the decree 
of the Court of the District Munsif of Tiruvellore in O, S. 
No, 649 of 1906. 

K. N. Aiyah for Appellants. 

K. Srinivasa Aiyangar and G. S. Ramachandra Aiyar for 
Respondents. 

The Còurt delivered the following 

_ Judgment :—The defendants “are the appellants. ` Thêy 
were the tenants of the plaintiff who is the Zamindar of the 
Egathoor Zamin. The plaintiff purchased not only the Zamindari 
from the former Zamindar but he also purchased the kudivaram 
right in the plaint tyoti lands which the former Zamindar had 
purchased i in rent auction sale of 1900. The plaintiff brought 
dhe suit out of which this second appeal has arisen “as the 
‘purchaser of the kudivaram right from the rent auction purchaser 
‘for ejecting the defendants. : 

This ‘suit. was brought in the District Munsif’s Court of 
Tiruvellore. about the end of’ 1906 before the Estates Land Act 
came into force. The suit was first dismissed by the District 
Munsif and by the District Judge on appeal. The High Court 
‘on second appeal held that the decision of the lower Courts 
against the plaintiff on the fifth issue was wrong and set asidé 
the decree of the lower Courts and remanded the suit for 
disposal cn its merits, The judgment of the High Court is 
dated 22nd August 1911 after the Estates Land- Act came into 
force. When the case went back to the District Munsif, the 
defendants .raised.a fresh contention, namely that the Madras 
Act I of 1908 has conferred on them occupancy rights in the land 


1, (1914) M.W.N. 798. 


7 
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and that the suit ought to be dismissed on that ground. There- 
upon two new issues were - raised by the District Munsif and 
they are as follows: 
6th issue :-—“Whether the defendants: are entitled: to occu: 
pancy rights under Madras Act I of 1908.” 7th issue :— pee 
this plea can be raised now.” 
The learned District Munsif decided the issues in the defene 
.dant’s favour and dismissed the plaintiffs suit without costs. 
On appeal, the learned District Judge held on the 6th issue that. 
S. 6 of the Estates Land Act protects only.those ryots who were. 
in possession on the date of the passing of the . Act by reason of 
their holding over (after the expiry of the period of lease, having 
~ never had occupancy right before), that a ryot whose holdihg had 
a ee sold away in rent auction before the. Act came into force 
but who continued in Possession is not “a ryot in possession”. 
‘within the meaning of S. 6,cl. 1, but is only a trespasser in 
occupation of ryoti land, and that the word “ possession” means 
“ lawful possession” and not merely holding over whilst proceed- 
ings for ejectment are in progress. Upon this view, the learned 
District Judge decteed the plaintiff's suit with costs. . 

In Kanakayya v.. Janardana Padhi and two others 1, the 
Full Bench decided that even after a decree in ejectment had 
been passed against the ryot in, favour of the landlord, if the 
decree had not’ become final owing to an-appeal having been 
preferred against it and if the said appeal is pending on the date 
when the Madras Estatés:Land Act-came into force, the: ‘ryot is 
entitled to rely on S. b andthe suit must ‘be. decided i in his favour 
against the laridlord. In the order of reference to the. Full Bench 
in that case the learned Judges of the-Division- Pench, made the 
following ‘remarks :— - 

“ The contention that the possession rt the deleng ceases 
in law by a decree for possession against him is a- confounding 
of possession with title and is not worthy of serious notice.” 

The explanation to S. 6 added by S. 3 of Act IV of 1909 is 
as follows :—“ For the purpose of this sub-section, the expression 

‘every ryot now in possession, shall include every person who, 
having held land is a ryot, continues in Possession of such 
land at the commencement of this Act.” It seems to me that the 


1.” (1910) LLR. 36 M. 489; 21 M. L. J. BL. F. B. 
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defendants in this case: were ryots in possession of ryoti land not 
being old waste, continued’ in possession: of such land at the 
commencement of the Act and that therefore according to the 
plain wording of S. 6, cl., 1 they obtained a permanent right of 
occupancy ih the holding of which they so continued in posses- 
sion. Under S. 8, cl., 1 the landholder who has purchased the 
kudivaram right i in a rent auction sale has no right to hold it as- 
aryot. Even if he had taken possession as ‘soon as he bad. 
purchased it in 1902, the land could not cease to be ryoti land; 
S. 8, cl. 3 clearly says that the purchase of the occupancy right 
by the landholder shall not have the effect of converting ryoti land 
into private land (ses also S. 185 of the Act which has among 
other provisions placed stringent restrictions on’ the conversiofi 
of ryoti land into private land). The land being thus ryoti land 
and the defendants holding the land for ‘the purpose of agri- 
culture’ (without repudiating their liability to pay rent for the 
beriefit of such occupation though they may not have had title 
to occupy it till the passing of Estates Land Act as against the 
landholder owing to their kudivaram having been sold away), the 


` defendants do come under the definition of “ryot” in S. 3,cl.15 


and can therefore claim the benefit of S. 6, cl. (1). In the case 
Markappali Reddiar v. Tharidava Kone and another 1 Ayling 
and Seshagiri Aiyar JJ. held that, where the landlord bought the 
tenants’ interest at a rent sale held in 1878, the ‘land continued 
to be ryoti land under S. 8 of the Estates Land Act and-that:a 
person in‘possession: at the time the new Act was passed; 


i ‘acquired, occupancy rights under S. 6.of the. Act. It is contended 


by Mr. K. Srinivasa Aiyangar that the case might have-been 
decided on the ground that the defendant therein had been 


_recognised as tenant by the, landholder after the landholder 


purchased the holding in rent auction (though the defendant 


_was let in only as a Pannai tenant) and hence the defendant i in 


that case was entitled to the benefit of S. 6. bo 

But the learned Judges do not base their decision on that 

narrow ground but on the broader groundthat a person in posses“ 

sion of ryoti land professing to hold it as a ryot on the date of the 

„passing of the Act gets a permanent right of occupancy, Next it 

is contended that if S.-6 be so literally interpreted, it will give 
1. (1914) M, W, N. 798. ° 


PART XXL] THE MADRAS LAW JOURNAL REPORTS. 669 


the permanent occupancy right to a person “in possession, not 
only against the landlord but also against persons entitled to 
claim the Kudiwaram right as against the person in possession, 
for instance, a trespasser who had dispossessed the ryot law- 
fully iri possession, say a week before the passing of the Madras 
Estates Land Act, would acquire a right of occupancy in the 
land as against the true owner of the Kudiwaram right. I think 
however that though the words “as against the landlord ” do not 
appear in S. 6, cl. 1, the use of the word permanent right of 
occupancy ”.and the references to the claims of a landlord in 
several places in that long section clearly indicate that the rights 
to the Kudiwaram interest as between rival claimants thereto 
(other than the landlord who is debarred by S. 8 from claiming 
such interest) were not intended to be affected by S. 6, cl. 1. It 
is then said that the landholder in this case sues in ejectment 
not as landholder but as purchaser of the Kudivaram interest. 
But if S. 8, cl. 1 prevents the landholder from setting up a 
right to hold the land which he has purchased in rent auction, 
as a ryot that is, if it prevents him‘from getting rid of his status 
as landholder in respect of the land whose Kudivaram right he 
has purchased in rent auction, his said purchase cannot avail 
him against the ryot in possession just as it would avail. in 
favour of a third person. I think that that is the principle of 
the decision in Markappali Reddiar v. Thandava Kone 1, and I 
am prepared to follow it. 


In the result the lower Appellate Court’s decree will be 


reversed and the District Munsif’s decree will- be restored. 


There will be no order as to costs ‘under the circumstances of 
this case. 


Hannay J :—I agree, 





“4. (1914) M. W. N. 798. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


APPELLATE JURISDICTION. ` 
Present :—Sir John Edward Power Wallis Kt. Offg. Chief 


_ Justice and Mr. Justice Seshagiri Iyer. 


Peruri Viswanatha Reddi aoe Appellont* 
À (Defendant) 
v. 
D. T. Keymer `... Respondent 
` (Plaintiff). 


Civil Procedure Code, S. 18—Foreign judgment—Failure to answer interroga- 
tories—Defence struck off—Judgment given—Not on the merits—No action lies 
upon—Couri of competent jurisdiction—Judgment of English Court against non- 
resident Indian subject—Jurisdiction conferred by Imperial Statute. 

Where the defendant having failed to answer interrogatories, his defence was 
struck off and judgment was given against him in an English Court. 

Held, “that the judgment waz not one, on the -merits and action would not, 
lie on it. l 

Quaere, if judgment of the English Court against a non-resident British 
Indian subject is not one by a court of competent jurisdiction within the meaning 
of S. 13 C, P. O. by reason of the fact that an Imperial statute confers jurisdic- 
tion to try actions against non-resident foreigners. 

gi Moazzin Hossein v. Raphael Robinson (1) referred to. 

_ On appeal from the judgment and decree of the Hon. Mr. 
Justice Bakewell, dated the 8th September 1914, in the Ordinary 
Original Civil Jurisdiction of the High Court and made i in C. S. 
No. 291'of 1913, 

V. V. Srinivasa dijangan with V; Masilamani Pillai fof 
Appellant. 

D. Chamier instructed by Messrs. sae and ak for 
Respondent, 


The Court delivered the following 


. Judgment :—This is an appeal from the decision of Bake- 
well, J. on the original side giving judgment for thé plaintiff 
in a suit on a foreign judgment obtained by the plaintiff against 
the defendant inthe High Court in England. The defendant 
pleaded among other things that the. English Court had no 
jurisdiction, and that the case was not decided by the English ` 
Court on the merits. Bakewell, J. overrvled both the defences 
and gave the plaintiff a decree on the judgment sued on. 

It appears from the certified copy of the English 
judgment filed by the plaintiff that the defendant was 

Se SER cP LSID DOC 


* 0.8. A. No. 77 of 1914. 6th November 1914. 
prone Set Sener (1901) I. L. R, 280. 641, 





PART XXI.]' THE MADRAS LAW JOURNAL REPORTS. 671 


ordered to answer interrogatories and failed to do so, and that 
therefore it was ordered that his defence should be struck out 
and-that he should be placed in the same position as if he had 
not defended, and that the plaintiff should be at liberty to sign 
judgment against him for £ 425-175, 2d. the amount claimed and 
costs and that judgment was signed accordingly. 

_ Now in this state of things the first question that arises is 
whether a judgment obtained in this manner was a judgment 
not given on the merits of the case within the meaning of S. 13 
(b) of the Code of Civil Procedure, in which case it is not to be 
conclusive upon the patties in a subsequent suit. Bakewell, J. 
has held that it must in the circumstances be taken to have been 
given on the merits, but with great respect we are unable to agree 
with him. We cannot see how a case, in which the defence, or 
to use our phraseology, the written statement of the defendant was 
struck out and he was not permitted to go into the merits at the 
trial can be said to have been decided on-the merits. In The 
Delta 1, Sir Robert Phillimore overruled a plea of res judicata 
by reason of a foreign judgment on two grounds, one, that the 
foreign judgment had not been pronounced when the English 
suit was instituted and that it was therefore merely a 
case of lis alibi pendens and the second, that the foreign 
judgment “‘not having been given on the merits of the 
case but on matter of form only” could not be set up as a bar 
to a decision on the merits. A foreign judgment passed in default 
of appearance was there treated as not being a decree on 
the merits, as also Gorell Barnes, J» in The Challenge and Due 
Daumale 2. It does not seem to us to make any difference 
whether the default was to enter appearance or to answer inter- 
rogatories when the result of not answering them was to put the 
defendant in the same position asif he had never entered appear- 
ance. There is however even more direct authority. In H aigh v, 
Haigh 3, in refusing to set aside a judgment signed, as the 
judgment sued on was, after the defence had been struck out for 
failure to answer interrogatories, Parson, J. said that he had the 
strongest disinclination that any case should be decided otherwise 
than upon its merits, but that in the circumstances he could not 
set aside the judgment. Andin Farden v. Richter 4, the Master 

1. (1876) 1 P. D. 398. Qe (1904) P. 41. 

8. ( ) 81h, D. 478. 4. ( )23Q.B.D. 124, 
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and the Judge at chambers set aside a judgment obtained in this 


way on the default of the defendant to answer interrogatories, and. 
the Court of Appeal restored the judgment on the ground that 
the affidavit of the defendant in support of the motion to set 
aside the judgment did not show that he hada defence on the 
merits. These cases which apparently were not cited before the 
learned judge appear to us to show that a judgment obtained in 
such circumstances as the present judgment cannot be considered 
to have been decided upon the merits. 


It has next to be considered how this finding effects the 
present case. This is a suit on the foreign judgment and not 
on the original cause of action as appears both from the plaint 
and the issues ; and it is now well settled that in such a suit the- 
cause of action is the legal obligation to satisfy a foreign judgment 
which complies with the requisite conditions. This was so ruled by 
Phear and Bayley, JJ. in Heera Monee _Dosst v. Promothonath 
Ghose 1, citing the judgment of Parke B. in Williams v. Jones: 2,. 
and is in accordance with all the later authorities in England: Such 
a foreign judgment under the terms of our law is not conclusive 
unless the case be decided on the merits, and a judgment that i is 
not conclusive for this reason cannot of itself constitute a cauée of . 
action. Even before the introduction of the statutory provision 
in the Code of 1877 that foreign judgments not given on: the 
merits should be no bar to a fresh suit here, it had been ruled in- 
Sreehuree Bhukshee v. Gopal Chunder Samunt 8, citing Story’s 
Conflict of Laws that foreign judgments must in order to be receiv- - 
ed, finally determine the points in dispute and must be adjudica- 
tions on the merits. Whether or not this latter statement be in 
accordance with principle or with recent decisions in England it 
has beenaccepted by the legislature and embodied in the Code and 


we are bound to give effect to it. The provisions of the Code of 


1877 expressly dealt only with foreign’judgments as a bar tòa 
suit and not as constituting a fresh cause of action. It would 
however be anamolous that different rules as to the recognition 
of foreign judgment should apply according as it is set up as a 
bar to ‘a fresh suit or as afresh cause of action; and the provision; 





1. (1867) 8 W. R. 82. 2. (1845) 18 M. and W. 628. 
8. (1871) 15 W. R. 500... 
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which was added to S. 14 by Act VII of 1888, giving the court’s  Visvanatha 
power to inquire into the merits of the case in suits brought on crue 
foreign judgments of certain specified courts is a clear indication Keymer. 
that the general provisions of S. 14 were considered applicable 

to suits on foreign judgments as well as to foreign judgments set 

‘up in bar to afresh suit. This question is very fully discussed in 

Mr. Hukim Chand’s ‘Res judicata’ where the same conclusion is 

come to. We must therefore hold that the plaintiff is not entitled to 

sue on the foreign judgment in this court as it was not a deci- |, 

sion on the merits. 


In this view of the case it is unnecessary to consider whether 
the judgment sued on was the judgment of a court of competent 
jurisdiction for the purposes of S. 13 of the Code by reason of 
its having been passed in the exercise of jurisdiction conferred 
on the High Court in England pursuant to an Act of the Imperial 
Parliament, Moazzim Hossein Khan v. Raphael Robinson 1, The 
utility of such a suit is no doubt much impaired by the decision 
we have come to, but this is not perhaps to be regretted, as but 
for the fact that the authority conferring jurisdiction on the High 
Court in England is the Imperial Parliament to which we are 
subject, no such suit would lie here for the reasons given by 
their Lordships of the Judicial Committee in the Faridkote case 2. 
The precise point decided in Moazzim Hossein Khan v. Raphael 
Robinson 1 might come before the courts in England if a defend- 
ant resident in England were sued thereupon a judgment 
obtained in one of our High Courts under clause 12 of the Letters 
Patent which are issued under an Imperial Statute but no such 
case has yet arisen. In the result the appeal will be allowed and 
the suit dismissed with costs throughout. 





1. (1901) I. L. R. 28 C. 641, 2. (1894) I. L. R. 22 C. 222 (P, ©.) P 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


vB + Present :—Mr. Justice Oldfield and Mr. Justice Tyabji. i 
Kamakshi if Narayana Reddi pa F ; ig Appellants. i 
i a ry © (2nd Plaintiff) - ; 

k D. ar 4 + le 
Kamakshi Ammal and others ` bie Hespondanta g 

(Defendants), ` 


Abatement of suit—Suit for possession—Hindu Law—Will alleged- to be 
invalid as property joint family property—Death of minor'plaintif—Efect of. 

Where a minor had sued for the recovery of certain property on the ground 
that the property was joint family property and as such the will by his father by 
which he had constituted the 1st defendant trustee for the plaintiff absolutely in 
the.event of tho plaintiff attaining majority, in default for certain charity, was 
invalid but died soon after. 


Held that the cause of action did not abate and the suit could be continued by 

the representatives of the plaintiff. 
Second appeal from the decree of the Court of the Sub- 
ordinate Judge of Trichinopoly in A.S. No. 334 of 1914, preferred 
‘against the decree of the Court of the District Munsif of Karur 


in O. S. No. 294 of 1910. Peo 
S. T. Sr inivasagopalachariar for Appellant. BA 
T. Rangachariar and N. Rajagopalachariar for Respon- 
dents. 


The Court delivered the following 


Judgment :—The Ist plaintiff, a minor, sued the. 1st defend- 
ant by- his guardian.for possession of the suit property, as his 
by survivorship, and for a declaration that the will purporting 
to have been made by his deceased father, on which the 1st de- 
fendant relied, was null and void. This will vested the property 
in the 1st defendant in trust for the Ist plaintiff in case he should 
attain majority and in trust for a temple in case of his failure 
todo so. Ist plaintif died a minor. 2nd plaintiff the present 
appellant, was placed on the record as his legal representative ; 
subject to objection to be disposed off in the final judgment. 
The 2nd plaintiff then had the other defendants impleaded, as 
representing the temple and as having taken possession of the 
property on its behalf in Bane with the will on the lst 
plaintiffs decease. 








#B..A, 484 of 1918. -10th September 1914. 
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| The Lower Appellate Court held and these deféndants’ havé 
argued here, that the 2nd plaintiffs cause of action is not identi- 
cal.with the 1st plaintiffs and that the former therefore cannot 
carry .on the latter’s suit. We cannot follow the learned Sub- 
ordinate Judge in his argument based on the alleged division of 
the will into two portions, one. of which it was, he held unneces- 
sary for the Ist plaintiff to have declared inoperative. : It is in 
fact doubtful whether the 1st ‘plaintiff was under any obligation 
to ask for relief in respect of the will at all, since’ it was the 
foundation, not, of his claim, but of the Ist defendants’ 
defence, and it was for the Ist defendant to propound it 
and establish its validity. But in any-case, the Ist plaintiff stied, 
alleging that the’ property had vested in him and that he was 
entitled to possession of it notwithstanding the “will, and the 2nd 
plaintiff was entitled, as his heir, to prosectite that. suit. “The 
facts that the 2nd plaintiff impleaded fresh defendants, to whom 
the property had been transferred and that he alleged the trans- 
fer to them as consequent on the Ist plaintiff's death are imma- 


terial, when the former alleged’ that both the Ist: defendant and 


the other defendants took the property under. colour of the same 
title, that based on the will. : We observe further that, not only 
was this allegation in the plaint and the foundation, on which 
the 1st plaintiff and after him the 2nd ‘plaintiff. were bound to 
base their claim, but it was not'denied by the defendants 
subsequently impleaded, who set up no separate pule or tres- 
„pass on their part. s à 

Here the Lower Appellate Court’ s décision is supported 
further on the ground that the cause of action of a minor, such 
as the Ist plaintiffs'is personal to him, since it would be open to 
him to reprobate his guardian’s action on attaining majority and 
therefore does not survive to his heir. We have been shown no 
authority for this contention and it does net commend itself on 
its merits. 

The second appeal must therefore be allowed. The Lower 
Appellate Court’s decision is set aside and it is directed to restore 
the appeal to its file and dispose of it according to law. The 
' Costs! in this Court will be costs it in 1 the cause. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sankaran Nair. ` 


Prati Appala Raju ... Petitioner* (Atcusea). 
v, f 
Muthuraju Surapa Raju `... Respondent. 


Estates Land Act, S.912—Ryot in possession atthe time of the passing of 
the Act—Decree in: ejectment—Prosecution not liable.to. 

A ryot in, possession at the time Gf the passing of the Estates Land Act but 
against whom a decree in ejectment had been passed on the ground that he had no 
occupancy right and his tenancy had been :terminated by notice to quit is not 
liable to prosecution under S. 212 for being in possession without the landlord’s 
consent. 


Petition under Ss. 435 and 439 of thé Code of Criminal 
Procedure 1898, praying the High Court to revise the order of: 
the Court of the Head Quarter Deputy Magistrate of Cocanada: 
in Cr. A. No. 37 of 1913 preferred against the judgment of the 

Court of the Sub- Magistrate of Pithaparam in C, & No, 106 - of 
1913. 
-  B. Somayya for the Petitioner. 

V. Ramesam for the Respondent. é 

The Court made the following ik #, 

Order :—The accused was a tenant in possession’ of lands 
of which the ‘complainant is said to be the landholder. His 
father was in possession before him. The landlord sued him in ` 
ejectment and a decree for possession was passed in his favour 
before the Estates Land Act came into force on the -ground-that 
the tenant had no occupancy right and that his right to posses 
sion had been determined by notice to quit. -He -is ‘now: 
prosecuted and convicted under S. 212 of the Estates Land Act 
for being in possession of the land without the landlord’s consent. 
S. 212 of the Estates Land Act would apply only if the decree 
could be treated as one passed under S. 163. It could not be sò: 
treated in this case as the accused is not a person who occupies 
the land otherwise than by inheritance. The conviction’ 
cannot therefore be sustained. The conviction and sentence are 
set aside and the me if levied. will be refunded. - 


i 3 


Cr. R. C. No. 774 of 1918. pa BB 27th February 1914. 
Or. R. P. No. 625 of 1918. | 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir John Edward Power Wallis Kt. Officiating 
Chief Justice and Mr. Justice Seshagiri Aiyar. 


Akkaraju Narayana Rao ... Appellant* in A. S. 
No. 227 of 1910 (Plaintiff) 
and Respondent in C. M. 
P. No. 2078 of 1911. ` 
v. 
Akkaraju Seshamma and others „Respondents (Defendants) 
l in A. S. No. 227 of 
1910. ‘ 
& ` 
Namburi Venkatakrishna Rao. ... Petitioner in C.-M. 
h P. No. 2078 of 1911. 
Civil Procedure Code, S. 148, Order 7, r. 11—Application to appeal—Appeal 
out of time when proper Court fee paid—Discretion to excuse delay—Hindu 
Law—Self-acquisition—Burden of proof—Nucleus, existence of-——To be proved. 


§. 148 of the C. P, Code has not the effect of making O. 7, r. 11 applicable to 
memoranda of appeals so as to make it incumbent on the Court to admit them 
though out of time when the conditions of that rule are complied with. 

Achut Ramchandra v. Nagappa (1) dissented from, 

It is only when there is ancestral property by means of which other property 
may have been acquired that the burden is shifted on the party alleging self- 
acquisition to prove that the property was acquired without any aid from’ the 


family estate. 

Ramkishan Das v, Tundamal (2) followed. 

Appeal from the decree of the Court of the Temporary 
Subordinate Judge of Guntur in O. S. No. 4 of 1909 and 
petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to dismiss 
A.S. No. 227.0f 1910 as being presented out of time without 
sufficient cause. , . : 


T. Prakasam for the Appellant. 


P.Narayanamurthi and V. Rama Doss for the Respondents. : 


The Court delivered the following 


Judgment :—The true question is as to whether the appeal 
is out of time. The appellant under Order 44 -presented an 
application for leave to prosecute his appeal in forma pauperis 








"A.S. No. 227 of 1910 and O.M P. No. 2078 of 1911. 4th September 1914. 
1. (1919):1. L.R. 38 B. 41. 2. (1911) I. L.R.'88 A. ab 677. 


92 


Narayana 
Rao 


v. 
Venkata- 
krishna Rao. 


Narayana 
Rao 
5 v. 
Venkata- 
krishna Rao. 


678 . THE MADRAS LAW JOURNAL REPORTS. [VOL. XXVII 


accompanied by a memorandum of appeal as required by the 
order. The application for leave was two months out of time 
and was filed on the last day allowed for filing the appeal. Eight 
days later the court returnéd the application and the memorandum 


‘on the ground that the application was out of time and gave 


two days’ time to explain the delay. Two days later the 
appellant again presented the memorandum of appeal with 
the full Court fee and applied under S. 149 that the delay 
should be excused. In the case of plaints insufficiently stamped 
O. 7, R. 11 (S. 54 of the old Code) the Court is bound to give 
a few days to pay the correct fee. Delay could be excused if 
the insufficiency was caused by a mistake as to the amount of 


the requisite stamps. But under S. 149 it is now left to the dis- 
cretion of the Court. ` 


In Balkaran Rai v. Gobind Nath Tiwari 1 the opinion was 
expressed that these provisions. of S. 54 as regards a plaint were 
not made applicable to a memorandum of appeal by virtue of 
S. 582. To meet this decision a new S. 582-A was inserted which 
allowed the admission of insufficiently stamped memorandum of `’ 
appeal presented within proper period of limitation provided the 
insufficiency of the stamps was caused by a mistake on the part 
of the appellant as to the amount of the requisite stamps. This 
enactment appears to us to recognise the correctness of the Allaha- 
bad ruling that S. 54 did not apply to memorandum of appeals as, 
if it did, there would have been no need for the new section. 
Then we come to the present Code which for S. 582-A substitu- 
ted a new S. 149 not confined to memoranda of appeals but 
giving the Court a discretion in all cases to allow the payment 
of the fee at any time, This in our opinion is the section 
which governs the present case, and with .respect we are not 
satisfied as to the correctness of the ruling in Achuta Ram- 


chandra v. Nagappa Bab Balgya® that under the present Code 


0. 7, R. 11 is rendered applicable to memoranda of appeals by 
S. 148 so as to make it incumbent upon us to admit memoranda 
out of time where the conditions of the rule are complied with. In . 
the present case we are not prepared to differ from the exercise 
of the single judge’s discretion in admitting the appeal. 


1. (1890) I. L. R. 12 A. 129 st 151. 2. (1913) I. L, R. 38 B. 41. 
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A. S. No. 227 of 1910. 

Akkaraja Rama Doss had two sons, Sitaramayya and Janaki- 
tamayya. The plaintiff is the grandson of Sitaramayya. The 
defendant is the widow of Janakiramayya, who died in 1907. This 
suit is for the recovery of his property on the ground that the 
plaintiff and the deceased were members of an undivided Hindu 
family and that by survivorship the plaintiff has become entitl- 
ed to it. The case for the defendant is that the properties were 
the self-acquisition of Janakiramayya. 

The Subordinate Judge upheld the defendants’ plea and 
dismissed the suit. Hence this appeal. 

The plaintiff bases his claim on two grounds: (a) that Ram- 
doss the common ancestor of himself and Janakiramayya acquired 
large property with the aid of which the latter purchased the 
properties in suit and (b) that his grandfather Sitaramayya and 

, Janakiramayya had thrown their earnings into a common stock, 
and that the properties sued for represent the savings and accu- 
mulations from the joint acquisition. We have heard Mr. Prakasam 
at considerable length and we are not satisfied that either of these 
allegations has been made out in this case. Ramdoss was 
apparently a man of methodical habits: he kept accounts and 


although owing to lapse of time, all of them are not available, l 


Exhibit E which relates to the period immediately preceding 
his death shows that he left only Rs. 84 and odd at the time 
of his death. This sum has been proved to have been spent for 
‘his funeral expenses ; we see no reason to disagree with the con- 
clusion of the Subordinate Judge that it has not been established 
that there was any nucleus of the property of Ramdoss in the 
hands of Janakiramayya. It has not been shown that any 
Inams were in the possession of Ramdoss and that they descend- 
ed to his sons. Exhibit N has not been proved. . The property 
mentioned in Exhibit D has rot been shown to be ancestral 

: property. There is no evidence that the Inam mentioned in 
Exhibit C ever was in the possession of Ramdoss, 

As regards the theory of joint acquisition, prima facie the 
facts that the two brothers were lending their savings in their 
individual names, transacted separate business and kept separate 
accounts are against it. There is no reliable evidence that 
Sitaramayya remitted his earnings to his father or brother: 
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On the death of Sitaramayya the properties left by him 
and the debts which he had advanced were all collected 
by one Gopala Krishnaya on behalf of the widow,. No por- 
tion of these was mixed up with the earnings of Janaki- 
ramayya. On the other hand we have full and exhaustive 
accounts kept by-Janakiramayya (Exhibit IIT Series) after the 
death of his father in 1870 which show with what small 
beginnings.bhe began life and how they were augmented month 
after month. The totals in Exhibit III Series approximate to 
the properties now claimed in the suit. “These accounts prove 
beyond doubt that the properties in dispute were the self- 
acquisitions of Janakiramayya. 

Mr, Prakasam laid stress on the fact that Ramdoss applied 
for a succession certificate to the estate of his son, Sitaramayya. 


. There is nothing to show that the certificate was granted or 


that any-moneys were collected by him, non constat that if 
any money if collected reached Janakiramayya and was mixed 
up by him with his own money. Subsequent to the death of 
Sitaramayya and Ramdoss, Janakiramayya brought up his 
brother’s son and grandson, educated them and got them married. 
They were apparently living with their mother in Janakiramayya’s 
house. From these facts Mr. Prakasam argues that they. 
constituted members of a Joint family with the deceased:and 
that the burden was upon the defendant to prove that the 
properties were not ancestral. We are unable to uphold’ this 
contention as the Subordinate Judge has pointed out, Janaki-- 
ramayya appears to have done just as much for the descen- 
dants of his brother who have never made any claim to share in 
his property. Further all these relations including the plaintiff 
and his father appear tohave been treated by Janakiramayya 
rather as dependants than as co-sharers. A joint family presupposes 
the possession of common property. Under the Hindu Law mere ` 
living together of the members of a family will not make them 
joint owners of properties acquired by each individual member. 
There must have been a nucleus of ancestral property which 
was utilized for the purpose of making the subsequent acquisi- 
tions or the members must have thrown their joint earnings into 
hotchpot with the.intention of giving up their individual rights in 
them. Mr. Justice Chamier examines all the previous rulings. 


PART XXIL] THE MADRAS LAW JOURNAL REPORTS. 681 


upon the subject in Ram Kishan Das v. Tunda Mal 1 and says 
that “there is no presumption that property found in the possess- 
ion of any one member is joint family property unless it is 
shown that the family as such possessed at least some property.” 
In another place the learned Judge says that it is only when-there 
is “ancestral property by means of which other property may 
_ have been acquired, then it is for the party alleging self-acquisi- 

tion to prove that it was acquired without any aid from the 
family estate.” We entirely agree with these.propositions. In 


Dhurm Das Pandey v. Mussainat Sham Sundri Debiah 2. Lord 


Campbell states distinctly at p. 240. “It is allowed that this 
was a family who lived in commensality, eating together and pos- 
sessing joint property.” The Judicial Committee laid down 
that under these circumstances the mere fact that purchases 
were made in the names of individual members of the family 
was not evidence of separate ownership. Vedavalli v. Nara- 
yana? proceeds on the same principle. 

We have found that there was no nucleus of ancestral pro- 
perty proceeding from Ramadoss and that his two sons did not 
throw their earnings into a common stock. .On these findings the 
decisions quoted by Mr. Prakasam have no application. We 
agree with the Subordinate Judge i in his conclusion and dismiss 
the appeal with costs. 





(Ordinary Original Civil Jurisdiction). 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Kumiarasami Sastri 


Varadaraja Mudaliar and another `... - wee Plaintiffs * 
v. ; 
Narayanasami Mudaliar and others ... ... Defendants. 


Hindu Transfers and Bequests Act—Madras Act I of 1914—Retrospective 
operation of ~Will—Construction—Bequest in favour Of unborn persons—Validity 
of ~Gift as Siridhanam but provision for property going to descendants—Eiffect of. 

Madras Act I of 1914 has retrospective operation only to the extent that it 


applies to wills made before the passing of the Act where the dispositions are . 


intended to come into operation ata time which is subsequent to the passing of 
the Act. It has no application when the testator died long before the passing of 
the Act and according to the law then -in force the property has vested in 





* 0. S. No, 179 of 1918 - 24th August 1914 
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the heirs on the fodting that the dispositions are invalid as being in favour of 
unborn persons. i 


Where a will proviđed that the testator’s children should remain together and 
hand over their earnings tothe executors who are to support them, that the 
earnings so handed over and the rents collected with any surplus should be accumu- 
lated for thé benefit of the grandchildren and that the property should be taken by 
his grandchildren on the death of his children, the grandchildren being unborn 
atthe death of the testator, Held that the’ disposition was invalid and the 


property vested in the heirs of the testator as on an intestacy, but that a provision 


in the will that out of the i income, 100 persons should be fed annually as a matter 
of charity, was valid. 


Where property was given. toa daughter as Stridhanam but it was also 
provided that on her death the property should go to her descendants. Held. the 
faot that the disposition in favour of the descendants is invalid, would not invali-' 
date the disposition in favour of the daughter and that she took the property as her 
stridhanam. 


Mahomed Ibrahim and C. Pattabhirma Iyangar for Plain- 
tiffs. 
" V..Masilamani Pillai and T. S. Rajagopala. Aiyar for 
Defendants. 
The Court delivered the following 
Judgment :—Plaintifis who are the sons of one Munisami 
Mudaliar sue for a declaration that the bequests to the grand- 
children of the said Munisami made by his will dated the 6th 
August 1898 are invalid, and for a portion of the properties left 
byhim, ‘The plaint sets out that by his will dated the 6th August 
1898 the testator directed that his sons and daughters should 
have no interest in the estate and that the income should be 
accumulated for the benefit of the testator’s grandchildren who 
were to take all the property, that defendants 2 and 5 obtained 
probate of the will and have been guilty of various acts of 
mismanagement, that the bequests to the testator’s grandchildren 
are void ds they were not in existence when the testator died 
and that there has been an intestacy which entitles the plain- 
tiffs as the sons of the testator to claim the estate and a partition 
thereof between the various heirs of the testator. E 
Defendants 1 and 3 filed a written statement praying for 
the construction of the will of their father and the ascertainment 
and delivery of their share. Defendants 2 and 5 the executors 
with probate deny.that they undervalued the estate or were 
guilty of any of the acts set out in the plaint and pray that the 
will may be construed and ‘the rights of the parties ascertained, 


` 
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The 4th defendant filed a written statement pleading that under 
the terms of the will there is a valid bequest of house and ground 
No. 2/60 (item 3 of the plaint schedule) in her favour. That 
she and her husband acting in accordance with the terms of the 


will contributed over Rs. 3,000 to theestate and that if the. 


bequest in her favour be held to be invalid then the sum of 
Rs. 3,000 be returned to her. Defendants 6 to 8 filed no written 
statements. Defendants 9 to21 were directed to be made 
parties as-they were the grandchildren of the testator and had 
an interest in the suit which was to construe the will. The 
guardian ad litem of defendants 9 to 15 filed a written statement 
setting up that the bequests were valid and that they hada 
share in the will. Defendants 16 to 19 by their guardian ad litem 
filed a written statement stating that their rights should be 
established if the Court considers the bequests . valid. Defen- 
dants 20 and 21 filed a written statement in similar terms. 

The following issues were settled 

I. Is there an intestacy to any and what extent ? 

II. To what relief are the parties entitled. 

Ist issue. Probate of the will of Munusami Mudali, has 
been filed as Exhibit, A. a 
_ Munusami Mudaliar left no grandchildren - at the time of his 
death and the question is whether the terms of the will are valid. 
The will directs that his properties moveable and immoveable 
should be-enjoyed by the children of his first and second wife in 
common but that they should have no right to the properties. It 


directs that the executors should collect the rents due, receive. 


outstandings and pay liabilities and look after the maintenance 
of the family, perform the marriages of such of those children as 
‘are unmarried. The will proceeds as follows :— “ Besides thus 
remaining as one family and conducting everything in common 
all these, namely, the income derivable from the aforesaid 


houses, the income derivable from the cart stand and the income 


derivable from the bazaars and the incomes which my sons may 
get by employment or trade should all be put together and both 
the aforesaid executors should look after those and on deducting 
the maintenance expenses of the family and Government tax and 
repairs, and etc. expenses should give meals to 100 persons as a 
matter of charity. annually in the month of Purattasi. On meet- 
ing ‘all these expenses the-remaining’sum should be added as 
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assets to the other properties and augmented. Those that do 
‘not abide to do so and refuse to give their earnings shall have 
no right whatever in this. They must go out with such earnings. 
Those that do not consent to remain in the family and -do 
qùarrel, if by their remaining, anything bad should arise to the 
family, such of them should be removed from the family and if 
they have not any means of earning for their maintenance 4. or 
3 should bé given every month and those should remain and live 
in a room in the aforesaid house.” It also provides that his 
second wife should continue to live in this family and conduct 
family affairs and that if she does not do so she should live 
in one ‘room and receive a maintenance of 3 or 4 a month. 
The will proceeds as follows :— “ No body has any right in the 
aforesaid properties. Even if sold, the sale, should be. void. 
Of the aforesaid properties the house bearing door No. 6/20 
should be given as Stridanam to my first wife’s daughter Audi 
Lakshmi Ammal and Chiranjeevi Munusami Mudaliar, Chiran- 
jeevi Ponnusami Mudaliar, sons of my sister and the’ mem- 
bers of that family should remain jointly with- this’, family 
and from the total of all the incomes should be met (the 
“expenses in connection with) the good-and bad occurring to 
this family”. It states that after the death of the above per- 


` sons house No. 6/20 should be enjoyed by their descendants,’ As 


regards the other properties the will prévides as follows: — “ All 
other properties should be enjoyed by my sons as long as they 
are alive and after that one-half should be enjoyed by the des- 


` cendants of my first wife’s sons and the other half share by the 


descendants of the second wife’s sons.” The scheme of the 
will seems to be that ‘his children by his first and second 


“ wives should remain together and hand over their earnings 


to the executors who are directed to support them, that the 
earnings so handed over and the rents of the properties collec- . 
ted. with any surplus should be accumulated for the benefit 
of the grandchildren and that the property should be 
taken by the grandchildren on the death of his sons and 
daughters, It is not disputed that none of the grandchildren were 
alive at the death of the testator and it is proved by the Ist 
plaintiff that the first grandchild was born 3 or 4 years after the 
testator’s death. It is a well settled law that a bequest to, persons 
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who are not born at the date of the’ testator’s death is invalid, 
and consequently the dispositions in the will in favour of the 
` grandchildren of the testator are invalid. Madras Act I of 1914 
which declares the rights of Hindus to make transfers and 
bequests in favor of unborn persons has no application as the 
‘testator died long before the Act came into force and the Act has 
Fetrospective effect only to the extent that it applies to wills 
made before the passing of the Act where the dispositions made 
are intended to come into operation at a time which is subsequent 
to the passing of this Act. Where the testator dies before the 
Act came into force the properties would vest in his heirs in the 
event of an intestacy according to the law then in force and S, 2 
of the Act as I read it does not operate to divest such vesting. 
Moreover as no life estate is given to the sons it cannot be said 
that the gift to the grandchildren was intended to come into 
operation.after the 14th February 1914 the date on which the 


Act was passed. Except the right to receive maintenance subject 


to certain conditions there has been no gift in favour ‘of the sons. 
As the gift to children is invalid (except in. the case of house 
No. 6/20, item 3 in the plaint to which I shall refer later on) 
there has been no gift in favour of the sons and daughters even 
for their lives, it follows that there has been | intestacy so. far as 
such properties are concerned. The directions in the will that 
the daughters are to be maintained out of the estate is valid and 
due provision will have to be made for their maintenance. 
Provision will have to be made for the marriage of the testator’s 
daughters who have not yet been married. The result is that 
the sons and daughters take the properties as heirs ‘under the 
Hindu Law, the grandchildren taking no interest except as 
members of an undivided family who by birth acquire a right to 
the grandfather’s properties. As regards house No. 6/20 there 
is in my opinion a gift to the testator’s daughter Audi 
- Lakshmi Ammal as the will says that house No. 6/20 should be 
given as Stridhanam to her. It no doubt goes to state that 
after her, the property should be enjoyed by her descendants, but 


* the fact that the gift over is invalid would not defeat the estate- 


given to her. It is unnecessary to Consider in this suit whether 


as between her ‘and her children she has g pon of alienation: or 


not over the “properties. 
93 
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Second issue:—The result of my finding is that there is a valid 
direction in the will whereby 100 persons should-be’ fed annually ` 
in the’month of Purattasi out ofthe income of the properties ex- 
cept item 3 which is given to the daughter, that there is intestacy 
as regards the said properties and the rights-of the parties- 
are therefore to be determined under Hindu Law. The suit will be 
referred to the chambers for anaccount being taken oftheestate and 
effects of the deceased Munusami andthe excutors will file accounts 
of the income and expenditure and the balance, in their hands 
within a month from this date. Objections will be filed within two 
weeks after filing the accounts. After making provision for the feed- 
ing of one hundred persons in Purattasi every year the properties 


“will be divided between the sons of the testator in equal shares 


subject to due provision being made for the maintenance of the 
daughters and the. marriage expenses of such daughters as are 
unmarried. Costs will be reserved till after the accounts are 
filed and will be dealt with at the timeof the passing of the 
final decree. 


——— ey 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Sir John Power Wallis, Kt., Offg. Chief Justice 
and Mr. Justice Seshagiri Aiyar. l : 


M. Swaminatha Aiyar .. Appellant* 
eo a NS . (Plaintif) 
Appasami Aiyar and others `. Réspondents (Defen- 
i oo dants. Nos. 1 to 3 
and 5 to 7.) 


Deed—Construction—Sale or morigage—Agreement to reconvey—Antecedent 
relationship of morigagor and mortgagec—Shortness of period within which to 
exercise right to have reconveyance— Value of the property. 

“ Where in favour of a person who already held mortgages on the property up 
to its full value and who was about to file a suit upon them, a sale was effected. 
with an agreement to reconvey within 18 months which though’ entered into on 
the day in which the sale was arranged was embodied in a document dated 10 days 
later and recited that the request for the agreement was made on the day the 
document was executed. ° 

Held, having regard to all these circumstances, the transaction was a sale and- 
nota mortgage. 

Appeal from the decree of the Court of the Subordinate, 
Judge of Kumbakonum in O. S. No. 17 of 1910. eer 

. K. V. Krishnasami Aiyar for Appellant. : 

T. Rangachariar. R. Kuppuswami Aiyar, E. Durgisami, 
Aiyar and G. 5. Ramachandra Aiyar for Respondents. 


> AS, No. 62 of 1912, < ` B0th October 4914, 


+ 


Y 
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>» The Court delivered the following 


J udgment :—This case has been „argued yesterday and to-day 
with great ability by Mr. Krishnaswami Aiyar, but he has not 
persuaded us that the Subordinate Judge was wrong. The 
queśtion is whether two documents one of which (Exhibit B.) 
is in terms of a deed of absolute sale and the other Exhibit A 
“an ‘agreement to reconvey executed ten days later by the vendee 
under the previous document constitute a mortgage by condi- 


tional sale. S.58 of the Transfer of Property Act, Cl. (c) says | 


that where the mortgagor ostensibly sells ‘the mortgaged pro- 
perty on condition that on payment of the mortgage money the 
buyer shall transfer the property to the seller, the transaction is 
called a mortgage by conditional sale. And to see whether the 
ostensible sale. referred to in the section when taken with the 
agreement for reconveyance was intended to operate as a mortgage 
by conditional sale, it is, well settled that the surrounding circum- 
stances have to be looked to as ruled by their Lordships of the 
Judicial Committee in Situ? Purshad v, Luchmi Purshad 1. That 
does not, mean that evidence is to be admitted to contradict the 
terms of the documents in which the parties have embodied their 
intentions, namely, the deed of sale and the agreement to 
reconvey. That we think, was all that was intended . by the 
decision of the Judicial Commitee in Balakishen Das v, W. F. 
Legge 2. Applying these principles to the present case we have to 
deal with certain property including a mortgage interest which was 
acquired-by the, mortgagor between the years 1891 and 1898 for 
nearly Rs. 48,000, The mortgagor who was carrying on business 
ona large scale had executed mortgages on this property to the ex- 
tent of Rs. 45,000 and he had paid no interest on the mortgages 
anda little over Rs. 48,000 was due on the date of the transaction, 
that is to say, alittle more than what had been paid for the 
suit properties by the mortgagor. Itis .quite clear that the 
mortgagee, the defendant, was dissatisfied with this state of 
things and thought the time had- come for him to realize his 
security.: Accordingly he expended a sum of over Rs, 13,000 in 
the purchase of Court-fee stamp paper with the view. of suing on 
his mortgage, . Thereupon both parties sought the advice of the 
pleaders. This was on the 20th January and on that day the 





1. (1888) I- L. R. 100. 30 (P. C.) -2 (1889) I, L. R. 22 A. 149 (P. 0). 
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plaintiff, the mortgagor, undoubtedly entered into an agreement 
to-sell the suit property to the mortgagee, the defendant ; and 
it is alleged for the plaintiff though denied for the defendant, 
that on the same day the mortgagee undertook to execute an 
agreement to réconvey. We have come to the conclusion in the 
plaintifs favour that on that date the mortgagee did sign an 
undertaking to execute a proper agreement for reconveyance in 
the mortgagee’s favour. The next thing that happened was 
that the mortgagor executed an absolute sale deed Exhibit B, in 
favour of the deféndant on the 25th. Some difficulty appears to 
have arisen at this stage and the plaintiff was not willing to 
register the sale deed executed by him until he got the 
agreement to reconvey executed by the mortgagee ; and the — 
mortgagee apparently was not very ready to exeeute this 
agreement and the matter would appear to have been referred 
to a vakil, Panchapakesa. Sastri with certain instructions 
contained in Exhibit C. This document speaks of a draft (by 
which-appears to be meant the draft of an agreement prepared. 
in pursuance of the mortgagee’s -undertaking to execute an 
agreement to reconvey) as having been ‘handed to this vakil. 
There was also ‘given him on the same day, i. e., the 27th, a 
letter ‘by the brother-in-law of the mortgagee undertaking that 
the mortgagee would execute an agreement for reconveyance. 


.The sale deed was then registered on the 28th and on the 5th of 


February the mortgagee’ executed an agreement to reconvey, 
but, subsequently refused to register it and registration had to be 
effected compulsorily. We do not think that these difficulties 
which arose in carrying out the original bargain of the 20th 
January really make much difference. We think they show a 
certain reluctance to carry out the terms at first agreed upon ; 
but we think the case must properly be dealt with, as contended 
for by the plaintiff, as if in fact these two documents had been 
agreéd to be executed on the 20th. 

Then what we have got to do is to look to the surrounding 
circumstances to see whether what was intended was a mortgage 
or a sale. That is aquestion to be decided in each case on 
the particular facts of the case. Here we have a strong indi- 
cation that what was intended was an -out and. out conveyance 
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in the fact that the defendant had taken steps to filea suit 
for:the purpose of realizing his security and put an end to 
the relation of mortgagor and mortgagee; and we have the 
further fact that in Exhibit A a very short term of 18 months is 
fixed within which the plaintiff was to have the right to reconvey- 
ance on payment of the mortgage money. It has been held in 
several cases that the fact that only a short period such as this 
ig given a very strong indication that it was not the intention to 
create or perpetuate the relation of mortgagor and mortgagee. 
The fact here rather suggested that this agreement to reconvey 
was merely meant as a concession made by the mortgagée to the 
mortgagor to induce him to save the trouble and expense of 
litigation. There isa further small indication, pointing the 
same way, and it is this; though in fact the agreement to make 
a reconveyance was arrived at on the 20th January, yet in the 
‘agreement Exhibit A which was executed several days afterwards 
a request to execute this reconveyance is said to have been made 
by the mortgagor “this day”, whith day was then ten days after 
the deed of absolute sale; and the -deed was executed in this 
form without objection by the plaintiff, Another point which 
has also to be considered is whether the price paid was inade- 
quate or not, because, when it is shown that ‘the price was 
clearly inadequate, that raises a strong presumption that what 
. was intended was a mortgage. In this case the price was 
Rs, 2,000 more than the property had cost in the course of its 
acquisition between 1891 and 1898, The evidence that it is 
now worth very much more was treated by the Subordinate 
Judge as unreliable, and we think that it has not been shown 
that this was an inadequate price ; at any rate to such an extent 
as to afford an indication that what was intended wasa mortgage. 
rather than a sale. On the whole we think that on the facts of 
this case the inference is that the mortgagee was never prepared 
to consent to more than a mere agreement to reconvey and that 
the transaction only amounted to an absolute sale with ard 
‘Agreement t> reconvey and not toa mortgage by conditional 
sale’ The conclusion arrived at by the Subordinate Judge is, 
therefore; right and the appeal must be dismissed with costs. 
Under O. XXXIII R, 11 the Sprott must pay the Court- tpe 
to the Government, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- Present :—Mr. Justice Sundara Aiyar and Mr. Justice 
Sadasiva Aiyar. eS 


_Karayar Condy Puthupurayil Chetia ` ... Appellants * 
f Chirikandan and others. i 
i Aylliath Kushikath Krishna Nambiar __.,. Respondents. . 
and others ~ 


| Malabar Law—Karnavan—Melcharath—Before the expiry of prior. lease— 
Net binding, 4 
A melcharath given bya karnavan two years before the expiry of the prior lease 
is invalid in the absence of necessity and cannot bind the succeeding karmavan. 


Second appeal from thé decree of the’ District Court of 
North Malabar in A. S. No. 511 of 1910 preferred ‘against the 
decree of the Court of the District Munsif of Cannanore in O,-S. 
No. 108 of 1910. 

C. Madhavan Nair and C. Kunhiraman for: Appellants, : 

T. Richmond and K.N. Gopautl for Respondents, 

The Court délivered: the following 

‘Judgment :—The plaintiffs i in this case sue to recover certain 
lands held by defendants Nos. 1 and 2 with arrears of rent. They 


are the holders of a melcharath from the Moppillah tarwad 
governed by the Marumakkathayam law. Atthe time of the mel- 


-charath the land was in the possession of istand 2nd defendants 


ona lease for 5 years granted by the 3rd defendant under a 
power of attorney from the karnavan. Only’3 years of the lease 
had expired, but the karnavan cancelling the power of attorney 


granted to, the 3rd defendant executed a melcharath in plaintiff's 


favour for a period of 5 years commencing after the expiration 


“of the previous lease. Defendants Nos. 1 and 2 contended that 


they are now holding under a, new lease granted by the 3rd 
defendant after he became the Karnavan and that the melcha- 
rath in plaintiff's favour is invalid. The 3rd defendant supports 
theit contention. The District Munsif held that the previous 
Karnavan had no right to grant the melcharath, but, on appeal, 
the District Judge reversed the Munsif’s decision and passed .a 
decree in plaintiff's favour. The District Judge observes :—“ To 


*S. A.No, 600 of 1911. 19th July 1912, 
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grant a melcharath is an ordinary incident’ of a Karnavan's 
-authority and quite within his powers.” Hé cites no authority 
in support of his position. ` It is the right and: duty of the ‘Kar- 
‘navan for the time being to decide what arrangement should- be 
‘made for the cultivation of the family lands and whether the 
lease in favour of any tenant should be‘renewed at the expiration 
of the period. Here, the Karnavan two years in advance of the 
expiration of the. prior lease, executed a melcharath in plaintiff's 
favour. No justification has been pleaded for such an Act. It 
is not alleged that there was any necessity for doing so, or that 
the tarwad derived any benefit from the transaction. It is :im- 
possible to countenance the proposition :that the Karnavan fot 
the time being can tie down the discretion of those that are to 
succeed him in the management by: granting leases of family 
lands, when there is absélutely no reason for doing so, ‘and’ the 
lands are being held by. tenants on leases which are still in force. 
We must, therefore, hold that the plaintiff's title under the mel- 
charath is not binding on the tarwad. We reverse the decree of 
the District Judge and restore that of the District Munsif with 
costs both here and in the Lower Spesiaie Court. 





IN THE HIGH COURT OF P JUDICATURE AT MADRAS: 
Present :—Mr. Justice Ayling and Mr. Justice Hannay. 


l : Chambozil Moidin Kutti : ‘s. Appellants. * 
Wa š 
Achutambal Kunhi Koyan Muth Haji f 
and others ` .. Respondents. 


i Malabar Law—Karnavan—Melehan ath—Gront before capiry of lease—Validity 
Of =m Successor not bound. 


_ in the absence of necessity 2 melcharath given before the expiry of the prior 
lease will not bind ‘the succeeding karnavan whether the grantor was or was not 
alive at the time the prior. leasé expired. 


Second appeal from the decree of the Court’ of the Sub- 
ordinate Judge of Calicut in A. S. No. 288 of 1912 preferred 
against the decree of the District Munsif of Be a Se in 
O. S. No. 566 of 1911." . 

S. A. 1079 of 1918. Ne ae © 8th October 1914, =” 
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.The plaintift brought a suit to redeem with arrears of rent, 


3rd defendant. The property was alleged in the plaint to 
tbelong to the 3rd defendant’s tarwad. Among other defences, 
‘the 1st defendant pleaded that the melcharath to the plaintiff was 
fraudulent, collusive and -without consideration. The 3rd defen- 
dant contended that the melcharath’to plaintiff is false, fraudulent 
and unsupported by consideration ; and that it was not binding 
-either on the tarwad or on her property. The first Court granted 
the plaintiff a decree; on appeal, the Subordinate Judge observed 
as follows. “It cannot be.denied that there is a good deal of mis- 
chief being done by indiscriminate grants of melcharatl by the 
-Karnavans and Stanam holders ia Malabar. The observations 
made by the High Court in S. A. No. 877 of 1911 seem to show 
that the powers belonging to them to grant melcharaths are not 
unlimited?” and called for findings on two issues framed by him 
one of which was “Have the Karnavans and managers of Malabar 
tarwads power-to grant melcharaths in respect of tarwad 


` properties except for pressing family necessities and was there 


any such necessity , ae the grant of meleharath eibi B in this 


case?” ai sa f ; a eh 


The District Munsif in submitting his finding regretted that 
the leading jenmis of Malabar who should have been “examined 
regarding the nice questions of Malabar law raised by the issue 
were not examined because the plaintiff had not the means te cite 
them and the value of the case was small and found on the issue 
that the Karnavans and managers of Malabar tarwads have no 
power to grant melcharaths in respect of tarwad properties except, 
for pressing family necessities and that there was no tarwad 
necessity for the execution of melcharath. Ex. B which was in- 
tended by the 3rd defendant’s mother simply to accomodate her 
insolvent son. 


The Subordinate’ jens accepted the finding and held that 
the ~melcharath Ex. B was invalid and not binding on the 3rd 
defendant’s tatwad and that though the plaint „property is hela. 
under the demise sued on the plaintiff acquired no title to redeem 
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the kanom. He accordingly: dismissed the plaintiffs suit with 
costs. Against that decision, the plaintiff filed. a second appeal 
to the High Court. 


N. A. Krishna Aiyar for Appellant. 
OV. Ananthakrishna Aiyar for.Respondent. 


N. A. Krishna Iyer. The melcharth in question was 
granted before the expiry of the prior kanom but at the time of 
its expiry, the grantor was alive and he could have granted the 


landstothe same grantee. The reason of Cheria Chirikandan ` 


v. Krishan Nambiar 1, cannot apply to the present, because the 


discretion of the succeeding Karnavans is notin any way. 
interfered with. For the same reason Raman Nambiarv. Raman . 


Nambiar 2 also does not apply. It is within the ordinary 
powers of a Karnavan to grant kanoms, ottis and other tenures 
Sanctioned by local usage. No necessity need- be shown 
for. making such grants, 


“GO. V. Anantakrishna Aiyar, 


At the time the melcharath was aka the: ‘period for the 
prior kanom had not expired. According to .Cheriya Chiri 
Kandan v, Krishnan Nambiar 1, and Raman Nambiar v. 
Raman Nambiar 2 the melcharath is invalid unless it was for 
family necessity. It cannot be validated afterwards by the 
grantor being alive at the time’ of its expiry. Karnavans 
cannot also grant kanoms and ottis except for family necessity. 
See Moore’s Malabar Law, p. 147 (3rd Ed.). 


N. A, Krishna Iyer : 


Granting of kanom and otti are within the ordinary powers 
of the karnavan. See Ponnambilath v. Ponnambilath 3 


The Court delivered the following 


Judgment :—It is found that there was no family necessity 


to justify the melcharath Exhibit. B; and we must hold that 


this transaction is not binding on the successor of the. Karnavan 
who executed it whether the ‘latter did or did not survive the 
expiry of the prior. Kanoi. The appeal is dismissed with 
costs, 





1, (1912) 27 M. L. J. 690. 2. (1914) 27 M. L, J. 175. 
.3. (1880) I. L. R. 8 M. 169 at 175. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir John Edward Power Wallis, Kt. Officiating 
Chief Justice and Mr. Justice Seshagiri Aiyar. 


Rajarajeswara Dorai alias Muthu- ... Appellant in Appeal 
ramalinga Dorai Avergal. Rajah No. 173 of 1911 
of Ramnad ; (2nd Defendant).* 

v. i 


V. Sundarapandiaswami Thevar ... Respondent in Do. 
(3rd Plaintiff). 


Rama Raja Thevar ... Appellant in Appeal 
No. 193 of 1911 
(1st Plaintiff). 
v. . 
Rajarajeswari Dorai alias Muthu- ... Respondents in Do. 
ramalinga Dorai Avergal and (Defendants Nos.2.to 
others l “6 and 3rd Plaintiff). 


HinduLaw—Rule against perpetuities— Annuity to a person and his heirs may 
be charged om estate on defauli—Deed—Construction—Charge or personal covenant 
—Santati Paramparyamayi—Collateral heir included—Pransfer of Proerty Act 
S. 40—Heir taking as grantee—Character of the estate not affected—-Release— 
Construed as transfer. 

Where in settlement of the rights of a claimant to the Zamindari of Ramnad, 
the then Zamindarni covenanted for herself and the future holders of the Zamin- 
dari that they would pay to the covenantee and his heirs (Santati Paramparyamayi) 
a monthly allowance of Rs. 700. 

Held Per Chief Justice : that the allowance was not a charge onthe estate 
but was in the nature ofan annuity and could in default of payment be made a 
charge on a portion of the Zamindari. 

Per Séshagiri Aiyar J.: .that on a proper construction of the agreement, the 
allowance must be deemed to have been made a charge on the Zamindari but even 
otherwise the covenant was one annexed to the ownership of the Zamindari and 
ran with it under S. 40 of the Transfer of Property Act. 

Held Per curiam: that in any view, the provision was not obnoxious to any 
rule of Hindu or English Law against perpetuities. 

Held further : that the agreement enured for the benefit of not only the linc- 
al heirs but also of the collateral heirs of the covenantee. 

Held also : in the circumstances of the case the fact that the present Zamindar 
took the estate under a trust deed did not affect his liability, i 

Per Chief Justice. Quaere : whether it was open to the late Raja to discharge 
his heirs of the liability by means of a voluntary conveyance in his favour. 


“A.S. Nos. 173 and 198 of 1911. | 28th October 1914. 


4 
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Per Seshagiri Aiyar J :where property is given to a person who would otherwise 
be entitled toit as heir, the character of the property is not changed whether 
the transfer is inter vivos or by will. 

Where the admitted heirof a deceased person executed in favour of another a 
deed which after reciting that there was some question whether he or the other was 
the heir, provided that in consideration of a payment of Rs. 1000 the former should 
give up in favour of the latter his claim as heir of the deceased and all rights con- 
nected therewith and that the latter should enjoy the estate with all rights of 
ownership and that theexecutant and hisheirs should have no claim to it. 

Held, that the ceed operated as a valid transfer of his rights as heir, 

Appeals from the decree of the District Court of Madura in 
O. S. No, 17 of 1910. 

The facts of the case appear sufficiently from the judgment of 
Mr. Justice Seshagiri Aiyar. 

K. Srinivasa Aiyangar with A. Krishnasami Aiyar for the 
Appellant :—My first contention is that the ‘agreement between 
Sivaswami Thevar and Parvathavardhani is not enforceable in 
law by the heirs of Sivaswami as against the heirs of Parvatha- 
vardhani. A person is not eompetent to contract on behalf of his 
heirs. Read v, Price 1. ; . 

There isa distinction in principle between acase wherea 


right is created in favour of a particular person and that 
right is inherited by the heir-at-law and where the right itself 
is intended to come into existence for the benefit of the heir. 
The decision of the Privy Council in Chundi Churn Barua 
v. Rani Sidheshwari Debi™,. supports the. above conten- 
tions. The Privy Council refer to the obligation to main- 


íis 


tain in perpetuity as “singular and unprecedented ”. Their 
Lordships also held in that case that the successors could not 
enforce the covenant as to the grant of the village whether the 
provision in the original document was regarded either as a 
grant or asa covenant. Again the provision as to the payment 
of Rs. 700 is and cannot be a heritable estate. A perpetual 
annuity in gross is inconceivable in the eye of the law. There 
cannot be a perpetual annuity unless the.gift is tantamount toa 
gift of the fund or the capitalized value of the annuity. Morgan 
v. Morgan 3, Blight v. Hortnoll 4, Padmanund v. Rama 5, 
Tharasundara Debi v. Sarodhacharan Banerjee 6, In re Har- 
greaves 7, Here it cannot be contended under the terms of com- 


promise that there was such a gift nor can it be contended that 


1. (1909)3 K. B 577. 2. ag aa T A149. s.c. I.L.R. 16 C.71 (P.O) 
8. orn 8 Oh 229 at 230. . _ (1881) 19 Ch. D. 294. 
5. (1912) 16 C. L. J 354. 6. (1910) 12 O.L, J 146, 151. 
7. (1890) 44 Oh. D. 286. 
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any right in the nature of a’ rent charge is created under the 
terms of the compromise. There are no words like “out of the 
rents and profits,” or “ out of the estate’? and a charge cannot be 
created by an implication. 

2. My second contention is that even if the agreement or 
the compromise is one enforceable as. against an. heir-at-law 
the agreement is not enforceable as against an assignee.. Except- 
ing as between landlord and tenant there is no such thing as 
covenant running with the land which is binding upon the assigns 
of the original covenantor. Austerberry v. Corporation of Oldham 1 
Haywood v, The Brunswick Building Society 2, Sri Thakurji 
Maharaj v. Luchmi Narain 3. Even in equity as between- 
two independent owners it is only a restrictive covenant that will 
bind an assign. In this case my ‘client gets the Zamindari under 
the settlement trust deed, and therefore is not bound by any coven- 
ant binding on the assignor. 

My next contention is that even if the agreement or compro- 
mise is enforceable as against the present’ Rajah it is only the 
lineal heirs. of Sivaswami that are entitled to the benefit of the 
agreement and the plaintiff cannot claim any right as he claims 
the right merely as an assign of a collateral heir. The expression 
“Santhathi. paramparyamayi” denotes ‘heirs general’ when the 
instrument purports to create an ordinary heritable estate. “But 
that is not the necessary significance of the- expression when the 
instrument merely provides for the payment of an allowance. 

Lastly the plaintiff cannot claim any rights because there is 
no regular assignment by Poolar Thevar the admitted heir in his 
favour. There is only a release. A mere release does not 
operate to pass title excepting as between joint tenants. And a 
release is merely a disclaimer of interest. 

The plaintiff cannot contend that any fresh: rights were 
created in favour of Muthu Doraisami and his heirs under the 
settlement trust deed’ The ‘District Judge, finds that in favour 
of the defendant. 

S. Srinivasa Aiyangar (with s. Sundararaja Iyengar) for 
Respondent : 

The contention on peie other side as tothe compromise 
creating merely a contractual obligation cannot be supported. 


It does create an heritable estate in favour of Sivaswami and 


1, (1885) 29 Ch. D. 760. 2. (1881) 8 Q.B.D. 4085. 
; 8, (1918) 11 A.J. 212, | ‘ 
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his heirs. The contention that there can be no perpetual 
annuity in gross, is not sound. A perpetual annuity in gross is 
recognised in English and Indian Law, Vide Halsbury’s Laws of 
England, Vol. 24 pp. 456, 465, 469. 

The question as to how the right has to be worked out is 
distinct from the nature and validity of the right itself. An 
action on the covenant would lieand in an appropriate proceed- 
ing, e. g., an administrative action, a fund may be set apart to 
answer the annuity. Jadu Nath Poddar v. Rup Lal Poddar 1, 
Narak Lal v. Thagoo Lal?, Dharam Chand Boid v. Mouji 
Shahu 3, S. A. 1120 of 1913 unreported. 


A corrody or nidanda isa well-known form of property 
recognised in Hindu Law Books. Lakshmibat v. Ganpat 
Moroba 4, Colebrooke’s Digest Vol, I, p. 443. Chalamanna v. 
Subbamma 5, Besides it has also to be noted that a compromise 
was entered into in adjustment of the right to the Zamindari 
itself. See as example of cases where a perpetual annuity was 
recognised. The following were cited. 


Muthu Raman Chetti v. Eitappasami 6, Vydianatha Sastrial 
v. Eggia Venkatarama Dikshitar 7, Hem Chunder Chowdhury 
v. Akul Chunder Chakrabarti 8, Karim Nensey v. G. K. Hein- 
richs 9. 

My next contention is that‘in this particular case the court 
may infer a charge from the wording in the compromise. A 
charge need not be express. The expression ‘‘ myself and those 
holding the Zamindari ” in the document i.e., inthe compromise 
can only mean that Parvathavardhani and her successors are to 
pay their annuity out of the Zamindari of Ramnad. No 
particular words are necessary to create a charge. A charge can 
be implied even from surrounding circumstances. 


Mahomed Zahur Alum v. Chunder Cumar!0, On the ques- 
tion of charge the following cases were also referred to. Chala- 
manna v. subbamma li Ramnad Zemindari v. Doraisami!? 

1. (1906) I. L. R. 33 G. 967 at 984. (1911) 181. 0. 455. 


2 
3. (1919) 161. C. 440. 4, (1868) 5 Bom. H.C.R. (0. C. J.) 
5. (1988) I. D. R. T M. 28. 6. (1899) I. L. R. 22 M. 872. 
8. 
10. 





- 7. (1907) I. L. R. 30 M. 279, (1918) 19 0. L. J. 118. 
9. (1901) I. L. R. 25 B. 563 (P. G.). (1879) 50. L. R. 449. 
11. (1888) I. D. R. 7 M. 23. 12; (1884) I. D. R. TM. 341, 
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Narayana Ananga ~. Madhawa Deo 1. The decision in Chundi 
Churn Barua v. Rani Siddeshwari Debi? relied on by the 
other side does not apply to the present case. There the only 
question was whether the grant in favour of futuré unborn gener- 
ation was valid. The Tagore case 3 itself expressly recognises 
marriage and family settlement as an exception to the rule of 
gift in favour of unborn persons being invalid, Radha Prasad 
Mullick v, Ranimoni Dasi 5. 

Whether or not the annuity is made a charge on the estate 
under the compromise it is so made under the express terms of the 


‘settlement trust deed executed by the late Rajah in favor of the 


present defendants. The estate is settled subject to the obliga- 
tion of the trustee and after the defendant had attained majority 
the defendant paying a sum of.Rs. 700 to Muthudoraisami and 
his heirs. The reference to the decree of Muthudoraisami 
Thevar in O. S. No. 16 of 1880 is a mere surplusage: The 
operative words of: gift in favor of Muthudoraisami and his heirs 
cannot be curtailed by reference to the decree in favour of Muthu- 
doraisami Thevar in the second part of the sentence. Possibly the | 
settlor had in mind the compromise decree in favor of Sivaswami. 

If the above contentions are upheld the question whether 
a bare affirmative covenant is binding on an assign at law does 
not arise. i 

Besides the settlor says in express terms that his son should ° 
take the same estate under the settlement deed as he would 
have taken if the estate descended to him asan heir on the death 


‘of his father. 


_ The defendant takes the property as ancestral property and 


‘therefore is bound by all the obligations which an heir would be 


under vide Minakshi Achi v Chinnappa Udayan 5, As regards 
the construction of the expression ‘Santhathi paramparyamai’ 
it is only a technical expression denoting ‘heirs general’ Soe: 
thathi’ being first inthe series of heirs. 

There is nopoint in the contention of the other side as to the 
document executed by Poolar Thevar being only a release and 
not an assignment. The construction of a document does not 
turn upon how it is styled. The only test is are there operative - 

1. (1892) I. L. R. 16 M. 268, 2. (1888) D. R. 15 I. A. 149. 


3. (1872) 9 Beng. L. R. 377. 4. (1910) I. L. R. 38 C. 188. 
5. (1901) I. L, R. 24M. 689, 
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words of conveyance? That is a question not of law ‘but one of 
construction, but in this case there is no doubt that the document 
contains clear words of conveyance. 2 

A. RKrishnaswami Aiyar, in reply. 

The argument as to the annuity provision in the compro- 
mise being only a covenant has not been met. | The argument 
as to a heritable estate being created in favor of Sivaswami 
would lead to unexpected results. It could not have been the 
intention of the parties that this “estate” should escheat to 
Government on failure of heirs nor that Sivaswami or any 
successor of his should be in a position to alienate the same or 
to release the Zamindari and his future heirs from all future 
obligations. The provision is therefore merely a contract on 
behalf of unknown heirs at law for the benefit of the future heirs 


at law of the other party. The estate may go into the hands of. 


several persons and it has not been suggested how this’ “ herit- 
able annuity in gross” is to be worked out especially as it is 
not contended and cannot be contended that the provision in the 
compromise is tantamount to a gift of fund or the capitalized 
value of the annuity. 


No case has been cited where words similar to those found 
in the compromise were held to createa charge. In all the cases 
cited some such expression as “out of the estate” “out of the 
rents and profits” occurred. In Mahomed Zahur Alum v. Chunder 
Cumar 1, there was the expression “out of the estate.” In 
Narayana Ananga v. Madhava Deo *, no question arose as to 
whether the particular instrumnet created a charge or not. In 
reciting the facts their Lordships start with saying “ the question 
arises with regard to a charge created under.” Having regard 
to the context the expression must be taken. to have been 
used in the general sense of obligation. 

The contention that any fresh charge is created under the 
settlement trust deed is untenable. The instrument merely provides 
for the discharge of another obligation and refers to it in terms 
ex concessi. The obligation that is referred to in ‘the decree 
in favor of Muthudoraisami Thevar is purely a personal 
obligation in favor of Muthu Dorai and not an obligation in 
favor of his heirs. It is a settled rule of construction that when 

1. (1879) 5 0. L. R. 449. 2. (1892) I. L. R. 16 M. 268, 
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Rajah of a settlement or will provides for the discharge of another 
Pore extraneous or independent obligation that had to determine the 
ee ale construction and not the terms in which the obligation is express- 
Thevar. ed or alladed to in the settlement or the will and so the expres- 
The sion “and heirs” in the settlement trust deed is a surplusage. 
Officiating 


No point is gained by the other side calling the estate 
ancestral in the hands of the defendant. A person cannot 
create an heir of his during his lifetime. The question ancestral 
or not will be material only in a case of future succession and it 


Chief Justice. 


is not the law even in cases of ordinary inheritance that ancestral 
estate is under greater obligations than estate which comes to the 
heir as separate property. The defendant therefore takes the 
estate only as an assignee and is not bound by any contractual 
obligations of the assignor. 

The Court delivered the following 

Judgments: The Officiating Chief Justice :—I agree for the 
reasons given- by my learned brother with the decision of the 
District Judge that the first plaintiff has failed to prove that he 
was the adopted son of the deceased ‘““Muthudorasami Thevar 
and that his appeal (193 of 1911) mast be dismissed with costs ; 
the memoranda of objections must also be dismissed with costs. 
The appeal (173 of 1911) of the Rajah of Ramnad (the 2nd 
defendant) against the decree in favour of the 3rd plaintiff, who . 
is the father of the Ist plaintiff but claims as assignee of one 
Poolar Tevan the next reversioner of the deceased Muthudorasami 
Tevar has now to be dealt with, The mother of the deceased 
was the 2nd plaintiff and sued as his heiress, and it was on her 
death pending the suit the 3rd plaintiff the assignee of the next 
reversioner was brought on and allowed to continue the suit as 
her legal representative. 

The claim is for an annuity of Rs. 700 settled in January 
1861 on Sivasami Tevar the father of Muthudorasami and his 
heirs.as one of the terms of a compromise of a suitin which Siva- 
sami claimed the Zamindari of Ramnad from the then Zemindarini 
and her adopted son, the grandfather of the present Rajah. The 
litigation to which this annuity has given rise, subsequently to 
Sivasami’s death, is succinctly stated in paragraph 1 of the 
District Judge’s judgment. His senior widow Kulandai Nachiar 
disputed the legitimacy of Muthudoraisami, and after obtaining 
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a decision in her favour in the High Court which was afterwards Rajah of 
reversed by the Privy Council, instituted O. S. No. 10 of 1867 esr 
against the Rajah of Ramnad, in the Madura District, who Bandara- 3 
pleaded unsuccessfully that the annuity was only settled on the havan 
lineal heirs of the deceased Sivasami. In 1880 Muthudorasami, The 
Sivasami’s son sued the Rajah in O.S. No..16 of 1880 in the Guat 
District Court of Trichinopoly, and obtained a decree under which ~ ou oe 
he drew the allowance till his death in 1905, In the present suit 
the defence has again raised the contention that the annuity was 
confined to the lineal heirs of Sivasami, and the District Judge 
has held that it is not res judicata by reason of the decision in O,S. 
No.10 of 1867, on the ground that Kulandai Nachiar, the plaintiff in 
that suit cannot be considered to have represented the estate. He 
has however arrived at the same conclusion as the District Judge in 
that suit, whose judgment Exhibit R was approved by the High 
Court in Appeal, Exhibit R (3), and has rejected the contention 
that the annuity was only settled on the lineal heirs of Sivasami, 
I may at once dispose of this contention which was again raised 
before us, by saying that I see no reason to differ from those 
decisions. The compromise was arrived at while the decree of 
the Court of Sudder Adaulat dismissing Sivasami’s claim to the 
Zamindari was under appeal to the Privy Council, and was 
embodied in two documents, Exhibits Q2 and, Q3, one in 
Tamil and one in English, both signed’ by the pleaders of the 
parties and filed in the Sudder Court. The English version 
Exhibit Q3 is as foliows: “The plaintiff has thus relinquished 
all right and claim (to the Zamindari) the defendant and her 
heirs holding the Zamindari shall, from the lst November 1860 
pay to the plaintiff and his heirs a monthly allowance of Rupees 
seven hundred within the 10th of every succeeding month,” 
The words Santhatht Paramparyamayi used in the Tamil version 
are of Sanscrit origin signifying literally from generation to 
generation. The same word santhathi is usedin an earlier 
portion of the document which provides that neither the plaintiff 
Sivasami nor his heirs shall have any claim to the Zamindari, 
and as pointed out more than once in the- Judgment: -It is 
absurd to suppose that it was the intention that the settlement 
should be binding only on the lineal heirs-of Sivasami and 
might be disputed by collaterals. Further the District Judge 
stated in his Judgment of 1869 that these words were often used 

' 95 7 
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" loosely among the Tamil people to signify heirs general and the 


same construction has often been placed on similar words by the . 
Privy Council. Itis, I think, clearly shown that under the terms 
of the compromise the annuity is descendible to the heirs of Siva- 
sami generally and is fot limited only to his lineal déscendants. 


A further contention has however been raised before us that 
the provision that “the defendant and her heirs holding the 
Zamindari shall from the 1st November 1860 pay to the plaintiff 
and his heirs.a-monthly allowance of Rs. 700 within the 10th of 
every succeeding month” (Exhibit Q3) is bad in law and that 
the plaintiff takes nothing . under it. This contention was not 
raised in the suits of 1867 and 1880 already mentioned, or in the 
written statements or issues in the present suit. It no doubt 
appears from paragraph 9 of the District Judge's judgment that 
an argument based on the nature of the interest conveyed to 
Sivasami and his heirs was addressed to him, but he appears to 
have understood it as directed to the contention that the annuity 
was descendible only to Sivasami’s heirs lineal and not to his 
heirs general. Itis not disputed that, if the annuity were charged 
upon the lands of the Zamindari, it would constitute a rent charge - 
and would be good. The District Judge has held that it is so charged 
and the first point for consideration is whether he is right as to 
this, If the annuity had been made payable out of the rents and 
profits, that of course would have constituted a charge, but it is 
made payable by the Zamindarini and her heirs holding the 
Zamindari and I am not satisfied that these words are sufficient 
to impose a charge. The grant is analagous to maintenance 
allowance payable by the proprietor of an impartible estate to 
the junior members of his family for maintenance which, it is 
well settled, are not deemed to be charged on the estate as a 
whole, Having regard to the enormous extent of the Zamindari 
which covers half a district, it was perhaps. hardly thought 
necessary to create a charge binding the whole estate for so 
small asum asthis. We have been referred to Narayana 
Ananga v. Madhava Deo 1, a decision of the Privy Council in 


- which a sum of Rs. 300 for maintenance of a junior member 


and, his family is referred-to in the beginning of their Lordships’ 
Judgment as a charge created by the Zamindar, but a reference 


1. (1892) I. L. R. 16 M. 268, 
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to the printed book shows that no charge was claimed in the 
pleadings and that no question as to any charge was raised at 
the trial órin the appeal to the High Court; and that in the 


way the case came before their Lordships, nothing turned on the - 


question whether there wasa charge or not, and no such question 
apparently was raised. 

Assuming that the grant was merely of an annuity payable 
to Sivasami and his heirs by the -Zamindarini and her heirs 
holding the Zamindari, I do not think such a grant offends 
against either the rules of English or of Hindu Law. According to 
Halsbury’s Laws of England, Vol. 24 at Rent Charge article such 
an annuity is in the nature of personal estate but may be made 
descendible in the same manner as real estate, and in India there 
is no reason why it should not be descendible according to the 
ordinary rules of Hindu Law. In case of non-payment but not 
otherwise, relief may be sought by administration of the estate of 
the deceased settlor when provision may be made for it ‘out of 
the assets of the deceased ; Re Hargreaves 1, Halsbury, Vol. 24, 
p. 520, l 

It is however contended that the compromise creates a 
covenant running with the land in favour of Sivasami and his 
heirs obnoxious to the rule in Austerberry v. Corporation of 
Oldham ?. In my opinion it has not that effect, but merely 
renders the estate of the covenantor (including in that term not 
only the Zamindarini but also her adopted son whom she répre- 
sented) liable in the hands of their legal representatives to the 
“extent of the assets ; and in this view, the 2nd defendant as their 
legal representative is liable to the extent of the assets in his 
hands which include the Zamindari. The defence relies on the 
decision of the Privy. Council in Chundi Churn Barna y. Rani 
Sidheswari Debi 8, but in my opinion that case does not affect 
the question. A Rajah in 1776 had made a grant in favour of 
certain of his dependants confirming them in the possession of 
three villages, and providing that, if they were not sufficiently 
supported by his successors, they were to be entitled to four 
more villages which were named, and the suit was brought for 
the recovery of the four villages on the ground that the event 
| oa had happened. Their Lordships thought that such a 


* (1890) 44 Oh. D. 286. A BD een 29 Oh. D. 755. - 
3. (1888) 15 I. A, 149 S. C. I. L. R. 160. 71. k t 
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grant might either be regarded asa present assignment to persons 


mot yet in existence subject toa suspensive condition which 
might prevent its taking effect at all or for generations to 
come, or else as a covenant running with the Raj estate, and 
binding its’ possessor to give the villages to these persons 
in the event specified. In either case they held it prevented the 
owner from alienating his estate discharged of such future 


interest and imposed a restraint upon alienation contrary to the 


principles of Hindu. Law., No such results follow from recog- 
nising the present gift hich moreover is not in favour of the 
strangers but of members of the family, In the Tagore Case: 
‘Ind. Ap. Supp. Vol. 47 at p. 70 after laying down the illegality 
under Hindu Law of gifts to unborn persons their Lordships 
make an express reservation “ as to certain exceptional caseś of 
provisions by way of contract or of conditional gift on marriage or 
other family provision, for which authority may. be found in 
Hindu Law or usage”. In Karim Nensey v. Heinrichs 1 their Lord- 
ships observe “ gifts or contracts expressed to be for maintenance, 
and indefinite as regards duration, may be shown by the acts of 


. the parties or other circumstances to be intended to operate in 
' perpetuity ; but prima facie they are limited to the life either of 


grantor or grantee” ; and in Aziz-un-mssa v. Ta saddugq Husain 
Khan another decision ‘of their Lordships the question was 
whether the sum of Rs. 70 payable monthly under an award was 
intended to create an heritable interest and it was not suggested 
that if it did it would be bad. 


Here I may say that case cited for the plaintiff Chalamanna v. 
Subbamma 3 does not seem to me to afford much assistance 
as it was found there that the intention was ‘to create a charge 
on the produce of the estate. 


However the explanation of a nibandha orcorrody taken from 
the Dipacalica in Colebrook’s Digest Vol. I, page 443 includes 
cane gifts as “I will give 150, swarnas oy month of Karthi- 
gai” and “ I will give monthly one swarna ” in which there are 
no words of charge assuming however that there is no charge, I 
think that following the practice in the case of maintenance allow- | 
ances,and also the practicein ‘England asto making provision 


1. (1901) I. L. R. 26 B. 563 at 578. 2. (1901) 1. L. B. 23 A. 824, (P.C.) 
3. (1883) I. L. R. 7 M28. 





PART XXII] THE MADRAS LAW JOURNAL REPORTS. 705 


in administration for perpetùal annuities payable out of the 
estate, it will be proper to make the annuity a charge on a part 
of the Zamindary and that the case should be sent back for that 
purpose. In 1895 the Rajah’s father having involved himself 
in difficulties executed a trust deed under which the trustees 
were to provide for payment of some of his liabilities and hold 
the estate in trust for his son the present 2nd defendant. Para- 
graph 23 of the deed provided such part of the income as might 
be necessary should be applied in payment to Muthudorasami 
Tevar and his heirs of the monthly sum of Rs. 700 payable 
under the decree in O. S. No. 16 of 1880 on the file of the 
District Court of Trichinopoly. At the trial the plaintiff relied 
upon this provision asa fresh grant in favour of the deceased 
and his heirs a contention rejected by the District Judge. On 
appeal the defence has raised’a new case based on this deed, and 
contend that the 2nd defendant holds the Zamindari as transferee 
under the deed and not as heir of the late Rajah, and that he is 


not liable to pay the annuity sued for to the heirs of the deceased . 


Muthudorasami as the reservation is only of the annuity to the 
deceased and his heirs under the decree in O. S. No. 16 of 1880; 
and it has-since been held, as mentioned in para. 12 of the plaint 
that that decree was in favour of Muthudorasatni personally and 
that his heirs are not entitled to execute it. Assuming for a 
moment that it is open to the defence to raise a new case like 
this at such a late stage of the suit, I think these contentions fail 
apon the merits. The reservation in para. 23 of the trust deed is 
expressly in favour of Muthudorasami and his heirs, and to bor- 
row the language of Vaughan Williams L. J. In re Rome Pike v, 
Hamlyn 1 which was cited for the defence, it seems difficult if 
not impossible to suggest any reason for mentioning the heirs 
unless it was intended to provide for the payment of the annuity 
to them. The annuity was in fact payable to them, under the 
compromise of 1861, as every one knew, and appears to have been 
supposed—erroneously—it now turns out—to be also payable to 
the heirs under the terms of the decree in O.S. No. 16 of 1880. 
In these circumstances I think the words referring to the decree 
were mere misdescription to which the maxim falsa demonstratio 
non nocet is applicable. This conclusion is supported by the 


1. (1898) 1 Ch. D. 153. 
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provisions of paragraph 26 of the deed that the Zamindary-and 
other property dealt with by the deed are to be transferred to 
the present Rajah (2nd 'defendant) his heirs and assigns “ abso- 
lutely so that he may have the same kind and nature of estate, 
right and interest therein as hé would have had if the same had 
devolved upon him ‘from the settlor by right of inheritance 
according to the said law and custom of primogeniture and 
Hindu-Law.” Then follow certain reservations which ‘are not 
material, These provisions in” my opinion clearly disprove 


“the contention; that it was the intention .to transfer the 


Zamindari to the ‘present Rajah discharged of the liabilities 
attaching to it in respect of thé annuity nowifiquestion. Lastly 
it is far from clear that it was open to the late Rajah 60 to dis- 
charge his heir by means of a voluntary conveyance ‘in his favour 
and in any case, I think the court should lean strongly’ against 
a ‘construction of the déed which” would have’ that ` effect. 
Another ground of appeal is that the District Judge was wrong in 


.. allowing the 3rd plaintiff to be brought on as the legal répresen- 


tative of the deceased 2nd plaintiff, the mother of Muthudorasami 
who survived him. As already mentioned the next -reversioner 
is one Poolar Tevar, who on the 8th April 1910 executed a ‘deed 
Exhibit Y in favour of the 3rd plaintiff, in which, .after reciting 
that there was some question whether Poolar Tevaror the 3rd 
plaintiff was the next reversioner, the deed provides that in 
consideration of a payment of Rs.1,000 the former should give 
up in favour of the third plaintiff his. claim as heir of the 
deceased and all rights connected therewith, and that the 3rd 
plaintiff should enjoy the estate with all rights of ownership, 
and that the executant and his heirs should have no claim to it, 
This appears to me to be a valid transfer until it is set aside -by 
Poolar Tevar to the 3rd plaintiff óf all his rights as reversioner 
of the deceased, and I think the District Judge was therefore tight 
in allowing the third plaintiff to continue the’suit as the legal 
representative of the deceased 2nd plaintiff. The decree will be 
affirmed subject to the modification already mentioned as to 
the new charge which will-be postponed to the claims of the 3rd 
arid 4th defendants, and also by making the annuity payable on. 
the 15th of each month, and the appeal will be dismissed with 
costs. The memorandum of objections is dismissed with costs. 
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Seshagiri Aiyar, J: I entirely agree. 


“The 1st plaintiff claims to be the adopted son of one Muthu- 
dorasami Tevar who died on the morning of the 17th of 
“November 1905. The 2nd plaintiff is the mother of the ‘deceased. 
Their claim is that the monthly allowance of Rs. 700 due from 
the Rajah of Ramnad, the 2nd defendant in this case, is payable 
either to the 1st plaintiffas being the adopted son of the deceased 
Muthudorasami Thevar, or in the alternative if the adoption 
should be found against, to the 2nd plaintiff as being the mother 
of the deceased. The 2nd plaintiff died in the course of the suit. 
The 3rd plaintiff was added on his allegation that he -has acquir- 
ed aright to the allowance by virtue of an assignment in his 
favour by one Poolar Thevar who admittedly is the heir of Muthu- 
dorasami Thevar ‘failing the adoption. The defendant, the 

“Rajah, resisted the claim of all the three. He denied the adoption 
‘of the Ist plaintiff and, as I have held in the connected appeal 
“that the adoption has not been proved to have takeh place, that 
question does not arise in the present appeal. : He resisted the 
claim of the mother on the ground that the allowance was 
payable only to the lineal hejrs-of the deceased and that conse- 
quently she was not entitled to it. As the 2nd plaintiff died since 
the institution of the suit her claim need not -be considered in 
this appeal. 


The defence to the claim of the 3rd plaintiff was very 
meagerly stated in the written statement. It was amplified in 
this Court a great deal. In the first-place it was stated as in the 
case of the mother, that the allowance was not payable to any 
but the lineal heirs of the deceased and consequently the collate- 
ral ‘heirs of Muthudorasami Thevar ' had no right to claim it. 


The claim was also resisted on the ground that the agreement to — 


paya monthly allowance from generation to generation was invalid 
and unenforceable. It was further pleaded that as the defendant, 
‘the Rajah, obtained the property not by inheritance from his 
father but by virtue of a deed of trust executed in his favour the 
obligation to pay the allowance did not attach to him. A further 
defence was raised to the effect that the deed of assignment to 
the 3rd plaintiff from Poolar Thevar, the heir of Muthu Dorasami 
was asham transaction and that it contained no words of 
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transfer which would vest. the rights of Poolar.Thevarin the 3rd° 


aan ae i < ad 

: The Dbia Judge found that the deed of Assignment was 
valid and conferred title:to the property of the deceased Muthu- 
.doraisami Thevar, and that the Rajah as being in possession of 
the Zemindari of Ramnad was bound. 'to pay the allowance:to 
the 3rd plaintiff. The- “Rajah ‘has hieis this ap 


Below dealing with. thes: various question’: weed: in ‘thie 
‘appeal it is necessary to refer to the events which have led up to 
the present claim. _A suit ‘was'filed by Sivasamy ‘Thévar in the 
Madura Civil Court O. S.No. 3 of 1853, against Parvata 
Vardhini Ammal for the recovery of the Zemindari of Ramnad 
on the ground’ that he was entitled. to it in. preference to the 
-widow in possession. This suit was dismissed in the Court of 
First Instance, and the: appeal against that decision to the Sudder 
Adaulat Court ‘was also dismissed, Sivasami then filed an appli- 
cation for leave to.appeal to the Privy Council, At, ‘this stage 
the parties entered. into a compromise. In .consequence of that 
compromise the application to appeal was withdrawn and. Siva- 
sami agreed to receive a sum of Rs. 700 monthly for himself and 
his heirs from the Zemindar of Kamnad in consideration of -his 
having given up his claim to the Zemindari. Parvatha Vardhini 
adopted Muthu Ramalinga Sethupati who became the Zamindar 
of Ramnad. He was succeeded by his son Baskara Sethupati, 
The present defendant is his son. 


The allowance continued to be paid during the lifetime of 
Sivasami. On his death his widow Kolandai Nachiar filed a suit 
for the recovery of the arrears of allowance, Meanwhile one 
Ramamani Ammal brought a suit to have it declared that.she was 
the lawfully wedded wife of Sivasami and that her son Mathu- 
duraisami was the legitimate son of her husband. It was ulti- 
mately decided that Ramamani was not a concubine but that 
she was the lawfully wedded wife of the deceased Sivasami. 
After the termination of this litigation in favour of Ramamani and 
her son a suit was instituted by the son Muthudoraisami for the 
arrears of maintenance due to him from the date -of ‘the death 
of his father. It was `O. S. No. 16 of 1880 on ve file -of - the 
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District Court of Trichinopoly. .Heobtained a decree ‘in. that 


suit.’ The first and 2nd plaintiffs in. this case applied to the 


District Court-of Trichinopoly to execute the decree contending 

that the -decree gave them a right to receive the allowance with- 

out recourse to a regular suit. The District Judge held that the 

original decree in favour of Muthudoraisami was not executable 

` by bis heirs and referred them to a regular suit. The present 
suit is the result of that order. 

Mr. K. Srinivasa Aiyangar’ s first contention is that the ight 
created under the razinamah was enforceable only against Parvatha 
Vardhini and is of no avail against her successors in the zamindari. 
It was admitted by the learned Vakil that the fact that it 
was a female holder of the zamindari that granted the allowance 

‘would not make any difference in the solution of this question. 
He contended that Exhibit Q2 was the only razinamah that 
was filed in Court and that by its terms it does not affect Parvatha-. 
Vardhini’s heirs in the Zamindari.. The document literally 
translated reads “‘, That the defendant who is in the enjoyment 
of the zamindari and her heirs should continue to pay the 
plaintiff generation to generation an allowance,” etc......... This 
was. accompanied by an English razinamah which is Exhibit 
Q3'in this case. ,It is somewhat differently worded. It sa ys 
that “The plaintiff having thus completely relinquished all right 
and claim the defendant and‘ her heirs holding the zamindari 
shall- from the 1st November 1860 pay to the plaintiff and his 
heirs a monthly allowance, etc. It was argued that Exhibit 
Q3 was intended to be translation‘of Exhibit Q2 and that the 
razinamah which was put in court and acted upon was Q2. It 

“was suggested that Exhibit Q3 must have been prepared for 

the purpose.of transmitting a translation to. the Privy Council. 

This is clearly wrong. Exhibit Q2 was admittedly filed on the 

8th. January 1861 and the direction of the Registrar to translate 
and send copies to the Privy Council was not given until the 
18th January 1861 (Vide Q4). It seems more probable that 

Q2 and Q3 were duplicates, and were both filed in court. They 

were both signed in the original -by the parties and their pleaders. 

I am’ of opinion that we must read Q2 and Q3- together, 
especially - -as the language of | Q2 i is: ambiguous, to find out 
what the parties meant to effect’ ‘by the compromise, f 
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Further the question as to whether under this razinamah 
only a personal right as against the grantor was secured was. not 
pleaded in the written statement , and there was no issue about 
it. .If this contention were well founded, it would have been a 
complete.answer to the “suit of Muthudoraisami Thevar in the 
District Court of Trichinopoly. -The razinamah was acted upon: 
for over half a -century and was construed by courts: and ` 
understood by the parties as conferring rights as against persons 
holding the zamindari. The decision in the previous suit 
evidenced by Exhibits S and S 2 proceéded upon this footing. 
Tam of opinion that this contention is not open to the appellant.. 


Apart from these technical grounds I am satisfied that 
there is no substance in the argument. The document charges 
Parvathi Vardhini and her heirs holding the zamindari with the 
liability to pay this allowance. The contention that the grantor 
had no power to bind her descendants was raised with reference 
to the observation of Channell J.‘in Read v. Price 1. That case 
was decided on the ground that if two or more persons are 
jointly-liable, the liability of the deceased obligor does not pass. 
to the+administrator jointly with the obligors on whom by 
survivorship such liability has devolved. It is no authority for 
the position that no person can covenant that his heirs shall’be 
liable.. The other decisions’ relied upon by the’ learned Vakil 
namely, Thara Sundara Debi v. Saroda Charan Banerjee 2, 
Rajah -Padmanand Singh v. Ramaprasad Malvi®: Padmanund v.. 
Ruma, # all relate to the question as to whether under the Civil 
Procedure Code a future right to maintenance can be attached 
and sold. They have no bearing on the question we have to 
decide. | . 


The case most strongly relied upon was that of Chandi 
Charan Barua v. Sidheswari Debi 5. In that case the original 
grant recited that a perpetual remuneration should be given to 
certain individuals then living. In lieu of it, an immediate 
assignment of three’ villages was made. Then the document 
proceeded to say: “If ever in the time of my descendants you 
are not provided with the means of maintenance by them, then 


1. (1909) I. K. B. 577. a. (1910) 12 0. L. ï. 146. 
8, (1911) 140. L, J. 127. 4, (1912) 16 C. L. J. 854. 
5. ` (1888) I. L. R. 16 C. 71 (P.O). se 
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let those descendants of yours who may be living at that time 
produce this deed, and taking. possession: of the three above 
mentioned villages and also of the four villages now held by me, 
enjoy possession of them rent free from generation to genera- 
tion.™ After the deaths of the original grantor..and grantee, 
the event contemplated happened. Théreupon the descendants 
of the grantee sued to recover possession of the additional 
villages by reason of the default made by the grdntors’s heirs. 
The Judicial Committee of the Privy- Council held that as 
regards these four villages there was no contract made with the 
grantee at the time of the grant and that a promise to make a 
future grant in favour of persons yet unborn was not an-enforce- 
able contract. In the present case there was a completed, con- 
, tract at the time of the grant, and not merely a promise to 
convey in future in favour of pérsons yet unborn. . 


_, The case of Narayana Anange v. Madhawa Deo 1, before 
the Privy Council, is -similar to. the present case, In that 


case the holder of an impartible Zamindari in making a ‘grant . 


used the following words. “I bave agreed to give you, through 
the Collector, every month Rs. 300, on account of the mainte- 
nance pf yourself and your younger brothers, three in’ all and 
the-rest of your family.” -In-a suit bythe son of the youngest 
brother against the successor of that Zamindar for the allow- 
ance secured by this grant the Judicial Committee of the Privy 
Council gave a decree in favour of the plaintiff. Lord Hobhouse 
in delivering the judgment of the Committee said: “ It is 
contended, on behalf of the defendant, that.the payment of 


Rs, 300 a month was only to endure for the life of Jogi Deo, or, | 


at the most, tor the lives of the three brothers. It is immaterial 
which of those constructions is put forward. Either of them 
seems to their Lordships to be directly at variance with the 
terms of the. agreement.” -In another place it is taken for granted 
that the maintenance was a charge upon the Zamindari. The 
language used in the-razinamah in the present case is very 
similar to that employed in the document commented on by the 
Privy Council, If the grant in that case was regarded as not 
being ‘personal to the grantee and as.being enforceable against 
the heirs of the grantor, it is equally clear that the grant of.the 
Pa 1. (1892) I. L. R. 16 M, 268; ~ 
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monthly allowance in the present case enures for the benefit of 
the heirs of Sivasami and is enforceable against the successors 
of Parvatha Vardhini in the Zamindari. To my mind the case in 
16 Madras is almost conclusive upon this question. In another 
case Mahomed Hossain Khan v. Mahomed Nehaluddin Khan 1, 
the Judicial Committee held that a grant of a similar nature is 


. chargeable on the Zamindari and ‘enforceable by the descendants 


of the original grantee. . 

Mr. S. Srinivasa Aiyangar Kna us to the statement of 
law contained in Volume 24 of “Halsbury’s Laws of England” to 
the effect that a grant of this nature can be secured by a contract; 
that itis heritable, and can be enforced against persons who 
succeeded to the estate of the original grantor. In S. 903 of 
that Volume it is stated that “The right created by an instru- 
ment (whether deed, will, codicil or statute) to receive a definite 
annual sum of money is an interest which may be strictly speak- 


` ing, either a “rent charge” or an “annuity.” There can be no 


question that an annuity need not be charged upon the estate. 
The case of Turner v. Turner 2, decided that an annuity though 


a personal estate, if given to a man and his heirs, would descend 


to the heir in default of alienation. In S. 933 the mode of 
creating annuities is referred to: “To create an annuity by 
instruments inter vivos, a deed, as a general rule is necessary. 
An annuity is frequently secured by a personal covenant.” 
That an annuity can be for the life of the annuitant or 
perpetual has also been laid down in a number of decided 


‘cases. Ordinarily under the English Law the remedy open to a 


person in whose favor an annuity has been created is to seek ‘for 


` the administration of the estate of the: grantor and if it is secured 


by will to sue the executor that a fund be set apart from which 
the annuity may be made payable in perpetuity. Mr. 
K. Srinivasa Aiyangar argued from this that as the present claim 


‘is not for administration and as there is no precedent in this 


country for the setting apart of a particular fund for allocating a 


-specific portion of property from which the annuity may be paid, 


the suit is not sustainable. The remedy open to a person in whose 
favor an annuity is created is not to bring an administration 
action only. If assets are admitted a suit to recover arrears will 


1. (1883) 18 Cal. L. R, 330. 2. (1788) 1 Bro, O. ©. 816 ; Amb. 776, 
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lie. Of course it will always be open to the defendant to plead 


that he has no funds in hishands from which the annuity can 
be paid.’ It may be that the annuitant runs the risk of getting 
a useless decree in case he does not obtain a charge upon any 
‘specific property, for the payment of his annuity. In the present 
case, the plaint claims that the annuity should be charged 
on specific property. Even if the allowance in the present case 
is not to be regarded as a charge‘on the whole Zamindari, I see 


mo objection to granting the plaintiffs prayer that it be secured | 


to him by making it a charge on a portion of the property in the 
hands of the defendant. My view is that the language of the 
razinama amounts to creating a charge on the Zamindari. Even 
in that view. it is desirable that the charge should be restricted to 
specific portions of the Zemindari. This is often done in 
maintenance cases; and it is in the. interests of the defendant 
that he should not be fettered in the enjoyment of his property 
by fixing on it a general charge affecting the whole estate, For 
all these reasons I am of opinion that the allowance secured by 
Exhibits Q2, and Q3, is enforceable against the heirs of the 
grantor and payable from out of the assets of that gantor which 
are in the hands of the defendant, subject to the reservation 
that a specific portion of his estate be charged with its payment. 


- + The next contention of the learned Vakil for the appellant 
is that this contract to pay a monthly allowance does not 
run with the land and therefore the grantee’s heirs cannot 
sue to recover it from persons holding the Zamindari. Two 
decisions of the Allahabad High, Court, viz., Sri Thakurji Maharaj 
v. Lachmi Narain! and Ram Gobind v. Sri Thakurjt Maharaj 2 
were cited in this connection. ‘In both those cases there was a 
transfer of property on condition that the transferee should pay 


the land revenue upon the portion retained by the transferor and ., 


should further pay hima monthly allowance. The transferee 
conveyed his property to third persons. It was held that those 
third persons were not bound to pay that monthly allowance for 
all time to come. No case is quoted in the judgment nor is.the 
deed of transfer set out. It is probable that a purely personal 
right was secured by the contract. In the present case the 





1. (1918) 11 A. D, J. 212. - 2. (1918) 11 A. L. J. 281. 
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language of the grant ‘makes the grantor’s heirs liable for all 


.time to come. 


Iam also inclined to think thata- grant of this kind is 
covered by the second clause of S. 40 of the Transfer of Property 
Act which says “where a third person is entitled to the benefit of 
an obligation arising out of contract and annexed to the owner- 
ship of immoveable property, but not amounting to an interest 
therein oreasement thereon, such right orobligation may be enforced 
against a transferee with notice thereof or a gratuitous transferee of 
the property affected thereby.” In the present case Sivaswami was 
entitled under the contract toan allowance. The contract is 
annexed to the ownership of the Zamindari of Ramnad as is 
clear from the language employed in Exhibits Q2 and Q3. 


‘It may be'that Sivaswami’s right did not amount to an interest 


in the property. ‘None the less according to the language of S. 
40 the benefit is enforceable against a gratuitous transferee and 


“against all transferees with notice of the original grant. There 


are no Indian cases upon this point,-but as the language seems 
very apt to cover the present case, althougn in terms chapter 
11 of the “Transfer of Property Act” is not applicable to Hindus, 
I see no reason why the principle of that section should not be 
applied to the facts of the present case. 


Imay refer to the decision of the Court of Appeal in 
Ex parte Graham 1 quoted by Mr. K. Srinivasa Aiyangar. It is 
an authority for the position that, so long as the grantee is in 
possession of the rents and profits of the land from which the 
allowance is payable, although “no charge was created in “his 
favour nor was there any covenant running with the land, the 
grantee could enforce his rights as against the grantor. Before 
dealing with the other contentions of the appellant, it is necessary - 


"© to dispose of the question whether the allowance made payable 


under Exhibits Q2 and Q3 was a charge upon the Zamindari of 
Ramnad. I am inclined to hold that it is. We have to 
remember that the document is of 1861 when the parties were not 
as fully conversant wtih legal | technicalities as they are.to-day. 
It must also be borne in mind that Sivaswami claimed the whole 
Zamindari, and it is hardly conceivable, that he would have been 


“a, (1888) 42 Ob., D. 843...” 
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1 


O.: S. No, 16 of 1881 on the file of the District Court of 
Trichinopoly.” It. was not disputed that the decree in the 
District Court of Trichinopoly did not make the allowance 
payable to Muthu Doraiswami-Thevar and his heirs. It was 
therefore argued that these words “and his heirs ” in Exhibit T 
were “a surplusage dnd all that the document intended to securé 
was the payment to Muthu Doraiswamy Thevar of the amount 


` of the-decree. If this question had been raised in the issue the 


o 


meaning of this clause could have been rendered clear. For 
example it is nota violent suggestion to make that what the 
parties intended to say was that'the payment to Muthu Dorai- 
swami Thevar and his heirs should be made as provided for in the 
razinamah on which the decree was obtained in Trichinopoly 
District Court. The language of the document is capable of being 
made certain by extraneous evidence. It was therefore incumbent 
on the defendant to have raised a specific issue whether the trust 
deed did oblige him to pay the descendants of Muthu Doraiswami 
Thevar, the maintenance from out of the estate. The language 


of the residuary clause 26 seems to. imply that all subsisting 


obligations upon the zamindari are to be met by the defendant 
from the income of the zamindari. I cannot, therefore, accept 
the contention that the fact of the execution of the trust deed 
makes a difference in regard to the position of the defendant. 


It is further argued that under the assignment deed to the 
third plaintiff no right to the maintenance passed to him. It 
is common ground that Poolar Thevar, the assignor, was 
the heir to the estate and effects of Muthu Doraiswami, 
The deed of assignment Exhibit Y, says :-—‘‘I have hereby given 
up to you the title of heir possessed by me and all rights connected 
therewith.” It, sets out by saying that third plaintiff himself 
was the nearest heir. It also says that in case he is not the beir 
and if it is held that Poolar Thevar the executant of Exhibit Y, 
is the heir, all the right of the latfer should devolve on the third 
plaintiff. The language of thedocument is very explicit, and I 
feel no manner of doubt that under Exhibit Y all the rights of 
Poolar Theyar accrued to the 3rd plaintiff. . 


. The last question to be considered is whether the fact that . 


Poolar Thevar was not the lineal descendant of Muthu Durai- 
swami but was only a collateral, disentitles him from recovering 
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the maintenance or from assigning it to the 3rd plaintiff. Such 
a contention was not raised when Kolandai Nachiar the: widow 
of Sivaswami Thevar brought a suit to recover the maintenance. 
She was not the lineal heir of Sivaswami. The words used in 
Exhibit Q2 and Q3 are that Sivaswami was entitled to enjoy; 
the allowance, Santhathi Paramparyamay. Those words- 
convey a heritable estate from generation to generation. They are 
even stronger than the words Puthra Pouthra Paramparya. 
No authority has been quoted for the proposition that the word 
“Santhathi” is to be restricted to the lineal descendants.. It 
means the heirs in general and as Poolar Thevar is undoubtedly. 
in the line of heirs to Sivaswami he is entitled to recover the 
allowance; and his assignee has the same rights to it. I am ‘of 
opinion that the appeal fails and should be dismissed with costs, . 
subject to the modification suggested by the learned Chief Justice. 

[In A. 193 of 1911 His Lordship also concurred with the 
learned Chief Justice in holding that the plaintiff had failed to 
prove that he was the adopted son of deceased Muthu Doraisami 
Thevar and dismissed the appeal with costs.] 

The memorandum of objections is also dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir John Edward Power Wallis, Kt. Chief Justice 
and Mr. Justice Seshagiri Aiyar. 
Sreemanthu Raja Yarlagadda Mallikharjuna Nayadu Baha- 


dur, Zamindar Garu of Chellapalli ... Appellant* 
A ` (Plaintiff). 

e. Rajalapati Somayya and others ... Respondents. 
(Defendants). 


Madras Estates Land Act I of-1908, Ss. 8, 188, 185—Private land— 
Conversion of Jeroiti into Kambattam— Conversion—Hvidence—Permissi bility of—' 
Private land—Meaning of —Acquisition of Kudiwaram and karing as private land— 
Proviso and exception. 

Per Chief Justice : 8. 8 of the Estates Land Act has not the effect of retros- ` 
pectively imposing an absolute prohibition on the conversion of ryoti into private 
land not to be found in the definition or in the section dealing with the evidence 
as to what is private land. But a conversion of that kind should be proved by very 
clear and satisfactory evidence 

The fact that the Kudivaram rights in certain lands were adili by the 
landlord and thereafter for a number of years he was letting ont the lends as ' 
Kambattam without ever cultivating them himself is ‘not stfficient to effect 
such conversion. 


-**4, B. No. 104 of 1918. ` 26th November 1914. 
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Private land is held by the landholder as landholder and not as ryot. 

Per Seshagiri Aiyar, J :—Lənd originally seri cannot become the private land 
of the landholder except in the one case mentioned in S. 185 viz., when ib is proved 
to have baen ‘cultivated as private land by the lJandholder himself by his own 
servants or by hired labour &e. for 12 years itmmediately before the commencement 
of the Act, 

Meaning of the term private land discussed. 

Proviso and exception distinguished. 

Appeal from the decree of the Court of the Temporary 
Subordinate Judge of Masulipatam in O. S. No. 22 of 1910. 

L.A. Govindaraghava Iyer and O.V. Ananthakrishna Iyer 
for Appellants. 

V. Ramesam and V. Rama Doss for Respondents. 

The Court delivered the following 

Judgments :—Chief Justice :—This case raises a question of 
considerable importance as to what constitutes private land 


under the Madras Estates Land Act, 1908. The Subordinate - 


Judge has decided the question very largely with reference to 
speeches made while the Bill was passing through the Council, 
in which private lands were said to represent lands which were 
granted free of assessment by the Mahomedan Government to 
the Zamindars as part of their remuneration for their services. 
However this may be, what the Court has to see is whether the 
land in question comes within the definition in S. 3 (10) of the 
Act, where private land is said to mean “the domain or home 
farm land of a landholder by whatever designation known such 
as Kambattam Khas Seri, or Pannai.” 

Here it may be well to note that the word domain in this 
connection is explained by Webster citing Shantore as meaning 
“the land about the mansion home of a Lord and in his immedi- 
ate occupancy”. S. 185 prescribed certain rules of evidence as 
to whether any land is a private land or not, and provides that 
land shall be deemed not to be private land until the contrary 
is shown. That it is the intention of the legislature that this 
should be strictly proved is also to be gathered from the provi- 
sions of 5. 183 as to ascertaining and’ recording whether any 
land is a private land in which the Revenue officer is directed to 
disregard any agreement or anything contained in any compro- 
mise, or in any decree proved to his satisfaction to have been 
obtained by fraud or collusion, and not to register the land as 
` private-unless it is proved to be such by satisfactory evidence 
of the nature prescribed in S. 185. Under that section regard is 
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to be had to the local custom, and to the question whether the 
land .was before the first day of July 1898 specifically let as 
private land; and to any other evidence that may be produced. 
Then we have the proviso, “Provided that all land which is 
proved to have been cultivated as private land by the land- 
holder himself by his own servants or by hired labour with his 
own or hired. stock for twelve years immediately before the, 
commencement of this Act, shall be deemed to be landholder’s . 
private land”, 


` Mr, Govindaraghava Aiyar very properly relied on the fact 
that this provision is enacted by way of proviso to the body of 
the section and not by way of exception, and argued that it 
should not be construed as inconsistent with the body of the 
section, and theréfore that the fact that the land had been so 
cultivated by the proprietors would have been evidence that the 
land was private land apart from the proviso. This is no doubt 
a sound, principle of construction and was recently applied by the- 
Privy Council in Mahaprasad Singh v. Ramani Mohan Singh }, 
but it is scarcely necessary to rely upon it because it is 
expressly provided in the body of the section that the fact that 
the land has been let as private land is evidence of its being 
such, and the case of its being cultivated as such by the owner 
himself is of course much stronger. For ‘the’ respondent, 


however, it is contended that once it is shown that the land in 
quéstion was at one time ordinary ryoti land or seri as it is 


called in the district in question, evidence that subsequently it has 
been dealt with as private land, though admissible under S. 185, 
is of no avail, because by virtue of provisions of S. 8, which are 
retrospective the land must be taken not to be private land, 
unless the conditions of the proviso to S. 185 are satisfied. As 
to this it may be observed that, if this be so, the proviso should 
rather have appeared as an exception to S. 8. i 


Now it is well settled that retrospective enactments: must be 
strictly construed, and it is therefore necessary to examine 
carefully the provisions of S. 8 to see if they really'have the 
result contended for. Sub-section (1) provides that whenever be- 
fore or after the commencement of the Act the entire interests of 





1. (1914) 27 M. D. J. 459 ab 466. oa 
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the landholder and the occupancy ryot in any land in the 
holding have become united in the same person in the circum- 
stances specified in the section, such person’shall have no right 


to hold the land as a ryot but shall hold it as a landholder and . 


sub-section (3) further provides that such merger shall not have 


the effect of converting ryoti land into private land. I do not l 


think the latter provisionis of much importance, as it only 
provides that the merger in question shall not convert ryoti land 
: ‘into private land, and cannot be read as enacting that: such land 
cannot be converted into private . land by being subsequently 
cultivated or let as such. ‘This effect must be produced, if at 
all, by virtue of the provision in sub-section (1) that in such a 
case the owner “shall have no right to hold the land as a ryot 


but shall’ hold it asa landholder” ; but for this provision a. 


landholder who had acquired the Kudivaram rights in a holding 
could have escaped from the operation of the Act by purporting 
to let the lands in his capacity as ryot, seeing that ryots are free 
to sublet their lands on what terms they please, whereas the 
powers of a landholder are governed by the provisions of the Act. 
The provision that the owner shall not hold the land asa 
ryot was intended to guard against this mischief, and is not in 


my opinion of itself sufficient if. the section be’construed — 


strictly, to prevent the owner from subsequently converting 
such land into private land by cultivating or letting it as such. 
We have then to see whether the further provision that 
after such merger the owner shall hold the land as a land- 
holder has that effect. Now “ landholder” is defined in S. 3 (5) 
as meaning a person holding an estate, and the definition of 
estate in S. 3 (2) is such as to include both ryoti and private 
land ; and as already pointed out private land is defined as “the 
domain or home farm land of a landholder’. In this state of 


things, and construing the sub-section strictly as we are bound’ 


to construe it, I do not think it, can be said that a landholder 
holding’ the land as private land. is not holding it as a land- 
holder rather than as a ryot for that is the distinction contem- 
plated in the section. This appears to be in accordance with 
the opinion expressed by Sadasiva Atyar, J, in Venkata Sastrulu 
v.  Sitaramudu 1, 


= = —— 
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In the decision in Chintamreddi Sanyasi v. Rajiasagi 
Appalanarasimha Raja Garu 1,to which I was a party the 
provisions of S, 8 are not referred to in the judgment but as appears 
from a reference to the printed papers that was a case of 
immemorial waste being cultivated as private land and not a 
case in which the interests of a landholder and an occupancy 
ryot had become merged in the manner specified in S; 8. I have 
come to the conclusion that the effect of S. 8 is not to impose 
retrospectively an absolute prohibition of the conversion of ryoti 
into private land not to be found in the definition, or in the 
section specially dealing with evidence as to what is private land ; 
and I may say that, if the legislature had intended to exclude from _ 


_ the category of domain or home farm land, lands which had 


been cultivated as such for a century or more on the ground that 
such land had not at some remote period been held as ordinary 
ryoti land, it would I think have expressed its intention in clear 
‘and unambiguous language. While I feel bound to arrive at 
this conclusion I think that it is vety necessary that an actual 
conversion from ryoti into private land should be proved by very 
clear and satisfactory evidence. 


We tave next to see whether the evidence in this case is 
sufficient for the purpose. In this connection it is to be borne in 
mind that numerous instances have come before the Courts in 
which subsequent to the decision of Chokalinga’s case 2, Zamin- 
dars succeeded in inserting in pattas and muchilikas terms negativ- 
‘ing the existence of occupancy right, and that one way of 
effecting this purpose was to deal with the land as Kambattam 
or home farm land, even though it had never been cultivated by 
the Zamindar. himself and there was no intention of so cultivating 
it. Now in the present case we find that the earliest accounts 
of the village of the year 1836 show that it contained 6 puttis or 
‘about 102 acres of savaram lands in which the suit lands were 
‘not included, and that 800 acres or more than a third of the 
whole acreage of the village is now classed as Kambattam., So too 
the accounts of 1866 Exhibits 18 and 19 and of 1867. Exhibits 
3 and 12 show only 49 acres and 54 acres under cultivation as 
Kambattam ‘in ‘these years. The evidence in the present case 
shows how the extention came about. The character of the suit 


1. (1914) M. W, N. 766. ; 3, (1870) 6M. H. 0. R. 164. .. 
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lands was called in question in O. S. No. 10 of 1881 in the Dis- 
trict Court of Masulipatam when the District Judge decided that 
the predecessors of the present ownershad executed muchilikas 
agreeing to hold the land as kambattam but did not knowingly 
consent to the change from seri to Kambattam. The High 
Court in Exhibit J. set aside his decree on the ground that 
the only defence set up by the defendants was that they 
had not executed the muchilikas. This was all that was 
decided, but the ‘learned Judges observed that the District 
Judge found that the Zamindar was at liberty to change 
seri into Kambattam on the occurrence of a vacancy and 
had overlooked the .fact that such a vacancy had occurred 
in 1874 on the death of Korrapati Venkanna in whose 
name the lands then stood. It may fairly be inferred that 
no documents were then preferred in evidence in which 
the land was treated as Kambattam. prior to 1875 and the 
documents relied on in the present case are even later, In that 
case the learned Judges put the onus of proving that the land 
was seri on the defendants, and held they had not discharged 
it. As the law now stands, the burden is ‘on the Zamindar to 
show that the suit lands come within the definition in S. 3, as 
forming part of his domain or home farm lands. There was no 


a 


_ evidence in that-case that he’ had ever cultivated thém himself. ; 


The earliest evidence that they had been treated as Kambattam 
related to 1875. Shortly after the decision in Chokkalinga’s 
case after which the Zamindars endeavoured to get their ryots 
contract themselves in one way or another out of their occupancy 
rights, a process which apparently explains ,the extraordinary 


- increase in the amount of land classed as Kambattam in recent 


years. The evidence that the Zamindar cultivated these lands 
in recent years is negatived by the Karnam who otherwise 
shows himself favourable tothe Zamindar. He says that out 
of 2300 acres in the village 800 are classed as Kambattam and 
that of these the Zamindar cultivates 200 acres himself but not 
always the same 200 acres. It is not shown that he ever 
cultivated the suit lands. On the contrary the evidence is that 
they have always been cultivated by tenants. 


Though the fact that the lands have been let as Kambattam 


is evidence under S. 185 that these are private lands, and 
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though the provisions of S. 183 do not apply to the Civil Court 
still, as I have already said, I think the fact that lands 
really were at some time domain or home farm lands should 
be strictly proved. Once it is shown as here that they 
were ryoti down to a certain date, the effect of S.8 is that 
even if the. Zamindar subsequently acquired the Kudivaram 
right thgt would not of itself convert them into private 
land, and we have to see whether what has happened subse- 
quently is sufficient to convert the land into private land 


‘that is to say into domain or home farm land. It does not seem 


to me that calling the lands Kambattam and letting them on 
terms which negative occupancy right with a view to prevent the 
assertion of such right is sufficient to convert them into private 
lands within the meaning of the definition. 

The Subordinate Judge has found and I agree with him 
that the suit lands were never cultivated by the Zamindar as 


‘part of his home farm lands, and it seems to me that his treat- 


ment of them as Kambattam was merely colourable for the 
purpose of defeating the occupancy rights of the tenants. In 
some parts of India lands of this kind are known as Sir lands 
and this is one of the terms mentioned in the definition. In 
Budley v. Bukhtoo! it was held that si land is land which a 
Zamindar has cultivated himself and intends to retain as 
resumable for cultivation -by himself even when from time to 
time he demises it for a season. ‘I think that this test may 


‘well be applied here, and that, as the plaintiff has failed to 


satisfy it, the appeal fails and must be dismissed with costs. 


. Seshagiri Atyar J : The plaintiff sues for a declaration that 
the lands in suit are his homè farm lands, The defendants 
claim them as their Jeroity. The Subordinate Judge dismissed 
the suit. 


I see no reason to differ from the conclusion at which ‘the 
lower Court has Arrived. The Subordinate Judge found that 
from the year 1864, the lands were treated by the plaintiff as 
his Kambattam or home farm lands and that they were held as 
Seri or Jeroity lands from 1866 to 1883 by the defendants and 
their predecessors. The appellant has convinced us that in the 
year 1879, the lands were treated as Kambattam. Exhibit J. the 


1.~ (1871) 3,.N.-W. P. 203, 
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judgment of the High Court, Exhibit V, the cultivation account 
for 1880, Exhibit XIII, the hissab account for 1879, show that 
from the year 1879 onwards, the plaintiff dealt with the lands as 
his Kambattam. The Subordinate Judge’s finding must be modified 
to this extent, As regards the earlier period, discussed by the Sub- 
ordinate Judge in paragraph 11 of his Judgment Mr. Govindara- 
ghava Aiyar contended that the documents commented upon do not 
support his finding. I see no force in this argument. Exhibit 
X the Adangal Account of 1868 is against this contention. 
Whenever land is mentioned as Kambattam in this account, 
the Zamindar is mentioned as owner and the person actually 
cultivating the field under him is entered as being the cultivator. 
The two entries referred to by the Subordinate Judge fully 


support this view. With reference to the piaint lands, the’ 


“ Zamindar is not entered as owner. Exhibit XVIII, tbe land- 
wari account of the plotsin 1866, shows the defendant’s 
predecessor as the owner. Exhibit XIX is to the same effect. 


Exhibits III and XII the accounts for 1867, are of the 


same character as Exhibits XVIII and XIX. Exhibit -XI for 
the year 1874 which is an account of Seri lands shows that one 
Korapatti Venkanna was the owner of the plaint lands. Even if 
we are not prepared to accept the suggestion that this Venkanna 
was a ‘relation of the defendants, the entry shows that the 
Zamindar was not the owner. The learned -Vakil for the appel- 
lant suggested that the entries in these documents, especially in 
Ex. X, may be due to the fact that the persons entered as `cul- 
tivators were let in for the first time by the zamindar. There is 
no trace of this explanation in the evidence; on the whole, I see 
no reason to differ from the Subordinate Judge in his conclusion 
that from 1866 to 1874, the lands were held and enjoyed as 
seri. l 


On these facts, the question for determination is whether 
lands once enjoyed as seri with tenant right can be converted by 
the Zamindar into his Kambattam, The question is not free 
from difficulty. The only sections that have a bearing upon this 
point are 3 (10), 6, 8, 181 and 185. S. 3 (10) defines “ Private 
Land.” The meaning of the word domain is not givenin the 
Act. The learned Chief Justice pointed out in the course of the 
argument that it was synonymous with Demesne., In the 
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“Wamindar of Encyclopedia Britannica VI, iii it is explained as follows : — 
Chelapalli Demesne (Demeine, Demain, Domain etc.) that portion of 
- Rajalapati the land of a manor not granted out in freehold tenancy, 

— ' but (a) retained by the Lord of the Manor for his own 

* Seshagiri use and occuption or (b) or let out as tenemental land to his 

, retainers or “villani ”. This Demesne land, originally held at 
the will of the Lord, in course of time came to acquirefixity of 
tenure and developed into the modern copyhold (see Manor). It 
is from demesne as used in sense (a) that the modern ‘restricted 
use of the word comes, 4. e., land immediately surrounding the 
mansion or dwelling house, the park or chase”. I have no doubt 
that it is in a similar sense that the legislature has used the 
expression. The special incidents of such property are that it 
must have beeran appurtenance to the general holding and 
should have been in the personal occupation of the zamindar. 
Some indication of its characteristics is to be found in the fifth 
report relating to the Madras Presidency.’ In giving instructions 
to Collectors regarding the properties tobe taken into account 
in making the permanent settlement with the zamindars, one of 
the items to be included is thus described;—“‘All private lands at 
present appropriated by the Zamindars and other landholders to 
the subsistence of themselves and families, as well as all lands 
held by private servants and dependants, will .be considered as 
forming part of the Circar land, and therefore responsible- for 
the public Jumma.” This is practically the definition of private 
land. Ordinarily a private land must have that character .from 
prioc to the permanent settlement, except in certain cases to 

“ which I shall refer later on. Thetheory is that prima facie a 
Jeroiti or seri land cannot be converted into private land. This 
view is strengthened by the last explanation to S. 6 which lays 

down that an occupancy right in land is not lost by the tenant 
becoming the landholder. The character of the holding remains 
whatever may be the change in the position of the owner of it 
Then we come to S. 8 cl. (1) of that section, deals with the merger 
of occupancy right in certain cases. A great deal of . argument 
was directed towards the clause “by transfer, succession or 
otherwise”. I think there can be no doubt that a bare surrender 
will not come under the expression “otherwise” because a surrender 
without more does not confer a right to the property. 1 had .to 


PART XXII] THE MADRAS LAW JOURNAL. REPORTS. 727 


consider this question at some length in” Venkata Sastrulu 


-v. Sitaramudu 1. I adhere to the view therein expressed that if the | 


surrender has been accepted and acted’ upon, it would amount toa 
mode of acquisition and would come under the expression ‘‘other- 
‘wise.” In that view Cl, 3 of S. 8 will preclude the conversion 


- of a ryoti land, the occupancy right in which had become vested ` 


in the landholder by an accepted surrender, into a home farm 
land. I cannot accede to the contention of Mr. Govindaragahava 
Aiyar that clauses 1 and 3 contemplate a bare merger without 


more and that when such a merger has been given effect to by _ 


treating the land as home farm land it will not. be obnoxious to 
the rule enunciated in S. 8. -Although it may not be competent 
‘to Courts to examine the policy underlying an enactment apart 
from the actual language, employed in the sections, it is our duty 
to give effect to such a policy when it appears clearly from the 
language employed. The definition section and S. 8 leave no 
doubt in my mind that the legislature demands the strictest 
proof of a land being kambattam. This is made.clearer still by 
' S. 181 which enacting that a landholder can allow his private 
land to be converted into ryoti land makes no provision for the 
converse case. The only other section that has to be -considered 
is S. 185, There can be no doubt, as pointed out by Mr. Govinda- 
ragava Aiyar, the proviso to that section is not in the nature of 
an exception. Muliins v. Treasurer of Surrey 2, laysidown that 
a proviso is in the nature of substantive rule and should not be 
treated as an exception to the proposition stated’ in a section. 
See also Mahaprasad Singh v. Ramani Mahan Singh 3, Accept- 
ing this position, I think that the first part of S. 185 deals ‘with 
the determination of the question whether a particular field j is 
ryoti or Kambattam, where nothing is known about its origin. 
If it was originally ryoti the rule of evidence contained in the first 
part of S. 185 can have no application because that would practi- 
cally abrogate the principle enunciated in S, 8, cl’ 1 and 35 
The proviso to S. 185 is, really an exception to S. 8, cl. 3 
The object of the proviso is to enable the landlord to say that 
although the land was seri he has by his own servants, or by hired 
labour cultivated the land for twelve yas preceding the Act and 
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that consequently it should be regarded as his home farm land. An 


_irrebuttable presumption is to be’ drawn from such a conduct. 


If one remembers that a home farm land is that which has been 
ordinarily cultivated personally by the landlord at the outset, ` 
the meaning of such a reservation in favour of the landholder 
will be apparent. This conclusion carries out the scheme of the 
legislature which seems to be opposed to the augmentation of the 
private land of the landholders, excepting the special instance 
mentioned in the proviso to S. 185. This view receives support 
from the observations of the learned Judges who decided 
Cheekati Zamindar v. Ranasooru Dhora ł. The object of the 
Estates Land Act is to prevent the conversion of ryoti land into 
Kambattam land which process had been adopted largely since 


- the decision in Chockalinga Pillai’s case 9, My conclusion is in 


accordance with the decision of Mr. Justice Ayling and myself in ’ 
S. A. No. 275 of 1913. S. A. No. 1402 of 1912 decided by 
Sadasiva Aiyar and Napier JJ. is also to the same effect. The 
decision of the learned Chief Justice and Mr. Justice Aylingin 
Chintamareddi Sanyasi v. Sree Rajasagi Appala Narasimha 
Garu 3 is not oppposed to this conclusion. The land in that 
case was never ryoti land. It only laid down that a private land 
can come into existence even after the permanent settlement. 
The proviso to S. 185 is intended to enact such a rule. 

The decision of the Subordinate Judge is right and this 
appeal must be dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


` Present :—Mr. Justice Kumarasami Sastri, 





Natesa Mooppan ... Petitioners* 
(Defendant) 

v. ‘ 

K. R. Ramachendra Aiyar ... Respondent 
(Plaintiff). 


' Legal Practitioner's Act 8.28—Promissory nate for outjees not filed in Court— 
Dismissal of swit—Cwil Procedure Code, O. 2, R. a—Suit on original cause of action 


: mot barred—Limitation Act, S. 19—-Acknowledgment—Practice—Point of limitation 


raised in revision—Mixed question of law and fact—Not open. 
Dismissal of a suit on a promissory note given to a Vakil for out fees on the 
ground that it was not filed in Court as required by S. 28 of the Legal Practitioner's 


* ©. R. P. No. 40 of 1918. 18th November 1914. . 
1. (1899) LL.B, 28 M. 818. _ 2. {1870) 6 MBLC. R. 164. 
. 3. (1914) M. W, N. 766. 





PART XXIIL]' THE MADRAS LAW JOURNAL REPORTS. 729 


Act does not bar a fresh suit on the original cause of action and the promissory 
note may be used as an acknowledgment of the original liability. 

A point of limitation cannot be raised for the first time in the High Oourt in 
revision when it involves a mixed question of law and fact. 

Petition under S. 26 of Act, IX of 1887 praying. the High 
Court to revise the decree of the District Munsif of Tanjore in 
S. C.S No. 1900 of 1912. 

V. Rathnasomanathan for Petitioner. 

G. S. Ramachendra Aiyar for Respondent. 


The Court delivered the following. 


Judgment `:—The defendant is the petitioner, The 
plaintiff who is a Vakil practising in Tanjore sued to recover 
Rs. 136 with costs and further interest alleged to be due on-a 
promissory note dated 28th July 1909 for Rs. 100 executed by 
the defendant in his favor. The defendant, while admitting 
execution pleaded that there was no consideration for the 
promissory note, that it was obtained from him by the exercise of 
undue influence and that the note is void as the plaintiff did not 
file it in Court as required by S. 28 of the Legal Practitioner’s 
Act. It was also alleged that the suit was barred under Or. II, 
R. 2, C. P. C. as the plaintiff had obtained another promissory 
note in respect of fees due to him and had not included this 
claim in the suit (O. S. No. 351 of 1912) filed on that promissory 
note. The District Munsif found against the defendant and 
passed a decree for the amount. There is no evidence to shew 
that the promissory note was either without consideration or was 
executed owing to the exercise of undue influence. The defendant 
examined himself and two witnesses. His first witness who is 


plaintiffs gumastah, states that the plaintiff had paid Rs. 60 


which was payable by the defendant to the commissioner and 
that.the promissory note was executed in respect of that sum 
` and also of other sundry items due to the plaintiff. The defend- 
ant, who examined himself as his second witness, says that the 
plaintiff was paying batta, out-fees and all charges in connection 
with the suit which he (defendant) filed and in which he had 
engaged the services of the plaintiff. He states that the plaintiff 
told him that commission fees had to be paid and that he 
executed the note at plaintiffs request. Defendant’s third 
witness says nothing about the promissory note. The plaintiff 
deposes that Ex. A was executed in considération of Rs. 60 paid by 
him as commissioner’s fees, that outfees to the extent of Rs. 15 or, 
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20 had been spent by him in respect of batta, etc., and that defen- 
dant had also borrowed from him Rs. 15 or 20 in cash. There is, 
therefore, ample evidence to show that the promissory note was 
executed for consideration and I agree with the District Munsif 
in. holding that the promissory note was executed by the defend- 
ant to secure moneys actually due by him to the plaintiff, 


It has been argued by the counsel for the petitioner that plain- 
tiff has not produced any accounts and that consequently his case 
ought to be disbelieved. I cannot help remarking that the plaintiff 
ought to have kept proper accounts and that professional gentle- 
men who do not keep accounts lay themselves open to a 
great deal of misconception and suspicion however honest. they 
may be: but in the present case the defendant admits that the 
plaintift was paying out-fees and he does not pretend to have made 
any payment to the plaintiff for out-fees payable by him, His 
statement that the note was executed by thé exercise of undue, 
infldence and without consideration is false and under these 
circumstances, I do not think that the fact that the plaintiff did 
not keep proper accounts exonerates the defendant from lability 
to pay the. debt actually due. i 


“ The nêrt question is as regards the validity of the promis- 
sory note having regard to S. 28 of the Legal Practitioners Act. 
It has been held in Subba Pillai v. Ramasami Aiyar 1, that a 
promissory note obtained by a pleader in respect of out-fees 
disbursed by him fell within S, 28 of the Legal Practitioner’s! 
Act as being an agreement respecting the amount of payment for 
charges incurred or disbursements'made by the pleader in respect’ 
of the suit in which he had been retained and that the note was! 
invalid if it was not filedin court. In the present case-it is 
admitted that the note was not filed in court and therefore the“ 
note cannot be sted on. This, however, would not deter the’ 
plaintiff from getting a decree in respect: of the sums actually - 
spent by him, andin the case above cited a decree was passed’ 
for the amount so spent notwithstanding the fact that the 
promissory note was invalid. In Krishnasami v. Kesava 2, it 
was held that the fact that the promissory note which was sued’ 
upon was invalid owing toits not having been filed in court as 
required by the Legal Practitioner’s Act did not prevent the 


“1. (1908) I. L. R. 27M. 512. 2. (1890) I. L. RB. 14 M. 68. 
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court from decreeing the sum which was reasonably due for fees. 
A similar view was taken in Anantayya v. Padmayya 1. 
The District Munsif found on the evidence that the sum 
“of Rs. 100 claimed by plaintiff was actually due by defendant 
and I do not think he erred in passing a decree for the- amount. 
It is argued that the claim to recover moneys alleged to be due 
would be barred by limitation as the suit on the promissory note 
was filed on the last day allowed by the law of limitation. The 
plea of limitation was not raised in the Lower Court and in the 
present case it involves asmixed question of lawand fact as the 
dates when the payments for out-fees were made do not appear: 
the question will also arise as to when‘ the proceedings in the. 
suit in which plaintiff was engaged as a Vakil terminated. 
There is nothing to prevent the promissory note from operat- 
ing as an acknowledgment of liability even though. it may not be 
sued upon owing to its not having been filed in court as required 
by the Legal Practitioner’s Act. ` 
Ido not see how it can be said that the present suit is 
barred by R. 2, O. II of the C. P. C. The cause of action in 
this suit is different from the cause of action in the previous 
suit and thé plaintiff was not bound to join both causes of 
action in one suit. 


I am however of opinion that the District Munsif erred in — 


allowing interest at the rate stipulated in the promissory note 
as the note was not enforceable. There was no contract to pay 
interest apart from the noteand plaintiff has not proved notice 
‘in writing so as to bring the case within the Interest Act. 

I modify the decree of the Lower Court by passing a 
decree for Rs. 100 with interest from date of decree at 6 p.c. and 
proportionate costs throughout. 


h ; 1, (1902) LJL. R. 26 M. 278. 
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IN - THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling arid Mr. Justice Hannay. 


“The Crown Prosecutor ... Appellant * in both. 
v. . ia 

P. R. Ganapathi Ja Accused in C.C. No. 15569 of 1914. 
* Perumal © ... Accused in C.C. No. 15570 of 1914, 


Madras City Municipal Act (IIT of 1904), S. 409—~Bye- law 169—Food— 
‘Meaning of—Drink “not included” —Aerated Waters— Unoholesome—Heposure fór 
sale of, 

The word '‘food” in byelaw 169 framed under S 409 of the City Municipal Act 
does not include “drink”; consequently a person cannot be said to violate that bye-law 
by exposing for sale unwholesome aerated waters. ; 


Appeals under S. 417 of the Code of Criminal Procedure 
1898 against the acquittal of the aforesaid accused by the 4th 
Présidency Magistrate, Egmore, Madras in C. C. Nos. 15569 asd 
15570 of 1914 on his file. 
| T, C. Adam Crown Prosecutor for Government. 


C. V. Ananthakrishna Aiyar, for the accused in Cr, A. No. 
549 of 1914, oa 

. The Court icfivered the following i 

-Judgment :—In these cases the Local Canai appeals 
against an order of acquittal in Calendar Case Nos. 15569.and 
15570. of 1914 on the file of the Presidency Magistrate. In both 
eases the charge against the accused was that they had exposed 
for sale Aerated Waters unwholesome and unfit for human con- 
sumption contrary to bye-law S. 169 framed under S. 409 (19) of 
the Madras City Municipal Act an of 1904) an offence punish: 
able under bye-law 177. 

By S., 409, cl. 19 of the Act, the Corporation is suthoviaed 
to make bye-laws to provide ““ for the prevention of the sale or 
exposure for sale of unwholesome’ meat, fish or provisions ; and 
securing the efficient inspection and sanitary regulation of shops 
in which articles intended for human food, or drugs, are kept or 
sold.” The bye-law in question (No. 169) has evidently been framed 
with reference to the Ist part of clause 19 as the 2nd part of 
that clause relates to inspection and the sanitary regulation of 
shops. ` i 

The bye-law is as follows :— “ No person shall expose 
for sale or keep. for.the purposes of sale any article intended for 


“ Or. Appeals Nos. 549 and 550 of 1914. áth December 1914. 
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human food which is unwholesome. or unfit for human con- 
sumption ”. The decision of the cases before us turns on thé 
question whether «the word “food” in the bye-law . includes 


drink‘or,not. The Magistrate has held that it does not.. The ` 


learned crown prosecutor contends that the. word.“ food ” does 
include drink and in support of his contention refers to ‘the 
definition of “ food ” given in the Standard Century Dictionaries, 
in the English Sale of Food and Drugs’ Acts and in S. 251 of 
the Bengal District Municipalities Act (III of 1884). Admittedly 
the word “¿food ” in ordinary parlance would not include 
“drink”. and there is nothing in the: dictionaries referred to 
which would support a contrary view. It is argued however that 
in the law the word’ food does include every article used for 
drink “by man other than drugs or water. This, no doubt, is 
the definition of the term “ food ” in the English Sale of Food 
and Drugs Act (see Halsbury Vol. XV, p. 5) but it is evident-that 
that definition was made for the purposes of those Acts and it is 
so Stated'in the passage in Halsbury which is above referred to. 
Similarly, with regard to S, 251 of Bengal District Municipalities 
Act. By that section “food” is défined to include every article 
used: by man ‘for food or drink except drugs or water. But ‘there 
again, the definition was introduced into the Act by an Amend- 
ment in 1886 and has special reference to the Act alone. The 
fact that it-was:found necessary to introduce the definition by a 
subsequent amendment of the Act is, of course a point against 
the contention of the learned Crown Prosecutor. It is also 
pointed out by the learned Vakil for the accused that the Madras 
City, Municipal Act can hardly be construed by reference to” a 
Mofussil Act of Bengal. 

.- - There is no definition of the term “food” either in the 
Madras City Municipal Act, or, apparently in the correspond- 
ing Acts in Calcutta or Bombay. The point which militates 
most strongly against the meaning which the learned Crown 
Prosecutor seeks to apply to the term “ food” isthe fact that 
in the body of the Madras Act itself in several places the words 
“food and drink”, occur, indicating that it was not intended 
that the latter term should be included in the former. See Ss. 
357 and 358. It is difficult in the face of these sections to hold 
that the term “ food” in the bye-law i in question does include 
drink. It is immaterial for the purposes of these cases that the 
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-Magistrate has held that Aerated water and lemonade are not 
“provisions ” within the meaning of S. 409 (19) as the word 
“ provisions” does not occur in the’ bye-law under which the 
prosecutions were brought. It may be mentioned that in-the 
Dictionaries. referred to by the-learned Crown Prosecutor the 
word ‘ provisions” is given as synonym of ““ food.” 

_ The Municipal Council has special powers with reference to 
the manufacture of Aerated water under S. 328 of the Act. Pos- 
sibly this may have been thought a sufficient safegaurd by the 
Legislature for securing the purity of aerated waters, However 
thas may be, as there is nothing in the Act or bye-laws to support 
the view for which the Crown, Prosecutor contends, name- 
ly that the term “ food ” includes “ drinks” other than drugs or 
water, the conclusion at which the lower Court has arrived on . 
the point must be upheld. The acquittals are right and these 
appeal are accordingly dismissed, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS?! 


Present :—Mr. Justice Seshagiri Aiyar and Mr. Justice 
Kumaraswami Sastri. ; 


Doraisami Reddi and others ... Appellants* 
id = (Defendants) 
ah Ve 
C. Venkatachalam Pillai ... Respondent in all 
(Plaintiff) 


Estates Land Act, Sch. Part A, Art. 8—Limitation Act, Art. 110--8, 15-~ 
Suit for ascertainment of rent—Meaning of—Not confined to proceedings in 
Revenue Courts—Interpleader suit as to right to collect-cess—Pendency of— 
Injunction granted by first Court—Dismissal of suit by appellate Court—Efect of 
remand by High Court—Jurisdiction—Civil Courts—Eatent of. 

The suits or procéedings for ascertainment of rent contemplated by “the judg. 
ment of iheir Lordships of the Privy Council in Rangayya Appa Rao v. Bobba Sri- 
ramulu (1), and by Art. 8 (schedule to the Estates Land Act. Part A) are not neces- 
sarily suits or proceedings in Revenue Courts, but an interpleader suit brought by the 
tenant making the Government and the landlord parties to ascertain which of them 
is entitled to collect water cess from him is not such a suit or proceeding, 

The fact that in any such suit or proceeding an alternative claim for rent could 
have been made does not affect the question. , 

The jurisdiction of the Civil Courts is not taken away in regard to plainis 


, for rent except in so far as there is special exclusion contained in any enactment 





*S.A..No. 529 to 586 588 589 lith August 1914, | 
854 and 968 of 1918 
1. (1908) I. L. R., 27 M. 148, 
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Injunction granted by the deoree of the first Court is dissolved by the dectee 
of the appellate Court dismissing the suit and is uot revived by therorder of the 
High: Court in second appeal remanding the suit to the appellate Court for fresh 
disposal. 

The period during which there was no injunction restraining a suit could not be 
deducted even though the decree cancelling the injunction was set aside by the 
appellate Court. 

Where a patta contained a term extending the period for the payment of tent 
.by two months beyond the expiry of the fusliand no objection was made thereto 
by the tenant. 

_ Held, that limitation would commence to run only from that time and not 
from the end of the fusli. 


“Second appeals respectively from the decrees of the District 
Court of South Arcot in A. S. Nos. 101, and 127,102 and 128, 
100 and 120, 105 and 132, 66 and 134, 85 and 118, 67 and 149, 
129, 138, 124, 113 and 202 and114 of 1912 respectively preferred 
against the decrees of the Court of the Deputy Collector, Cuddalore 
Division in Revenue Suits Nos. 107, 115, 64, 130, 148, 59, 25, 
117, 163, 94, 33 and 35 of 1911. 

C. Padmanabha Iyengar for Appellants. 

L. A. PUPE REER OA Iyer and A. Ramachandra we for 

Respondent. 4 ' : 

The Court delivered the following 
: Judgment :—These second appeals are from suits for arrears 
of rent by the Shrotriemdar the plaintiff against his tenants for 8 
Faslis (Fasli 1312 to Fasli 1319). The main defence is that the 
claim up to Fasli 1316 is barred by limitation, As regards Fasli 
1317, the plea is that as the arrears were due in February it 
was not open to the plaintiff to stipulate in the patta that they 
shall be paid at the end of April and as the suit was brought on 
the Ist of May 1911 the claim for that Fasli also is barred by 
limitation. There isa farther defence applicable to all the 
Faslis that the plaintiff agreed to forego his ‘claim -for water 
cess in case the Government collected it from the defendant ; 
and as the defendant paid it to Government, he is not liable to 
pay it over again to the plaintiff. . l 

The plaintiff in answer to the plea of limitation sets ‘up two 
answers: (1) There were proceedings to ascertain the arrears of 
rent which terminated only in April 1910, and that those 
proceedings saved the bar: (2) that the plaintiff was prevented 
by injunctién from collecting the rent; and ifthe time during 
which the injunction was ‘in force were excluded the plaintiffs’ 


~- Doraisami 


:, Reddi 


w. 
. Venkata- 
, chalam 


_ Pillai: 


Doraisami 
Reddi 
D 

Venkata- 
chalam 
“" Pillai. 


936 THE MADRAS LAW JOURNAL REPORTS. ‘ [VOL KANIL 


suit will be in time. Inorder to understand these arguments, 
the history of the previous litigation has to be shortly stated. 

The defendant, the tenant instituted an interpleader suit 
(O. S. No. 38 of 1904 in the District Munsif’s Court of Panruti) 
to which he made the plaintiff and- the Government parties, 
for determining which of them was entitled to collect the 
water cess from him. He also prayed for an injunction restraining 
the plaintiff from collecting it from him till the rights of the 
rival claimants were settled. The District Munsif held that the 
‘Government alone was entitled to collect the cess and restrained 
the plairitiff by injunction from collecting it. This was on the | 
5th May 1906. On appeal Mr. Hamnett the District Judge held 
that the suit was bad for misjoinder of parties and of causes 
of action and dismissed the suit on the 3rd Nov. 1906: On the 
22nd October 1909, the High Court in Second Appeal reversed 
this decision and remanded the suit for disposal on the metits. 
After remand, Mr. Moberly the then District Judge held that 
both tbe Government and the plaintiff were entitled to collect 
the cess. This was on the 4th April 1910. Finally, the High 
Court held on the 18th October 1912, that the plaintiff alone was 
entitled to collect it. It may be mentioned in passing that the 
plaintiff instituted the suit on the 1st May 1911 on the strength 
of the judgment of the District Judge on remand. 

‘The first question for our consideration is whether the 
litigation ending with the judgment of the District Judge: in . 


| April 1910 is ‘a “suit or proceeding for the purpose of as- 


certaining the rent” under Art. 8, Para A of the’ Schedule to the 
Madras Estates Land Act. Prior tothe Act, claims of this 
nature were governed by Art. 110°of the general Limitation Act. 
It was in consequence of the decision of the Judicial Committee of 
the Privy Council in Rangayya Appa Rao.v. Bobba Sriramulu 1 
that the article in the Madras-Estates Land Act was inserted. A 
large partof the claim in the suit arose before the Madras 
Estates Land Act became Law. On a careful consideration of the 
grounds of the decision in Rangayya Appa Rao v. Bobba Sri- 
ramulul we are unable to hold that the previous litigation related 
to the ascertainment of rent. Before their Lordships of the- 
Privy Council, it was argued that as under S, 14 of the Act, rent 
= 1. (1908) LL. R. 27 M. 143. sc. 14 M. D. J. 1(P.0) 
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` i 
remaining unpaid at the end of the year became an arrear of 


rent, it must be deemed to have been ascertained at the 
end of the Fasli year, The answer of their Lordships 


is “In their Lordships’. opinion this. whole series of" sections - 


‘(referring to sections 14i and onwards) applies. to ascertained 
rents, not to rents at rdtes which have yet to be determined.” 


It is' clear from this language that in the opinion of their Lord- , 


ships it is only when the! rate had to be determined under Ss. 7 
to 10 and there are proceedings in that behalf that rent remains 
unascertained.: Mr. L. iA. Govindaraghava Aiyar argued-that 
when the right to the cess is in dispute between ! rival claimants, 
the amount of rent is notan ascertained sum. ‘If this argument 
is accepted, whenever the rent is claimed by two members of the 
same family in opposition to each other and although the question 
may‘arise incidentally or ‘by two rival landholders each claiming 
the right in himself, the period of limitation will: not commence 
until their dispute is finally adjudicated upon. We think this 
would be straining the language too far., Their Lordships 
observe “The object of a Limitation Act is presumably to compel 
people who have actionable claims to sue upon them with due 
promptitude or to forfeit the right to do so at all.” Therefore 
‘pleas of extenuation of the bar of limitation have to be. strictly 
construed. Consequently the only permissible plea must be found 
within the article itself. In another passage, it is said ‘ ‘under 
this procedure it seems’ clear that as long as proceedings are 
pending before the Collector and, on appeal from him before the 
Civil Courts, the rate of rent is in suspense, for no one can say 
what. it will prove to be, and that therefore no arrear of rent can 


be said to have become due within the meaning.of the Limitation 


“Act.” Thus in the opinion of their Lordships, the rate of rent 
must’ be i in suspense, and, there must be. proceedings to settle 
it. In this.case, there ‘has never been any dispute regard- 
ing the rate of rent: ‘and there were no proceedings to 
ascertain that rate. In ; the article under reference, the cause 
of auction is made to, conimence “from the date of the decree 
or order by which the rent: is finally ascertained.” In this case, 
there has been no such décree or order; and we are therefore 
constrained to hold that this plea will not avail the plaintiff, The 
decisions to which our attention has been drawn do not directly 


- 


Doraisami 
, Reddi 


Doraisami 
ae 


Venkata- i 


chalam 
--Pillai. 


738 THE MADRAS LAW JOURNAL REPORTS. [von. XXvIt 


relate to the point we have to determine. It was pressed on us 
by the vakil for the appellant that as the interpleader suit was 
in a Civil Court, even if it related to the ascertainment of rent 
it will not save limitation. We.cannot agree with this conten- 
tion. It is settled law that the ordinary jurisdiction of the 
Civil Courts is not taken away in regard to claims for rent 
except in so far as there is a special exclusion contained in any 


- enactment.’ This was laid down in Ramayyar v. Vedachella }, 


‘Vide also Vedachala Gramani v. Boomiappa Mudaliar® and 
Ridambi Venkatachariar v. Lakshmi Doss 3. Therefore if 
there is a claim to settle the rate of rent pending ina Civil . 
Court, the time taken up by its prosecution will count in favour 
of the landlord. The observations of the learned Chief Justice 
in Syed Gulam Gouse Sha Sahib v. Shunmugam Pillai 4 were 
relied on for the position that proceedings in Civil Courts are 
outside the scope of the article in the Limitation Act. There is 
no foundation for such a conclusion from that judgment. The 
only question before his Lordship in that case was whether 
certain revenue proceedings saved limitation and the judgment 
deals with that question alone. The conclusion arrived at by 
the learned Judges in Singaram Pillai v. Syed Gulam Gouse 
Sha Sahib ë on appeal from Syed Gulam Ghouse Sha Sahib v. 
Shanmugam Pillai 4 shows that the question of starting the 
cause of action .fronr the termination of proceedings in Civil’ 
Courts was not in issue in that case. In Arunachallam Chettiar 
v. Kadir Rowther 6 there’ was no question regarding proceedings 
in Court. 


The decision in 1 Upendra Nath Nag Chowdhury v Surya 


_Kanta Roy Chowdhury 1, distinguishes the Privy Council case on 


the ground that an alternative claim for rent could have been 
added in. Whether this view is consistent with the answer given 
by their Lordships of the Judicial Committee at p. 152, to the. 
second objection raised by the counsel for the respondent’ is 
doubtful. The decision may be correct with reference to the 
Special Rent Law obtaining in Bengal. On the whole, our 





1. (1890) I. L. R. 14 M. 441 _ % (1908) L D. R. 97 M. 65, 
8. (1907) I. L. R. 31M. 62. 4,' (1910) I. L. R. 84 M., 488. 


6. (1912) I. L. R. 86 M. 488. 6. (1906) I. L. R. 29 M. 656. 
7. (1913) 20 I. 0. 205. E 
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conclusion is, that the: litigation - relied’ “upon was not a suit or 


proceeding to ascertain the rent., 


“Mr. L. A. ‘Govindaraghava Aiyar, | the’ learned Vakil for , 


the réspondent argued that S. 15 of the Limitation Act saved 
the bar of limitation. The injunction ‘was issued as stated by 
tis “alteady, on the 5th May 1906, It was- withdrawn by the 
decree of the appellate Court on thé 3rd of November 1906. The 
High Court reversed this decision on the 22nd October 1909. 

‘The learned Vakil contended that on- ‘this latter date, the 
order of the District Munsif was revived and that the injunction 
must be, deemed to have been in: force between the- date of the 
District Munsif’s decree and that‘of-the order of the High- Court. 

In the first place, the order of remand by the High Court is not 
tantamount to'the issue of an injunction. In the second place, 
there was nothing to prevent the plaintiff- from suing between 
May 1906. and October 1909, He cannot claim to exclude in 
- his-favour the time during which no injunction was in force 
against him. The case of Gulam Nasirud-din v. Mardeo Prasad 1, 
is only aathority for the position that where a portion of the 


: decree is stayed by injunction, the exclusion operates in favour 


of the entire decree. We therefore hold that S.' 15 of the Limi- 
tation Act is not available to the respondent. 


As regards Fasli 1317, we find that :when the patta. “was 
tendered ‘giving the tenant the privilege of paying the kist two 
months after it became due, he raised no objection to that term 
in the patta. Itis also in evidence that similar terms were 
contained in the earlier pattahs. It is clear that there was a 
contract between the parties that the rent should be claimed 


only at the end of April. The claim for Fasli 1317 is not barred’ 


by. limitation. 


- Only the patta for Fasli 1314 stipulates not, to claim from 
the defendant the water-cess in case he is obliged . to pay it to 
Government, There is no such undertaking i in the other pattahs ; ; 
nor is any claim made for the water-cess of Fasli 1314 in the 
suit. We cannot uphold the contention of the defendants that 
the- plaintiff i is precluded from recovering: water-cess because he 
. paid” it ‘to Government. ae : - = 


PE a 
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“In 'the'result, we dismiss with costs second appeals : Nos. 
529,531,533,534,538,539 and 988 of 1913. As regards second 
appeals Nos. 530,532,535,536 and 854 of 1913, the decree will 
be modified by dismissing’ the suit as regards the claim up to 
Fasli 1316 (inclusive) and the decree will stand as regards the 
rest of the claim and proportionate costs will be allowed to both 
parties in this and the Lower Appellate Court. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- ` [FULL BECNH.] ' AM; 
Present :—Sir Charles Arnold White Kt, Chief- JG Mr, 


. Justice Miller and Mr. Justice Sadasiva Aiyar. 


Munisami Mudaly . ... Appellant* 2nd - 
v, - Defendant) 
Abbu Reddy and others sie Respondents 


(Plaintiffs and Defen- 
-dants Nos. 1 and 3 to 7.) 


Civil Procedure Code, Order 41, R. 42Memo of cross objections—Against a 
co-respondent, 
, Under O. 41, R. 22, Givil Procedure Oode a respondent can claim relief 
solely against a co-respondent by way of memorandum of cross objections. f 
>. Jadunandan Prasad Singh v. Koer Kolyan Singh (1) dissented from. 


Appeal from the decree of the District Court of Chingleput 
in.0O. S. No. I7 of 1907. 

The case came on for hearing in the first instance before 
Sir Charles Arnol& White Kt. Chief Justice and Mr. ‘Justice 
‘Bakewell on the 18th November 1912. ; 

When they made the following | 
‘ORDER OF REFERENCE TO A FULL BENCH :— 

The Chief Justice :—In this case the plaintiff sued on a 
mortgage. The 2nd defendant pleaded failure of consideration 
to the extent of Rs. 700. The 7th defendant impeached the 
mortgage altogether on the ground of fraud. The District Judge 
held‘ the mortgage was good, that there had been no partial 
failure of consideration, and gave; the plaintiff a decree for the 
amount of his claim. The 2nd defendant appealed. The 7th de- 
fendant did not appeal but put in a memorandum of objections 


. 1. (1919) 15 O, L. J. 61 at 63. 
* A, 401081909, Ni 20th January 1918. 
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in.which he asked for a declaration that the mortgage was fraud- 
ulent and not binding on him. 


As regards the appeal of the 2nd defendant I think the 
District Judge was right for the reasons stated in the judgment 
of my learned brother, which I have had the advantage of 
reading. I think his appeal should be dismissed with costs. 

- Objection was taken to the memorandum of objections on 
the ground that the 7th defendant, not having appealed, could 
not in the appeal by his co-defendant, the 2nd defendant, against 
the decree on the ground that there had been a partial failure of 
consideration, obtain relief by. way of memorandum of objections 
on the ground that the mortgage was bad in toto. The further 
point was taken that, if it was open to the 7th defendant to put 
in a memorandum of objections, he cauld only do so on payment 
of the proper court fee. 


' The objection which has been taken raises. the atestion —_ 
can a respondent proceed by way of memorandum. oE objections 
against a party to the appeal other than the appellants: 


“In Calcutta the decisions under section 561 ofthe Civil 
Procedure Code of 1882 are to the effect that the procedure by 
way of cross objections can, as a general rule, only be adopted 
where the cross objections are raised as against the appellant. 
See Bishnu Churn Roy Chowdhry v. Jogendra Nath Roy 1. 
‘A different view has been taken by this Court. In Kulaikada 
Pillai v. Visvanatha Pillai 2.Subramania Aiyar J. observed (p. 
235) : “ According to the decisions of this Court [a memorandum 
of objections] may legally be filed even where the question aris- 
-es between co-respondents only.” 


The wording of Order XLI, Rale 22 differs from that of the 
section which it reproduces in certain respects. The word 
“cross-objection ”-is used instead of “ objection.” The words 
“ the party who may be affected by such objection ” are used in- 
stead of the word (1) “ appellant.” The word “cross objection” 
seems appropriate as regards a question between the appellant 


and a respondent; inappropriate, as regards a question between 


two co-respondents.: 


1.- LD R. 260. 114, 2. L L. R, 28 M.'229, 
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-On the other hand the substitution of the words “the party 


"Munisami - 
y who may be affected by such objections” for the word “appellant” 
k z. would seem to indicate that the legislature intended to bring 
questions between co-respondents within the scope of the rule. 
Wait Oe -° The point raises an important question of practice, and it 


seems desirable to have an authoritative decision in the matter.. 
I would refer to a Full Bench the question, whether under 


the Civil Procedure Code of 1908 and the Rules, a party to an | 


appeal can claim relief against a co- respondent by way. of 
memorandum of cross objections. 


Bakewell J. :—This i is a suit by the assignee of a mortgage 
for sale of the mortgaged property, in which the 2nd defendant 
(appellant) one of the mortgagors, has pleaded that Rs. 700, 
part of the ‘mortgage monies, were not paid by the original 
mortgagee ; and the 7th defendant (7th respondent) who attached 
the land in execution of a decree against one of the defendants, 
has pleaded that the whole mortgage is void as against him. . 
The District Judge decided both these points in favour of the 
plaintiff, and, the 2nd defendant has presented this appeal 
against his decree, and the 7th defendant has presented. a 
memorandum of cross objections by which he seeks to reverse 
the finding against his plea. The decree is the usual mortgage 


ZL decree for -sale. z th. on 


 Ùpon the question of fact raised by the appellant, I am ot. 
‘opinion that’ the evidence supports the finding ‘of the lower 
‘Court. The mortgage, Exhibit C, shows that part of ‘the 
‘consideration was the settlement of ‘certain debts of the mort- 

' gagor, and Exhibits Q, Q1 and E, produced by the 
mortgagee, show that monies were due by the 2nd defendant to 
“one Ratna Mudali; and Exhibit E bears an endorsement by the 
latter acknowledging the receipt of money from the mortgagee. 
There is no evidence that this endorsement is not genuine, and 
‘it is supported by the accounts, Exhibits H and J (1), and the 
contemporaneous statement on’ behalf of the mortgagee in 
‘Exhibit G (1). Exhibit N contains a distinct admission of 
‘the mortgage for the full amount by the 2nd defendant, which ‘is 
confirmed by his statement in Exhibit O and by the fact that for 
a ‘period of 10 years no claim appears to have been made by him 
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for the balance of the loan. The whole case of the 2nd defend-- 


ant rests upon his day-book, Exhibit I (a); since the ledger, 
Exhibit II (a), is quite unreliable, and Exhibit III merely shows 
an intention to discharge a mortgage of Ratna Mudali. These 
documents only go to show that 3 years prior to the mortgage, 
‘Exhibit C, certain monies had been paid by the sale of land of 
the 2nd defendant in respect of a mortgage ‘to Ratna Mudali, 
and do not contradict the plaintiffs evidence above referred to. - 


With respect tothe memorandum of objections, a preliminary 
point has been raised that the 7th defendant should have come 
to this Court by way of appeal, and that‘it is not open to him 
ander cover of an appeal by another party upon different grounds 
to attack a decree in favour of his co-respondent. 


(2) It is well settled that a Court will not ordinarily give 
‘relief to a defendant in asuitand will not travel beyond the limits 
of the plaint, and it seems to me that the same general principle 
should ordinarily be applied to appeals, to which the same rules 
apply as.in suits (see Civil Procedure Code, section 107,. clause 
2) 3. An appellate court has now full power to do justice between 
the parties, although they may not have filed -any. appeal or 


objections (Order XLI, Rule 33), and therefore, if it thinks fit ` 
to reverse or vary a decree, it may make any order necessary to ` 


protect the interests of all parties. 


The question, therefore, appears to me to be one not of the 
jurisdiction- of the Court, but of practice, that is, as to the man- 
‘ner in which a party aggrieved by a decree should ordinarily 
place his case before the appellate Court, and whether the legis- 
lature intended by Order XLI, Rule 22 to provide that in addi- 
tion to his remedy by memorandum of.appedl, which is the 
method prescribed by Order XLI, Rule 1, a respondent should 
have a further remedy by memorandum of cross-objections. 


I think the wording of Order XLI, Rule 22 shows-that the 


legislature intended to define the position of a respondent as ` 


against the appellant and to make it clear that he can`avail him- 
self of any defence or attack in order -to meet thé appellant's 


4. Munisami 
ay 


_ Abba 
. Reddy. 


Bakewell’ J: 
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“Mudaly 
v. 
. Abbu 
. Reddy. 
Bakewell, J. 
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case ; thus, he cari not only change front and refute his argu- 


< ments in the lower Court, this is the 1st part of the rule, but can 


also deliver a counter-attack by bringing into debate a matter 
which the appellant ‘has not included in his appeal. I think that 
the legislature had in view. the case where a party has for reasons 
of expediency not thought fit to appeal but has been forced into 
court and wishes to avail himself of all his means of offence 
and defence. Hence a memorandum of objections is in effect a 
cross appeal, and notice must be given not only to the appellant 
but to all parties affected, sub-rule (3), and the former cannot 
defeat the attack by withdrawing from his appeal, sub-rule (4). 
I am unable to conjecture what object the legislature may have | 
had, upon the 7th respondent’s construction of this rule, in 
giving a respondent two - separate remedies, one by a regular 


-appeal and one contingent upon another party appealing on a 


totally different matter. 


: Turning now to the authorities, it has been held in a long 
series of decisions of the Calcutta High Court under section 561 


‘of the Civil Procedure Code of 1882, that as a general rule’ the 


right of a respondent to urge cross objections should be limited 
to his urging them against the appellant (See Bishnu Churn’ Roy 
Chowdhry v. Jogendra Nath Roy 1,) and by this Court, that that 
section did not contemplate such a limitation (Timmaya v. 
Lakshmana, 2 and See Kulaikada Pillai v. Visvanatha Pillai 8 
ber Subramania Aiyar J.) Since the date of those decisions and 
presumably in view thereof, the legislature has amended the rule 
by the introduction of the word “cross” before objections; and 
I am of opinion that the intention was to adopt the construction 
of the Calcutta High Court. A respondent cannot now take 


-objection generally to a decree; but only “ cross-objections,” that 
. is, objection. to the appellant’s case. In re Cavander’s Trusts. $ 


Jessel M. R. points out that an appeal on a point which does not 
affect the original appellant. cannot be a cross appeal, anda res- 
pondent who desires to bring forward a case with which the 
appellant has nothing to do must give a fiotice ot appeal. I agree 
with the learned Chief Justice that the question stated by hira 
should be referred to a Full Bench. 








1. I. L.R. 26 0. 114 2 I.L. R. YM. 215 ; 
8. I.L. R. 98 M. 229, at 985, 4. 16 Ch. D. 270, Sih 
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This appeal and the memorandum of objections filed by the 


Respondent came on for hearing in pursuance of the above Order , 


‘of Reference. 


D. V. Nilamega Chariar, Vakil for the Appellant. 

V. Narasimha Aiyangar for T. Rangachariar. 

E. Doraiswami Aiyar for T.R. Venkatrama Sastriar, Vakils 
for the Respondent. 

S. Subramania Aiyar Vakil for the 7th Respondent. 


fi “The Court expressed the following 


Opinion :—It seems to us that the- answer to the question 
“ which has been referred to us should be in the affirmative, 

. This is in accordance with the practice. which appears to 
have prevailed in this Court under S. 561 of the Code of 1882 
and wedo not read O. ALI, R. 22 as indicating that the 
framers of the rules intended to make it clear hae the practice 

“should be otherwise. 


With all respect to the learned Judges’ who dealt with the 
-question, in Jadunandan ‘Prosad Singh v. Koer Kalyan 
Singh 1 a case which was decided under O. XLI, R. 22 it 
seems to us more convenient to follow a fixed rule than to decide 
the question with reference to the particular facts of the case in 
which the question is raised. 


We answer the question in the affirmative. 


The memorandum of objections after the expression of the 
-opinion of Full Bench- came on for final hearing before 
. “Mr: Justice Bakewell and Mr. Justice Kumarasami Sastri on the 

5th November 1914. 


The court delivered the following. - 


- Judgment :— We are both of opinion that the question of , 


consideration has been already decided in proceedings, to which 


the 7th Respondent was a party: and in which he had the 


1. (1912) !18 C. L J. 61 at€8. 
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opportunity of arguing the point : and that this question is res 


judicata and cannot be re-opened upon the hearing of the 
` memorandum of cross-objections. There is no evidence of fraud 


on the part of the mortgagee, or that the transferees of the 
mortgagee from him had notice of any fraud. | 

The memorandum of objections is dismissed with dats The 
time for redemption will be three months from this day. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
Present :—Mr. Justice Oldfield and Mr. Justice Tyabji. 


S. P. Abraham Servai ... Petitioner 
: (Defendant) 
v, f 
Raphial Muthirian a * thee Respondent 
(Plaintiff). . 


< Contract Act, S. 43—Liability to contribute—Creditor’s claim agast o one 
'barred—N ot affected by. 


The fact that the right of the promisee to sı sue one of the joint promisors is 


“barred and the oređitor’s suit against him was dismissed does not affect the liabi- 


lity of the latter to contribute when the other promisor against whom the claim 
had been kept alive is compelled to pay more than his share. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the Deit Munsif 
of Srirangam in S. C. S. No. 623 of 1912. 


The case came on before Mr. Justice Sadasiva Aiyer in the 


first instance on the 20th February 1914. 


-The Court made the following 

Order :—Defendant is the Petitioner in revision. The facts 
seem to be as follows. The plaintiff and the defendant jointly 
executed a pronote in June 1903 toone Neelamega Sastri. That 
pro-note would have been barred in the year 1911 against both 
the plaintiff and the defendant, but plaintiff seems to have, by ` 
acknowledgments or similar acts, kept alive the remedy äs 
against himself till 1911. Neelamega Sastri’s sons brought Small 
Cause Suit No. 539 of 1911 in the Subordinate Judge’s court 
of Trichinopoly against both the plaintiff and the defendant for 


“the recovery of the sum due under the pro-note. As the defend- 


ant had not joined in any act of the plaintiff which kept the 


remedy alive as against the plaintiff the suit was dismissed 





TG, R. P. No. 834 of 1912. : N 13th. November 1914. 





PART XXIII] THE MADRAS LAW JOURNAL REPORTS. T4 


against the present defendant with costs, while ‘it was decreed 
against the plaintiff with costs in favour of Neelamega Sastri’s 
Sons. ` 4 ‘ l l 


The plaintiff paid the full amount of. the decree on 9th 
March 1912 to the decree-holders. He then brought this suit at 
once for contribution in the District Munsif’s court of Srirangam 
6n its Small Cause side. The defendant among other defences 
pleaded that he is not legally liable to make any contribution. 
Thé grounds for this contention may be formulated thus, 


Though the plaintiff and the defendant were jointly liable 
under the pro-note of 1903 to Neelamega Sastri, the defendant 
became exonerated after the expiry of the 3 year’s period of- 
limitation and plaintiff remained solely liable under the pro- 
note. The joint and several liability of the plaintiff and the 
: defendant created under the pro-note became a separate liability 
of the plaintiff alone who chose to keep the pro-note alive as 
against him. Any payment made by the plaintiff after the 
defendant became exonerated from liability was made to discharge 
that sole and several liability of the plaintiff and hence the 
defendant cannot be called upon to contribute towards such 
payment. Further, the decree in the Small Cause Suit No 539 
of 1911 which exonerated the defendant, made the plaintiff alone 
liable, destroyed the joint obligation created by the pro- 
note on both the plaintiff and the ‘defendant and created 
in its stead an obligation in the plaintiff alone to pay the. 
decree amount under the decree which put an end ‘to 
the original contractual obligation. This substituted obli- 
gation under the decree- was imposed on ‘the plaintiff 
alone and he‘ discharged that obligation. He discharged. it- 
for his own benefit and not for the benefit of the plaintiff 
and the defendant jointly and: hence the plaintiff has no 
cause of action against the defendant for contribution. The- 
District Munsif, however did not accept the ‘defendant’s ‘plea’ 
based on the above arguments and ‘relying on M arrivada Chinna 


Ramayya v. Veerapi:rani Venkatappaiah, 1 decreed the plain- ` 


tiffs suit. Hence this Civil Revision Petition by the defendant, 
(Petitioner). ` ih i 





l L (1910) M, W. N. 839. : l 
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In that case in 1910 (M. W. N.) the first decree had been 
passed against the plaintiffs of the second suit and a few of the 
defendants of the second suit, though all the defendants of the: - 


- second suit were jointly liable with the plaintiff for the rent to 


the Zamindar Decree-holder, the Zamindar having chosen not to 
sue the other defendants of the second suit. The plaintiffs paid 
the whole. decree amount and brought a suit for contribution 
against the defendants including the defendants who had not 
been made parties by the Zamindar to his suit for rent, The 
defendants who had not been so made parties to the Ist suit 
raised the contention that they were not liable because at the 
time of payment of the decree amount by the plaintiffs to the 
Zamindar (decree holder) the Zamindar’s claim to recover any- 
thing from the said defendants had become barred. The Sub- 
ordinate Judge on his Small .Cause side did not accept this 
contention and decreed contribution ‘against. these defendants 
A revision petition was. presented to the High Court and Mr. 
Justice Abdhur Rahim dismissed it with the following observa- 
tions. j l ~ i 

“ Itis not disputed that the case is governed by Art. 6 
(evidently a mistake for 61) of the Limitation Act and that 


_ Article provides that time begins to run from the date of payment 


by the plaintiffs. The plaintiffs cause of action against the defen- 
dants is not the same as that of the landlord. The former’s cause 
of action is based on the grounds of equity which would come 
into operation only if and when the plaintiff were compelled- to 
discharge and in fact actuall discharged not only their proper 
share of the liability but also the liability of the defendants to 


the common grantor (See Tirupati Raju v. Rajagopala Krishna 


Raju 1. Torab Alikhan v. Nibruttan Lal 2, Halsbury’s Laws of 
England Vol.| VII p. 471 and Pomery’s Equity Jurisprudence Vol. 
VI Ss. 915 to 917. But it is urged that it is hard-or at all events 
anomalous that the right of the land-lord should be barred and 
the plaintiffs should yet recover the amount for which the defend. 
ants were primarily liable.to the former. But I do not see any 


- hardship or even anomaly in the position. The nature of the 


defendant’s obligation to the plaintiffs is different from that of 
their obligation to the landlord and it does not follow that be- 





1, (1898) 8 M. I 3.971. < 2. (1886) I. LB. 180. 155, 
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catise the defendants might have a valid defence against the 
latter that the same defence should be available to them against 
the former (See Pomery’s Equity Jurisprudénce Vol. VI S, 919). 
In the case Tirupati Raju v. Rajagopala Krishna Raju 1, the 
Original creditor’s’ remedy, if sought to be enforced at the date 
of the institution of the suit for contribution would also have 
been barred, but in spite of that fact it was held that the suit 
of the plaintiff in that case was not barred.” 


It will be seen that in that case though the debt would 
have been barred if the land-lord had brought a suit against the 
contesting defendants on` the date of the insitution of the suit 
for contribution his suit would evidently have been not barred 
against those particular defendants if he had made. them party 
defendants along with the plaintiffs when he brought the suit for 


rent, But in this case the remedy of the holders of the pro-note. 


had become barréd against the defendant even on the date on 
which the decree holders brought their suit on the promissory 
note. l ên 

Again the Limitation Act uses expressly the word “ contribu- 
tion ” only in articles 99, 100 and 107 which refer to a suit for 
contribution by a party who has paid the whole or more than 
the amount due under a joint decree or by a sharer in a joint 
estate who had paid the whole or more than his share of the 
amount of the revenue due by himself and his co-sharers and to 
a suit by a co-trustee to enforce against the estate of the deceased 
trustee a claim for contribution and a suit by the manager of a 
joint estate of an undivided family for contribution in respect of 
a payment made by him on account of the estate. As regards 
other suits in the nature of suits for contribution it was evi- 
dently held by Abdhur Rahim J in the above Madras Weekly 
Notes case that they fell under the general article 61 which 
relates to money payable to the plaintiff for money paid for thé 
defendant. ` Can it be said that the plainitff paid the. money for 
the defendant when he paid it only to discharge an obligation 
created by a decree against the plaintiff alone’a decree which 
further exonerated the defendant. 


’ Again, I arh not quite sure that article 61 is the 
article applicable to such cases. The obligation ‘to contri- 


1. (1898). SM. L. J. 271. 


Sadasiva 
Aiyar J. 


Abraham 
Sea 


Raphial 


Miuthirian. . 


l Sadasiva 
, Aiyard. 


750 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXVI 


bute as between joint promisors is created by S. 43 of the Con- 
tract Act. The second paragraph of that section says “each of 
two or more joint promisors may compell every other promisor 
‘to contribute equally with himself to the performance of the 
promise unless a contrary-intention appears from the contract.” 


I am inclined to think that an implied contract to make 
such contribution was imposed by statute as between joint 
promisors and a suit for contribution might fall under the 
general article 115 which relates to a suit for conpensation for a 


breach of any contract express or implied not specially provided 
for. 


If one of several promisors who keeps alive the obligation 
as against himself by acknowledgments or part payments in 
his own writing or payments towards interest, can claim 
contribution against his other joint promisors against whom the 
common creditor had lost his remedy by the bar of limitation, 


this might give rise to collusive or colourable ackqwledgments 


and payments by one of the promisors. S. 44 of the Contract — 
Act’ is as’ follows :—‘‘ Where two or more persons have made a 
joint promisea release of one of such joint promisors by the 
promissee does not discharge the other joint promisor or joint 
promisors; neither does it free the joint promisor so released’ 
from responsibility to the other joint bromisor or joint pep: 
misor. : 


This section refers only to an act of release by the joint cerdi- 
tor. But supposing that by mere omission to sue some of the 
joint promisors the right of the promissee to sue those joint pro- 
misors is barred, can this be treated as a release by thedecree holder 
of those promisors? On the other hand it might be fairly argued 
that the fact that the creditor’s remedy by way of suit is barred 
does not put an end to the debt or liability. It has been held that 
except the case provided for by section 28 of the Limitation Act 
(that is the case where the title to the property itself is extinguish 
ed when the: rightto bring a suit for possession of those 
properties becomes barred), the right of a creditor to the money 
due to him by the debtor is not extinguished though he cannot, 
as plaintiff, successfully sue for its recovery ina Bevel Indian 
Court owing to’ the Statute.of Limitation. ~ BEES 
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The question whether whena creditor sues some of his 
joint debtors'and gets a decree against them he could again sue 
the -other joint debtors and get a decree against them also within 
_ the period of limitation or whether his suit is not barred by S. 43 

(present O. 3, R.9) may also have some bearing on the question 
now in dispute. 

There is another complication in this case a complication 
which I have already referred to, namely that the creditor brought 
his suit against both the present plaintiff and the present 
defendant and did not content himself with suing the plaintiff 
alone. His suit so brought was expressly dismissed as against 
the present defendant while it was decreed against the ‘present 
plaintiff. Can it be said after such an express dismissal that the 
creditor’s right was not extinguished as against the defendant 


and ‘that only his remedy by a suit was held to be barred. The 


joint obligation of the promissors might by fiction of law be held 
to subsist among all the joint promissors notwithstanding the 
release by the promissee of, some of the joint promissors 
in order to keep alive the equitable remedy for contribution 
when the promisors are not released or obliged to pay the whole 
to the promissee-; but can this. fiction bè extended to cases (a) 
where the remedy against some of the joint promissors had 
become barred by limitation even on the date when thé promissee 
got his decree against the other promissors and (b) even in a 
case where the promissee’s suit against some of the promissors 
was expressly dismissed, costs ‘payable to them though on the 
ground of limitation. 


As my mind is not free from doubt as to the proper deci- 
sionto be passed in this case I shall direct that the case be 
posted before a division bench for further hearing and disposal. 

C. Madhavan Nair for Petitioner. 

M. O. Parthasarathi Iyengar and K, S. Ganei Iyer for 
Respondent. 


The Court delivered the following 

Judments : Oldfied J :—The plaintiff and the defendant 
in this case were joint executants‘of a promissory note. It is 
common ground that each received part of the:sum . borrowed 
and the. correctness of the Lower Court's ‘finding.as to its 
division between them and the ambunt repaid by each cannot 
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be disputed. They were however sued by their creditor for the 
balance due; and a decree was passed against the’ plaintiff for 
the. whole, the defendant being exonerated on his plea of 
limitation. The plaintiff satisfied the decree and sues the 
defendant for contribution. The Lower Court held that, not- 
withstanding the defendant’s exoneration, it was equitable that 
he should contribute towards the discharge of the common debt, 
This Civil Revison Petition has been argued against that 
decision. It has been referred to a Bench by a learned Judge 


sitting in the Admission “Court. 


As pointed out by the learned Judge, the facts in Ramayya 


v. Veerapurani Venkatappiah 1 on which the Lower Court 
relied, differed materially from those now ia question, because - 


.in it there was no decision on limitation or any other ground, 


such as there is here, against any of the defendants, and some 
had not been sued „by the creditor; The principle there 
recognised is merely that liability for contribution between 


.€o-contractors is enforceable, although the suit to enforce it is 


brought after, a suit on the original liability would be barred. 
Here the point is that the original liability was held unenforce- 
able against the defendant not only before the present suit was 
brought, but also before the plaintiff mae held liable or made 
any payment. 


‘The: argument, apart from authority, has TN presented as 
follows: The defendant has been exonerated; and the debt 
must have been kept alive against the plaintiff by some 
act on his part, for which .it is not suggested. that the 
defendant is responsible. Whether the plaintiff is regarded as 


“the .defendant’s joint contractor, or as he contends that 


he should be, as his surety in respect of the amount which . 
he has had to pay on the defendant’s behalf, is immaterial, 

because ‘he could not ‘affect the defendant’s position in either - 
capacity. The debt having been, held unrecoverable from the 
defendant directly, it is unjust that it should be recovered from 
him indirectly in consequence of the plaintiff's conduct, which 
he did.not authorise. This treats the defendant’s liability as 
originating in or at least as depending on the fact that a decree 
preceded. the plaintiff's payment. But on the other side it is 
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contended. that it should be placed ona broader basis with - 
reference to an earlier stage in the transaction, the: separate _ 


- contract between the parties, when the debt was incurred, to 
indemnify each other for -any excess payment made by one for 


_ the other, which was independent of the creditor’s sait and its” 


result. We have to decide which of these views is correct. 


There is, so faras we have been shown, no direct Indian 


authority. But Subrahmania Aiyar v. Gopala Aiyart is relied 
on by the plaintiff though one portion of the Judgment certainly 
supports the defendant: It is therefore necessary to ascertain 


what was really decided in it. The plaintiff, a trustee sued the sons 
of his predecessor in the trusteeship for damages on account. of 
‘their father’s misfeasance. .The limitation applicable was that, 


which would have been applicable to a suit against him Peria- 
sami Mudaliar v. Sitarama Chetty 2.- The suit against them 
was therefore barred. The: plaintiff also howeyer sued certain 
sureties, against whom (so far as the report shows) the suit was 
still in time, solely because they. had given land as security. 
It was held that they had not been discharged by. the fact that 
the remedy against their, principal had been lost, since’ his 


liability, and therefore theirs, to plaintiff were still subsisting.’ 


That is intelligible. But the question there was between the 
creditor and his debtors, principal and ‘surety directly, where- 
as here itis only between the latter: and the case therefore 
gives no support to this , part of the plaintiff's argument. 


He telies here in fact on an identification of the deféadant’s 
liability to the creditor, which no doubt is unaffected by the 
latter’s loss of his remedy, with his distinct liability to the plain- 
tiff, which has not been shown to be legitimate and is: irrecon-: 


cilable with other cases he has cited. The relation between the 
sureties and their principal debtor is in fact dealt with in Swbra- 
‘mania Aiyar v. Gopala Aiyar 1 only. obiter in -the words at 
page 311. “It has been urged that the surety will be prejudic- 

ed, if he is liable to be sued, when he cannot’ have any remedy 
against the debtor, after a suit against him has become barted: 
The answer is he is himself” to blame. ‘He can easily avoid the 
` risk and clothe himself with all the creditor’s ‘fights by payment 
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or’ performance as soon as the debtor bécomes liable. -S, 140: 


- of the Indian Contract Act.” This no doubt, supports the view 


for which the defendant contends. The question however was 
not before the learned Judges directly, and the authorities relevant 
to it were not referred to ; and, if the hardship involved and the 
means ‘of avoiding it are to be considered it may respectfully be 
suggested that there is no more reason for penalising the surety 
for not paying and’ for failure to acquire the right to sue the 
principal debtor, than the debtor, for not paying wan, be 
primarily was bound to pay. 


The other cases are Woolmer’ Shansen v. Gulick 1 and 
Gardner v. Brooke 2, They are directly relevant and are in the 
plaintiff's favour. In the the first, question arose between co- 
sureties and is dealt with very shortly. The Court inclined .to 
the belief that the statute did not begin to run, until the plaintiff 
made his payment, but was not-obliged for the purpose of the 
case to’ decide between that’ date and the date on which the. 
amount of his liability was ascertained. That point. however 
was placed beyond doubt as regard this presidency by" Narayana 
murthi v. Marimuthu Pillai 3 and is not left open in the second 
case above mentioned, in which the discussion is full. and the 
parties, like those before us, were joint makers of a promissory 
note. The reasons for the decision in, the plaintiffs . favour 
were that the defendant’s liability rested on grounds of equity, 
independent of -the original contract with the creditor, and was 
based on the payment made in discharge of the common obliga- 
tion and had no existence, till that payment was: made. These . 
decisions are directly in point and in the circumstances must be' 
followed in preference to the obiter dictum above referred to: 
though it occurs in a Judgment of this’ Court. In accordancé. 
with them the conclusion must be in the plaintiff's favour, The 
Civil ‘Revision Petition is therefore dismissed with costs. 


Tyabji J :—The question before us is, where a joint pro: 
misor, whose liability to the promisee was kept alive beyond 


“three years from the date of the-promissory note, and who was 
` consequently compelledto pay by a decree of the court more. 
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than his proportion of the debt to the promisee, “can, sue another 
joint promisor for contribution though the decree exonerated 


that other joint promisor from payment, on the ground that the ` 


debt as against him was barred by limitation. 


The facts-are as follows :— 
The plaintiff and the defendant executed a joint promissory 


note on 25th June 1903. In or before January 1905 the defend- : 


ant sent Rs, 20 to the plaintiff for part payment to the promisee 
and theplaintiff paid this‘sum together with Rs. 58 on his own 
account. Subsequently the promisee sued ‘both the plaintiff 
and the defendant for the balance „still due. A decree was 
passed on 5th August 1911 in which the whole balance ‘was 
ordered to be paid: by the. present plaintiff and the present 
defendant. was exonerated from all payment, the suit on the 
promissory note having become barred at the time as against 
the present defendant. On the 9th March 1912, the plaintiff 
paid the whole of the amount decreed and in the same year sued 
for contribution from the defendant. His suit was allowed by 
` the District Munsif. This petition raised the question whether 
the District Munsif was right. 


Being a suit for contribution A joint promisors 
(there being no express contract for indemnity between the 
joint promisors) the case must be governed by sections 42-44 
of the Indian Contract Act, the effect of which for the present 
purpose may be stated as follows. Where two or more persons 


have made a joint promise, in the absence of a contract to‘the | 


contrary, . 

` (1) as between the joint promisors and the promisee, __ 
(a) all the joint promisors must fulfil the promise (section 
42) 6 . | 
© the promisee may ‘compel any one to perform the whole 
_ promise (S. 43). 


_(c). a release by the promisee of one joint promisor does not . 


discharge the other or others (S. 44, first part). 


(2) As amongst the joint promisors themselves, each joint 
promisor may compel every other joint promisor to contribute 
equally with himself-to the ‘performance of the promise (S. 43 
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paragraph 2). Three incidents connected with the right of con- 
tribution are expressly laid down: (a) if any one joint promisor 


“makes default in contributing, the other must bear the loss (S. 43, 


paragraph 3). 


, 


(b) S. 43 does not derogate from the rights of a surety to 


‘recover from his principal payments made on behalf of the prin- 


‘ cipal, and 


(c) the release of a joint promisor by the promisee does not 
free the joint promisor so released from responsibility to the 
other joint promisor or joint promisors (S. 44, second part).’ 


|| 


The right to-contribution (as between joint promisors) is 
referred to in the part of the Act directly applicable as a right tó 
compel contribution to the performance of the promise.” 


This may at first sight appear to make the liability to con- 
tribute, co-incident with the performance of the promise., But 
the duty to contribute is clearly distinct from.the duty to pay to 
the promisee: the right of each joint promisor to claim indemnity 
doés not consist merely of being subrogated to the right of the 
original promisee : for though the promisee’s rights may have been 
released the responsibility to the joint promiisor is not annulled (S: 
44). Following therefore the wording of the Act it may be stated 


.- that the right of each joint promisor to compel every other joint 


promisor to contribute equally with himself to the performance of 
the promise, is unaffected by the mode in which the promisee 
exercises or fails to exercise his rights (a) to compel all the joint 
promisors to fulfil the promise (S. 42) or (6) to compel 
anyone of them to do so (S. 43) or (e) to release one, - without 
discharging the other (S. 44). An express release. by the pro- 
misee cannot (on principle even apart from S. 44) affect the 
right of a third person (the joint promisor) the direct 
liability on the ‘joint promise may thus be expressly an- 
nulled, without affecting the collateral liability. It is difficult 
then to conceive how the promisee’s mere omission annulled, 


. without affecting the period—an omission which does not destroy 


even his own right, but merely bars his remedy by suit Subra- 
mania Aiyar v. Gopala Aiyar 1,—can affect the joint promisor’s 
collateral right. 


1. (1910) I. L. R. 88 M. 308, 
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`- Tt seems to me therefore that the Derici Munsif was right. 


The result at which I have arrived agrees with the view of a 
‘strong court of appeal in Ireland in Gardner v. Brooke 1 


‘upholding the concurrent decisions of Brain C. J. and the 


Division’ Court. In that case the right of contribution from a 
joint promisor was thus referred to: the right comes in ‘equity 
originally and absolutely by the payment in discharge of a 
common burthen and ‘has no existence whatever, inchoate, 
or complete, till the payment.is made. It is nct therefore 
affected by what affects the contract...... OR The principle 
came into.England from the Civil Law where it pursues exactly 

the same consequences and distinctions that are found in equity 
` all based on community, of burthen and benefit from payment, 
and more from agreement.” In the same case Gibson J. said 
“contribution is not limited to cases of guarantee, but extends to 
ail cases where one is compelled to pay more than his proportion 
of a joint liability: Ramskil v. Edwards ?. The question here is 
what is the extent of the obligation of the joint makers to one 


another, Is it an unqualified liability, according to the propor-’ 


tionate shares of each, to indemnify any joint maker who may 
at any time be legally compelled to pay more than his share ? or 
does the duty depend on the co-debtor, who has paid in excess 
of his share, being merely subrogated into the creditor's rights ?, 
or does the obligation only bind a party so Jong as he himself 
remains liable to the creditor, and therefore may himself require 
thé benefit of indemnity against the others? The first view is, 
I think, plainly the true one.” When they signed the note, the 


parties must have contemplated that it would be paid, and that 


the burden should be shared equally. The fact that one happens 
to escape from legal liability to the creditor, without the 
consent of his associates, and perhaps even without their know- 
‘ ledge, cannot be allowed .to disturb the original obligation, 
between the co-debtors, or to alter the proportions of liability or 
contribution, which must be ascertained from the .note at the 


time that it was made. The duty to contribute here binds ` 
all, so long as any one remains legally liable by virtue of the 


joint contract.” 





-1, (1897) 2 Ir. Rep. 6,12. 4. 81'Ch. D, 100. 
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The facts of the case last cited are exactly similar to those 
now before us except in two particulars, (1) theré the payments 
in respect of which contribution was brought was not made in 
execution of a decree ; (2) there was no decree exonerating the: 
defendant from hability on the contract. ; 


‘The first of these particulars does not distinguish the case 
in favour of the defendant. i 


With P to the second, the defendant -before us 
contends that by being exonerated from payment in the previous 
suit he is exonerated from the duty to contribute. But the 
decree gave effect to the direct liability arising from the contract 
as between the promisee and the joint promisors in so far as that 
liability could be enforced by suit. It.did not affect the 
collateral liability as between the joint promisors themselves 
arising not from the coatract which was the cause of action in 
the first suit, but from the payment consequent on the decree. 


Another argument addressed to us was that the acts of the 
plaintiff, keeping the dei:t alive against himself after the promis- 
sory note became barred as against the defendant, made in effect 
a new ‘contract between the plaintiff and the promisee, that the 
defendant was not privy as a joint promisor to this new contract. 
Such may conceivably be the case were a joint promisor against 
whom the debt is barred pays the debt; a payment so made may 
conceivably be taken as a payment not on account of any legal 
liability, but made “out of honour ; and a person making such a 
payment’ cannot in honour ask another to contribute to the 
maintenance of his. honour, where under such circumstances an. 
attempt is made to compel contribution. Mr. Justice Sadasiva 
İyer' s fears (expressed in his referring judgment) that the first pay- . 
ment might in fact have been made in collusion with the promisee 
might be well founded. But in the present case there is no 
suspicion of collusion and no basis for saying that a new contract 
for payment was made between the plaintiff and the promisee, 
The final payment was made because there was a decree against 
the’ plaintiff and it would appear that at least one of the 
earlier payments which kept the debt alive was made on behalf 
of the defendant, .- h ` 
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` It seems to. me therefore that alike on the -construction of 
the'section, on principle, and on authority, the plaintiff ought to 
succeed in the suit. 

“Before concluding 1 must refer to-two decisions of this Court. 


‘In Putti Narayanamurthi Aiyar v. Marimuthu Pillai 1 , S. 145 


of the Indian Contract Act was referred to as though it directly 
governed a joint promisor’s right of contribution. It seems to me 
that though the jointspromisor’s right is analagous to the surety’s 
-right of indemnity under. S: 145, there’are distinctions between 
the two.- The right of indemnity referred to in -S. 145: and the 
-connected S. 126-131, 133-147 inheres in a person-who contracts 
with-the promisee himself expressly and solely-as surety : in such 
a ‘case the right to indemnity is implied. Sec. 145. Next there 
is the case of a person who is a principal joint 'promisor as 
between himself and the promisee, but as between Himself 
and ‘another, the joint promisor is (expressly or impliedly) ‘only a 
surety; the promiisee not being’ privy to the ‘contract ‘df the 
suretyship between the promisors inter se S. 132. Thirdly there 
is the case of an express contract of indemnity (S. 124) as distinct 
“from a promise to indemnify implied by S. 145 in a contract of 
guarantee, All these rights and-liabilities are analogous to the 
one with which we have to deal. But if and in so far as the 
direct rules contained in Ss. 42-44 are not a sufficient guide, 
resort should be had, it seems to me in the first instance .to 
S. 124, which refers to the rights under an express contract to 
indemnify similar to that which S. 43 implies amongst joint 
promisors: rather than -to -S: 145 which refers to a- contract 
for indemnity implied between a person who, contracts expressly 
and: solely asa surety on ‘the one hand and the principle 
debtor on the other hand'in order to make S. 145 applicable to 
* joint promisors the’ contractual’ liability of each joint promisor 
as principal debtor must be assumed to have reference only to a 
proportionate past of the debt, an assumption that is opposed to 
8.42, -. 
Theénext case is , Subrainania Atyarv. Gopala Aiyar 3, which 
has been already referred to. The question there before the court 
was whether a a surety’ s liability to the creditor (as defined. in. 
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S. 126) was discharged: by the fact that the creditors suit 
against the principal debtor was barred by limitation.. That 
question was answered in the negative. The.ground:for decision 
was that though. the surety’s liability continues only so long as 
there is no act or omission of the creditor, the legal. consequence 
of which is the discharge of the principal debtor “ yet it-could not 
be said that the legal consequence of the creditor’ Ss. forbearance 


"to sue the principal debtor during: the period - of limitation and 


the consequent loss. of his remedy wasa discharge of the 
principal debtor. In dealing with an objection to the result. of 


this reasoning, it seems, to have been assumed by the Court 


that the surety’s rights : against the principal debtor had become 
barred at ‘the time, of the decision, i.e., before the surety., 
had made any payments. It is unnecessary to consider whether A 
this assumption was consistent with the terms of S: 145 of the 
Indian Contract Act, and with the ruling in Putti Narayana, 
Murthi Aiyar v. Marimuthu Pillai! where it was held that the 
cause of action under S. 145 does not arise until actual pay- 
ment by the security. ` See also Marrivade Chinna Ramayya 
v. Veerapurani Venkatappiah 2, Wool Merchansen v. Gullick 8. 
For the remark in Subrahmantha Aiyar’s case based on the, 
assumption just referred to was purely obiter dealing not- with 
the rights of the creditor against the. surety which, were being 
adjudicated upon, but dealing with ‘the remedy of the surety, 
which might or might not have been barred as against the 
principal debtor. The circumstances alluded to.on p. 304 -of 
the report, and the fact that some property was given as security 
seems to have brought about the result that the creditor’s remedy 
was batred against the principal debtor, but enforceable against 
the property given.as security. It seems to me that it would be 
going beyond all the limits of the doctrine of stare decisis to con- 
sider ourselves bound by an assumption as to a question, which 
is not before the Court an assumption made merely for the pur- 
pose of dealing with an argument that was not accepted. ` 
I agree that the petition should be dismissed with costs. 





[End of Volume XXVII]. : 
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him, the-absence of such notes is not a ground for setting aside an award at 
the instance of a party who was summoned to appear and must be held to 
have known the general course of procedure did not make any protest until 
after the making of the award with the terms of which she was not 
satisfied. 2 

Held also, whon a matter has been considered by the arbitrator and a 
decision given it cannot be questioned unless the charge of corruption or 
misconduct is established but where he decides a matter which is clearly 
outside his power the whole award would be bad unless that portion of the 
award is separable from the rest. 

It is well recognised law that when a separable portion of the award is 
bad, the remainder of the award if good can be maintained. 

Held further, the limitations applicable to the evidence of an arbitrator 
as a witness in a legal proceeding to enforce his award are stated in the case 


of Buccleuch v. The Metropolitan Board of Works (1872) D.R. B HC. 418), 


but where charges of dishonesty are made any relevant evidence which he 
can give is properly admissible provided that evidence admitted as relevant 
on a charge of dishonesty or partiality is not used for a different purpose 
viz. to serutinize the decision of the arbitrator on matters within his 
jurisdiction and on which his decision is final. 


That a charge of corruption if made should be put fairly and squarely 
to the arbitrator so as to enable him to give: direct answer or explanation. 

That the charge of corruption or partiality was not made out. The 
method and amount of valuation and materials for such valuation adopted 
by the arbitrator were matters within his discretion and in the absence of 
proof that he was influenced by any corrupt motive, the mere 
fact that in every matter, his decision was in favour of one of the parties 
was not sufficient to suppott a charge of corruption. 

Buccleuh v. The Metropolitan Board of Works (L. R. 5 H. L. 418, 
explained. 

Musammut Amir Begam v. Khwwoja Saiyed Badruddin Husain, 


Arbitration—Referonce b: the surviving partners—Binding nature of—- 


Aequiescence —Accepta:ce of benefits—Damages of improper refe- 


rence. -See Partnership saif iss ies 
Arbitrator—Corruption and dishonesty of —Examination of arbitrator ... 
Misconduet—Whc ther not keeping notes of proceedings amounts 


to—Dregularity. See Arbitration, Award, 
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. Arrears of maintenance ia to—In the absence of waiver. See Hindu 
Law 





In the absence ot waiver See ie 
Assignment—Morigage—Voidable on the ground of fr aud or undue 
influence ~Payment by mortgagor after notice from assignor asking 

not to pay—Validity of—Efject of decree setting aside assignment, 

Though a decree setting aside an assignment on the ground that it 
was brought about by fraud or undue influence may have the effect as 
between the assignor ond assignoe of cancelling it from the date of the 
assignment itself, it has not the same effect as against parties who are 
bound to treat the assignment as valid and binding till it is actually set 
aside,” 

Accordingly, where the plaintiff (a mortgagee, assigned his rights 
under the morigago and gave notice of the assignment to the defendant his 

, Gebtor but subsequently asked him not to pay to the assignee alleging that 
his assignment was procured by undue influence. Held that so long as 
the assignment was not set aside, the debtor was entitled as well as bound 

"to treat the.assignment as valid and any payment made by him to the 
assignee before the date of the decree actually setting aside the assignment 
was binding against the plaintiff. 

Rajah of Ramnad v. Arunachallam Chettiar, 24 M.L. J.5 92; Prim- 
bak Bikaji.v, Shankar Sham Rao, I. L. R. 36 B. 87 ioll. Gopalakrishna 
Tyer v. Gopalakrishna Iyer, I. L. R. 88 M. 123. distinguished. 

Venkata Subbaiyar v. Subbarathinam Aiyar. (Sadasiva Aiyar and 


Tyabji JI) Ae ban = we 
Attachment—Made-of—Mortgage debt—Mortgage. in possession—Civil 
Procedure Code, O. 21, R. 46. See C. P. Code, Or. 21 R. 46. aes 


Award—Construction— No right to demand accounts'’’—Division "' of 

cash”—Claim for share of profits under usufructuary mortgage, 

excluded—Equitable set-off—Amount made payable under award— 

Plaintiff's claim for share of joint income—Set-off. 

| Where in an award by which the plaintiffs and defendants who were 
members of an undivided family became divided it was stated that the 
parties had put in written statements saying that they divided the cash, 
&e., that they had understood the accounts among themselves and that 
they had no right to demand accounts from one another, in a suit by the 
plaintiffs for their share of the recoipts under a certain usufructuary mort- 
gage by some of the defendants previously to the award alleging that the 
award had omitted to deal with them. 

Heid, that the term cash clearly referred to those receipts that in any 
event the stipulation in the award, vis., that '‘no co-sharer had any right 
to demand accounts” covered the claim and excluded it. 

`" THe arbitrator had found certain sums due to the defendants and had 
declared that they should be paid out of the joint inceme, 

Held that the defendants were entitled to an equitable set-off in res- 
pect’ ‘of the said amounts against the plaintiffs claim for their share of the 
joint i income. 

b Thakur Sheo Narain Singh v Thakur Bisunath Singh (Mr. Ameer Ali 
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Avward—(Contd.) 


————Separation of the'good from the bad portion—Validity of. See 
Arbitration 


Babuna and Sohag Grants—Partibility of—Females exclusion of by 
custom—Applicability after partition. See Hindu Law—Family 
custom tee wee 


aoe eee 


Bengal Land Revenue Sales Act (XI) of 1859—Jndjan Limitation Act 
of 1877, Art. 121—Proccedings before’ revenue officers—Evidence ` 


—Thakbusé proceedings—Hvidentiary value of—Practice—Comment - 


—Findings of fact. 

In a suit by a purchaser at a Revenue sale held under the provisions 
of Act XTof 1859 for recovery of possession, it was contended that the lands 
in question did not form part of the mahal purchased and evén if it did, 
the right of the defaulterto the property had been extinguished by adverse 
possession and therefore no claim could be made to ib by the purchaser. 

Heid on the first question that there was a concurrent finding of fact 
and in accordance with the established rule of the Board, their Lordships 


could not interfere unless it was shown that that finding was clearly wrong. 


Allen v, Quebec Warehouse C'o., (12 4.0 101) followed. 

Held on-the second question that a sale under Act XT of 1859 conveyed 
title free from all incumbrances, right acquired by adverse possession was 
only an incumbrance and as such limitation; began to run ngainst- the 
purehaser only from the date his sale was completed and the suit being 
within twelve years of that date was not barred. 

Where in proceedings taken before the Thakbust Deputy Collector in 
reference tio disputes between neighbouring Innd—owners’ boundaries were 
fixed of the mouzas belonging to each, and in accordance with the, thak 
then prepared, settlement also was subsequently made. ú 

Held, that the proceedings were in truth determinations by public 
officials of the matters in dispute, all the parties interested being given the 
opportunity of making their claim, raising their objections and producing 
their evidence and though the parities to them were not estopped by the 
decisions arrived at as they would be in regular, proeeedings in courts of 
law, these determainations were of high authority and when acquiesced in 
by all the parties interested for a length of time and made the basis of 
of important transactions, should not be disturbed unless upon the clear- 
est proof that they were erroneous. 

Maharaja Surja oe Bahadur v. Sarai Onanara Roy Crowd- 
huri. (Lord Atkinson). As 
Bengal Tenancy Act, VIII of 1885, Ss, 66, 66, 148, Ol. h) & 195—Patni 

Regulation—Sale fres of undertenures—Relationship of landlord and 

tenant essential. See Patni-Regulation {VIII of 1819) 

Boundaries Act (Act XXVIII of 1860), S. 25—Survey and Bindang 
Marks Act (Act IV of 1897)—Order under—Finality of— Not only to 
order but also to grounds of—Res judicata—C. P. C., 8. 11—Princi- 
ples of —Universed application—Issue need not be formalty raised— . 
Substantially in issue. 

` Ina suit by the plaintiff to recover certain lands which} she alleged 
formed part of the mitta purchased by her and had been wron ully taken 
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Boundaries Act—(Contd.) 


possession of by the Government and in the alternative for the return 
of the peishoush paid by her proportionate fo the portion in the possession 
of the Government it appeared that in 1880 the boundaries of the mitta 
had been delineated under the Boundaries Act XXVIII of 1860 ‘‘when the 
Boundary Settlement Officer found that the lands in question had never 
formed part of the mitta and had excluded them accordingly from the 
limits of the mitta and the said order of the settlement officer had become 
final, no suit having been brought to set itaside within 1 year as required 
by S. 25. 


PAGE... 


Held, that both the decision of the Settlement Officer that.the lands - ° 


did not form part of the mitta purchased by the plaintiff and the ground 


of the decision viz., that it never formed part of thè mitta wore res 7. in 


judicata and barred the suit. 


Per Seshagiri Aiyar, J. The general principles enunciated by .S. 11, 
C. P. C. are of universal application. The plea of res judicata or ostoppal 
is avaliable not only as regards the final conclusion of the Court or officer 
but also regarding all findings necessary for arriving at that conclusion 
whether they are given on formal issues raised in the case or are referable 
to the points which must have been the basis of the final determination 
Kama Raju v. The Seccretary of State for India (I. L.R. 11 M. 309 F. B.) 
followed. 

Muthammal v, Seecretary of State for India. (The ane Chief Ji Wi, 
Ayling and Seshagiri Aiyar JJ.) FB. ... a . 


Buddhist Law—Inheritance—Father or sedis Dai liviny apart 
from father and trading on their own account—Policy of the British 


Government in recognising the Native Laws—Dhammathats— _ 


Dhamma—Their authority—Manu Kyay. 
Where three sisters had lived apart from their father and carried on 


529 


trade on their own account and acquired property on the death of two of” ` 


those sisters, dispute arose between the.father and the surviving sister on 
the question of succession to the property of the deceased : 

Held, after an exhaustive review of all authorities on the Buddhist 
Law, on the authority of later Dhammathats and of Manu Kyay which 
was complied in the 18th century during the reign of Alompra and issued 
under the Royal Command in 1756 that the sister was to be preferred to 
the father under the circumstances to inherit the entire property left by the 
deceased females. 


sy Held further that it was more in accord with the genius and practice 


a ‘the extension of the British rule and of the incorporation of various | 


races and populations within the British Empire to accept the native laws 
in their main elements in so far as they contained a working system of 
jurisprudence which was in accord with the traditions and habits of the 


people. 


Held also that a a decision to be an authority must decide clearly and : 


broadly the’point at issue in a subsequent litigation. 
‘Burge’ s Coloriial and Foreign. Law, Prof. Focet-Hammer’s Tresitise 


on the sources and Development of Burmese Law. MO Gaung’s Digest ‘ 


of the Burmese Buddhist Law referred to 
4 


Buddhist Law—(Contd.) a . PAGE. 
The cases of Mi San Hla Me (1893-1900 P. J. 116). Maung Chit 

Kywe (1895 L.O. 388) Mah Gun Bo (1898) 11 B. R. 66. Mah E Dock 

(1898) 11 W. B. R. 109 and Maung Shwe Bo (1893-1900) P. J. 694 dis-. 





tinguished. f piaga 
Ma Nhin Bwin v. U Shew Gone. . (Lord Shaw) P. C. E S 
- Burden of Proof—Interference in second appeal— Practice See Religious 
Endowments or - 7,288 
„~ Jurisdiction of Civil Conzts—Party seeking to oast, See Wadhan Hi 
Estates Land Act. e N 33 
liang Acquisition Act—Onus on “ahe claimant, before the Land i 
Acquisition judge, See Land Acquisition Act “ee por 106 
_— Limitation—Adverse possession òf public pathway for more 
than 12 years against Government. See Limitation ... 299 





Mortgage by Pardanashin lady to her legal adviser—Transae. 
tion known to relations—Whether discharges burden. See Pardanashin ` 











~ lady. cen see 5 - ig 
AE in Court auction— Possession of-Delivery through .' 2 
Court. See Limitation Act, Arts. 142, 144 Zh a. © 1985 
—Party seeking to oust jurisdiction of Civil Courts. See Madras ` l 
Estates Land Act... 567 
Utilisation of a part of a Nanja boing as Natangal—Propriet y of 
Varam patta, Sce-Rent Recovery Act.. See wa - dht 


Caste—Acquisition of rights OTAS, NA right and ~~~ 
right by prescription distingwished—Legal origin presumption of, 

Jrom long user-Suit to establish right to use a path on behalf of a caste 

—Maintainability of ; 

Where a right has been enjoyed time out of mind, a legal origin if 
possiblo will be presumed for such righi. If the right claimed is with 
reference to a defined locality, then itis a customary right. But where . -- 
the right is claimed on behalf.of individuals or bodies politic or corpo- ` 
rations then the right is said to be acquired by prescription. A caste is for 
this purpose recognised as a corporation; it is not necessary that all the - 
members of the caste should have been exercising the right, it is sufficient 

~if the persons who did exercise the right claimed to do so on behalf of the NAN, 
caste. Tho right claimed in sucha case must bo distinguished from a—---— 
public right which is vested in the general public and in respect of which 
a suit cannot bo maintained in the absence of special damage. 

Held accordingly, where a suit was brought- by certain plaintiffs 
named on behalf of themselves and their caste, to establish their right to 
use a cortain pathway and it was found that members of the caste had been. 


using it from time out of mind. er 
That the caste had acquired a valid right by piso pion and ihe. era | 
suit as framed was sustainable.. Uae. 


Suppan Asavi-v. Vannia Konar. (Sankaran ‘Noir and Ayling. JI) - z110 
Charter Act, S. 15—0r.P. Cl. S. 439—Power of superintendence—Madras. < 

City Municipalities Act (Act III of 1904) 5. 418— Rules framed by De 

Local Government—Rule 5—Order by Presidency Magistrate, 

declaring inclusion as candidate illegal—No power to revise. 


Charter Act—(Contd.) 

The High Court has no power to revise an order passed by the Presi- 
dency Magistrate under Rule 5 of the rules framed by the Local Govern- 
ment in pursuance of the powers given to them by S. 41 of Act III of 
19014 declaring the inclusion of any person as a candidate for municipal 

. election illegal. 

Vijitraghava Pillai in re (Ayling and Seshagiri Aiyar JJ.) 

-Code of Civil Procedure—Passing of the New Code—Does not revive 
barred decrees. See Practice 





Religious Endowments nae 





Official Assignee—Executions of dacree vesting in Official Assignees— 
Notice. See Insolvent Debtor’s Act ane 
——~-(Ss. 584, 568—(Act VIII of 1859 S, 372)—Second ka 
Concurrent findings of fact. See Rent Recovery Ach . 
6. P. 0. (Act V of 1908) Ss. 10,11,151—Minor plaintiff—Nent friond— 
Death of—Dismissal in consequence of—Nullity—Ss. 10 and 11 only 


bar trial, not institution—Siay of suit under S. 10 not dismissal--Pro- 


per procedure- Vexatious Actions Act--Principles—Hutension to India. 


There is no provision of law enabling the Court to dismiss a suit on 
account of the death of the next friend of the minor plaintiff. An order 
" dismissing the suit under those circumstances is a nullity and PON 
standing the order, the suit must be regarded as pending. 

_ Neither 5. 10 nor S. 11 C. P. ©, precludes the institution of a fresh 
suit for the same relief ; they only bar the trial. 

In cases coming within S. 10, the proper procedure i is' to stay the suit 
and not to dismiss it. 

A party is not precluded from contending that an order is a nullity 
from the mere fact that he unsuccessfully applied to'have it set aside. 

Won certain oxtent, S. 151 O. P. O, introduces into this country the 
principles underlying the Vexatious Actions Act (59, and 60 Vict. O. 51. 


Venkateswara Aiyar v Cherasseri Madathil Ravanunni Nair (Sesha- , 


giri Iyer J.) Dars ee we ai 
S. 138—Foreign judgment—Failure to answer inierroyatories— 

Defence struck off—Judgment given—Not on the merits—No action 

lies upon—Court of competent jurisdiction—Judgment of Englisa 

Court against non-resident Indian subdject—Jurisdiction conferred by 

Imperial Statute. 

Where the defendant having failed to answer interrogatories his de- 
fence was struck off and judgment was given against him in an English 
Court. 

Helg, that the jodgment was not one on the merits and action would 
inot lie on it. ; 8 

Quaere, if judgment of the English Court 5 agaiue @ non-resident 
British Indian subject is not, one by a court of competent jurisdiction with 
in the meaning of 8.18 C. P.C. by reason of the fact that an Imperial 
statute conferrs jurisdiction to try actions against non-resident foreigners. 


(Old Code) S. 244—Suit to set aside decree—Not within 1. Sie. 


XIV of1882—Ss. 248, 291, 372 Judgment debior—Sale. iy: 
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G. P. €.—(Conid.} 


B_dzzin Hossein v. Raphael Robinson (T.L. RB. 28 C. 641) referred 
to. 

Visvana’niaha Reddi v. Kemis ak Chief Justice and Seshagiri 
Aiyar J.) n : “se si ae one 


anaes 13 and E A judgment—Decree of 
Cochin Court—Transfer for execution—Competency of executing 
Court to question jurisdiction—O. 21, R. 1—Effect of alteration in 
the language—' ‘May execute"—~Discretion—Equivalent to “shall’— 
Submission to Jurisdiction— Mere denial of—Voluntary, notwith- 
standing. 


Whore a decree of a Court in the Cochin State was transferred for exe- 
cution to a Court in Bouth, Malabar. 

Held, that it was competent to the latter Court to refuse to.execute the 
decree on the ground that it was passed without jurisdiction. 

` Judgments of Courts in Native States are-foreign judgments within 
the meaning of S. 18 and are enforceable whether by suit or by execution 
only subject to the limitations contained in that section. 

The words “as if they had been passed in British India” in S. 44 
relate only to the mode of execution and have not the effect of ‘giving 
foreign judgments coming within that section all the’ incidenta of the 
judgment of a British Court. 

Per Seshagiri Aiyar J: (agreeing with Sundara Aiyar, J.) Semble : 
Holders of decrees of Courts in Native States coming within Government 
notification under S. 44, have both the remedy by suit and by execution 
open to them. 

Quaere: If even in the case of decrees of British Indian Oourta trans- 
ferred for execution, jurisdiction of the Court passing the decree may not 
be questioned by the executing court. The alteration in the language of 
85.925 (O. 21, R. 7) has not made “any difference in the matter, 
Sadasiva Aiyar, J. Contra). G 

Obiter. Tho use of the word ‘‘may’’ in B. 44 by itself may not have 
givén the Court power to refuse execution on the ground of want. of juris- 
diction. 

Per Sadasiva Aiyar J: The voi “may” in 8. 44 Civil Procedure 
Code, is equivalent to ““ghall” and the Oourt has no discretion to refuse 
execution onthe ground of want of jurisdiction in the Court which passed 

vhe decree, 

Per Sundara Aiyar J, In exeouting decrees of foreign Courts, the 
Court has a discretion to allow or not to sllow execution. 


Where the following facts appeared vizs., that the plaintiff in May 


1908, obtained an interim injunction from the Cochin Court restraining 
the defendant (a non-resident British subject) from disposing of certain 
property belonging to him iathe Cochin State and that in the following 
July, the latter filed a counter-petition for the removal of the injunction 
and the same day also filed a written statement denying jurisdiction but 
raising also & defence on the merits. 

Held that the lower appellate -Court committed no error inlaw in 
coming to the conclusion that wider the cireumstances there was no 
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C. P. .—(Contd.) 


voluntary submission by the defondant to the jurlsdiction of the Cochin 
Court. 

Obiter : The decision in Parry and Co. v. Appasam (I. L. R. 2M. 
407) that it is enough merely to object to the jurisdiction to make tho 
submission inuoluntary is probably no longer law. 

Veeraraghava Aiyar v. Maga Seit (The Officiating Chief Justice, 
Ayling and Seshagiri Aiyar J) (P.B) . 


Ss. 22, 28, 151—No application where suit instituted in High 

Court—Stay of suit-—Grounds of —Abuse of process of Court—Test. 

Ss. 22 and 28 Civil Procedure Code do not apply when the suit ought 
to be transferred is one'instituted on the Original Side of the High Court 
but the court has inherent jurisdiction to stay the suit on the ground that 

the process of the court is being abused if it finds that the suit is instituted 
not bora fide for the purpose of obtaining justice but for the purpose of 
harassing or annoying the defendant or obtaining something to which 

. the plaintiff is not legitimately entitled or the expense or difficulties of 
the trial in the place where the. suit is instituted are so great that if would 
be practically impossible for the applicant to get justice. Hgbert:v. Short 
(1907) II Ch, 205 Norton v, Norton (1908) I. Ch. 471 Logan v. Bank of 
England (1906) T. K. B. 141 referred to, 

Where, however, the cause of action arose wholly within the jurisdic- 
tion of the Original Side of the High Court (the suit being in respect of an 
alleged libel published in Madras). 

Held thatthe mere fact that both the plaintiff and the defendants 
were residents of Punjab was not a ground for staying the suit. 

Hindustan Assurance and Mutual Benefit Society Lid. Rail Mulraj 
(Sir Arnold White C.J, Tyabji J.) 

§ 14 May execute—Whether bound to :execute—Construction 

of Statutes 

Sg. 48, 153— Court of War -da—Estate under management of—NG o 

transfer of decrees—Exclusion of time—Power to amend—Defence 
of limitation taken away—Effect on—Limitation Act—Provisions 
as to exclusion of time, &e.—Applicadility of, to period of 12 years 
under C. P. C., S. 48—Time during which execution was stayed by 
injunction—Haclusion of. 

In reckoning limitation for the execution of a decree, against the holder 
of an estate, the time during which the estate was under the management 
of the Court of Wards cannot be deducted where it has not been accom- 
panied by a transfer of the decreas to the Collector. 

Per Wallis J: Except under very special ciroumstances the Court should 
not allow amendments when they prejudice the rights of the opposite 
party as existing at the date of such amendments. 

Weldon v. Neal 19 Q.B.D. 394, followed. Sevugan Chetty v. Krishna 
Iyengar 22 M.L.J. 139, Varadiah v. ee Kumara Venkata Perumal 26 
M.L.3.83 not foll. 

Where, accordingly, the Court was asked to treat an application to 
attach and sell certain properties filed after 12 years from the date of the 
decree as & petition to amend an earlier application to attach other 
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as it would deprive the other side of the defence of limitation. 

Per Sadasiva Aiyar, J. (contra): Having regard to S. 158 of the Civil 
Procedure Code, Courts have full «power to-dmend the pleadings at any 
stage so as to advance substantial justice irrespective of whether the other 
side is or is not deprived of his right to raise technical defences. 


; PAGE. 
propérties which was in time. Held, that the prayer could not be granted ` fd 


In the circumstances of the case, having regard to.the fact, that the 


decreeholder was guilty of great negligence in prosecuting his claim, his 
Lordship declined to grant the prayer for amendment. 


Held further : Per Sadasiva Aiyar; J: The Civil Procedure Code, -is - 


not a special statute but being the general law of procedure passed’ in the 
game year as the Limitation Act, the sections of the latter Act relating to 
exclusion of time (here it was time during which execution was stayed by 
injunction) govern also the 12 years, arts of limitation provided for in 
§.48 0. P. 0, 

Dicta in Raman v. Babu Reddi 24 M.L.J. 96 dissented from. 
Kumara Venkata Perumal v. VeloyudaReddt. (Wallis & Sadasiva Aiyar JJ) 


——--—-8. 92—Practice—Order 1, r, 10—Alienees of trust properties 
— If necessary or. proper pariiee—No relief can be gr antoa against— 
Judgment—Evidence against tf party. 4 
Per curiam. In suits under S. 92 of the Civil Procedure Code norelief 

can be had against alienees of trust properties. 


Per Ofg. Justice —Though an order adding them parties might if they 


35 


so desire, be properly mado, they ought not tó be made patties against their ~ 


will. 


Per Seshagiri Aiyar, J +—Though no relief can be had against them they - 
are proper, if not necessary parties to the suit. Assuming that thè judg- 


ment would not operate as res judicata (a point on which His Lorpship 
expressed no opinion), it would be strong evidence against the alieneeŝ in 
the subseqent suit for the recovery of the property, 

Raghavalu Chetty v. Pellati Sitamma. (Sir John Wallis Offg. C.J. 
and Seshagiri Aiyar, J.) .. ; 


| mN, 96 Cl. (2)—Deereo passed with denga Sacha pee 


passed in accordance with compromise notwithstanding objection—Ag- 
reement to withdraw suit on defendant executing sale deed—Decree 
directing exceution—Convpetence of Court to’ pass—O.' 28, "1. 38— 
Relates to suit— Meaning of. . : | 
The prohibition contained in S. 96, ol. (2) related-only to decree passed 
with the consent of parties and cannot be held to ‘extand to decrees passed 
in accordance with 2 compromise notwithstanding the Sepine of one-of 
the parties. i 4 

Where the plaintiff agreed to withäraw a suit on the defendant agrea- 
ing to execute a sale deed to the ‘plaintiff. i 


Held, that the decree could be pasā compelling the defendant to - 


execute the sale deed. 


266- 


All terms which. fort the consideration for the adjustment of the. of 


matters in dispute whether they form the subject matter of the suit or not 
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become “related to the suit” within tho meaning of O. 28, r, 3 and can 
be embodied in the decree. 
Natesam Chetti v: Vengu Nachiar I.L.R. 83 M. 102 Gobind Chandra 
Pal v. Dwakanath Pal 1.L.R. 35 Cal. 887, followed. 
Ayyagiri Veerasalingam v..Koovur Basivi Reddi. (Sadasiva diyar 
and Tyabji JJ.) a i 173 
—S. 145. (N.G.) S. 253 (6.6. jes for OEE re 4 
, against—-Proviso inserted long after enactment—Inter pretation— Value 
for—Hindu Law—Decree against father —Not executable against ' 
propertics Gllotted to the son, after partition. 





Having regard to 5. 258 of the old Code of Civil Procedure, a person 
who has stood surety for restitution in case the decree is reversed can be 
proceeded against in oxecution and the amount realised from him in the 
same manner as if he were the judgement debtor . 

Such an order though it may be executed against the family proper- 
ties of the surety and his sons when they are in a stato of union, cannot 
be executed against the properties in the hands of the son alloted to him 
at a bone fide partition taking place after the order but before the attach- 
ment. The analogy of S. 53 New Code cannot be used to justify such ex- 
ecution.. 

A proviso inserted long after tho enaclment ofa section can afford little 
assistance in interpreting the section. Provisosare so often inserted ex 
abundant; cautela that, even when they are inserted at the time of the 
enactment their value as aids to interpretation is very little. 

Thirumalai v. Ramayyorl follwed Arunachellam v. Arunrchallam 2 
dissented from. 

Kameswtramma v. Verkatasubba Rao (Sir John Wallis and Oldfield 
JI). ko : oie ae wi ar 112 > 
S. 448, 0. 7, r. 41~-Application to appeal~Appeal out of time  ” 

when proper Court fee paid—Discretiun to excuse delay—Hindu 

Lew—Sobf.dequisition—Burden of proof—Nucleus, existence of—To 

be proved. ; 

8. 148 of tho Givil Procedure Code has not the effect of making O. 7, 
r. 11 applicable to memoranda of appeals so as to make it incumbent on 
the Court to admit them though out of time whén the conditions of 
that rule are complied with. 

Achut Ramachandra v. Nagappa (1.L.R. 88 B. 41), dissented from. 

It is only when there is ancestral property by means of which other pro- 
perty may have been acquired that the burden is shifted on the party 
alleging self-racquisition to prove that the property was acquired without 
any aid from the family estate. 

Ramkishan Das v. Tundamal (1.L.R, 38 A."677) followed. 

Narayana Rao v. Venkatakrishna Rao, (Officiating Chief Justice and 


Seshagiri Aiyar J.) \.. ie oi at 677 
ate 3, 151—Tvherent power to vacate order—Order recording satisfac. 
tion—Secured by fraud. 





13 ` 
6. P. C.—(Conid.) i PAGE. 


The Court has inherent power to vacate order recording satisfaction 
obtained. by the gross fraud of the judgment-debtor on the Court. 


a 


Vilakathala Raman v. Vayalil Pachu (Oldfield and Napier JJ.) 3 172 
——-——~-§. 154—Only introduces princlples of Vexatious Actions Act. 
See O. P. Code. Ss, 10,12 igs £95 


—--~, 0. 2, R. 2--Suit on a promissory note to a legal practitidner for 
outfees—Promissory note not filed in Oourt~Dismissal of suit—Subse- 
quent suit on original cause of action—Maintainability. See Legal | 
Practitioner’s Act ese A 728 


—-——~, 0. R, 9 (4) —Dismissal for default—Grass negligence ae nesi 
Jriend—Ground for setting aside. 


Gross negligence of tho next friend of a minor plaintiff is a ground en- 
titling the court to set aside an order dismissing a vuit for default, 


Adyapadi Ramanna Udpa v. Krishna Udpa (Oldfield J.) cag 167 
——~-, 0, 24, R. 7 Change of language—Biffect: of. See C. P. Code. 
Ss. 18,48 ak si sah a BBS 





“0. 21, R. 46—Morigaqe debi— Morigage in possession—~Actual or 
constructive—Mode of attachment. 


Tho proper mode of attaching a mortgago debt is that indicated in 
0. 21, R. 46; tho fact that the mortgagee is in possession actual or 
constructive of the mortgaged proporty makes no difference. Nataraja 


Aiyar v. The South Indian Bank Lid. (22 M L. J 105; s.c. ‘LL.B. 37M. 51) 
followed., 


Chullile Peetikayil Nammad v, Othonam Nambiar (Sir Jolm Waitis 
and Ayling JJ.) KA = she 289 


are 





0. 21, r. 90—'' Whose interests are affected by the sale a alia 
holder nat entitled to ratedble distribution—Not within. 


A deoree-holder that has not applied for execution and is therefore not 
entitled to rateable distribution of the proceeds of the sale is not a pérson 
whose, interests are affected by the sale within the meaning of 0. 21, 
R. 90 and cannot apply to set aside the sale for fraud. The interest 
referred toin the rule is interest in the property sold. Jogendranath 
Chatterjee v. Monmothanath Ghose (17 G.W.N. 80) followed. 


Kathiresan Chettiar v. Ramasami Chettiar (Sadasiva diyar and 
Napier Jd). a as 302 


0. 23, R. 1 8. 107—Applies only to pending suits—Surisdiction 
—Appollate Cowrt—No power to give leave to withdraw. 


CG. P.0., 0. XXIII, R. 1 applies only to pending suits and has no 

. reference to appeals or second appeals. The appellate Court has therefore no 

power to allow a suit to be withdrawn with liberty to file a fresh suit.’ 
Eknath v. Ranoji (I. L. R. 85 B. 261) followed. 


Choragudi China Kotayya v. Raja lant aee Row. ad 
and Napier.JJ.) . 


: 0. 23, R. 8—Relates to suit. See O. P.. Code 8. 96 meaning | 
of wes ry can eee 178 


4 
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C. P. G.—(Contd.) PAGE. 
—— 0. 23 R. (1) (2) a & b—Suficient ground—Ejusdem generis— a 


C. P. C.,8. 115—Material irregularity—Letiers Patent—- Appeal— 
§.15—Order dismissing revision petition. 


Where after a substantial portion of the plaintifi’s evidence had been | 
heard, on his affidavit that (1) he could not attend the hearing owing to 
his brother’ s death (2) that he wished for the issue of a commission and (8) 
that’he had'to get certain measurements made anda plai prepared, the | 
Court gave him permission to withdraw the suit with liberty to sue afresh. 


_ Heid that the sufficient gfound referred to in O. XXIII, R. 1 (2) (b) 
must ke e Jusdem generis with the defect referred to in Rule 1 (2) (a) and 
as the ground’on which permission was-granted in this case was not such 
a ground, the Court’s action was one without jurisdiction. 


“That even otherwise in. the circumstance of the case, the Court acted 
with material Į irregularity-in granting-the pormission. Bai Kashi bai ve 
Shidapa Annappa (I. L. R. 873B, 682) followed. sa 


An appeal lies under the Letters Patent . from an order of a single 

“Judge of the High Oourt ; dismissing a` revision petition filed againstan ` 
order giving leave to-withdraw a suit with liberty to sue again. Rama-~ `~ 

Aiyar v. Venkatachalla Padayachi (I. L. R: 80 M. 311) followed. i 


` Aiya Koundan v: Jagan Wandan pakhan. (Oldfield and Seshagiri -` 
Aiyar J3.) ae ss a va * 480 


——0., 23, R. 2—Compromise—" Relating to the subject- matier: of ' 
the suit’’—Suit to sët aside a “will—Decree for payment to defendant Rs, 
'2750~—Jurisdiction to be tested by ‘reference to plaint and not to reliefs 
,gronted—Ob jection to validity of decrée—Not to be taken in-execution. 


In a suit to,set aside a will as a forgery brought in the Munsift’s 
Court, a razinama Was entered into by which inter alia a sum of Rs. 2,750 
was made payable by the plaintiff to “the defendants and a decree was” 
pagsed i in terms of the Razi but when execution was taken out, the plaintiff 
objected ; that the decree ought not to have been passed | in terms of the 
Razi as it-did not relate to the subject matter of the suit, (none of the 
terms dealing with the will), and also that to give e decree for Rs. 2,750 
was beyond the pecuniary jurisdiction of the Munsif. 

Held that as presumably the plaintiff abandoned his claim as regards 
the will in consideration of the reliefs awarded to him, all the terms of the 
Razi could be properly embodied in the decree. 

That the pecuniary jurisdiction of the Court to make the decree was- 
to be judged by referencé to the plaint and nob by reference to the reliefs 
awarded. 2h 

That in any view. neither of those -objections was available to the - --- 
plaintiff as‘those objections related to the validity of the 6 degres and ouds 
not be gone into in execution. . -x 


| oe Chetty v. Ratnammal-(Sankaran Nair Ayling JJ. ) i 888 





—, - 0. 44, R. 5—-Order refusing to stay execution—Appeal against ; 
— Sustainability of: 


= 
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G. P, C.—(Contd.) : 3 À .. PAGE, 4 
There is no appeal against an-order by the appellate Court refusing to k 

stay execution under O. 41, R. b. . 
Malamal Vitil Krishnan Nair v. Kavalappara Moopil Na air  (Hankayen 





Nair and Spencer JJ.) a 171 
— —0. 44, R. 22—Memorandum of eross-objections can be laid .. y 
against correspondents. See correspondents . See ana 140 


Company—Offer of Service—and_ Sale of pateni prior -to formation— 
Minutes of the Company—Proviso—S alo of Shares. 
Where one Rose who had invented a tile called ‘‘ Perfect tile’’ offered 

his services as well as his patent to the provisional directors of the Perfect 

Pottery Oo.” which on being duly accepted’ the offer by a certain minute 

of Oct. 15th 1905 agreeing to pay Rs. 20,000 for the Patent, Rs. 10,000 

paid in and Rs. 20,000 in Shares, with the proviso thai absolute property 

therein should vest in Rose in the fifth year and Rose having died beforo 

the expiration of the fourth year the Company refused to allot finally ` tha -= —-~- 

said shares to Rose’s widow. f 


Held, that the only contract ‘between Rose and the Company was that 
contained in the minutes of Oct, 16th and that the offer by Rose could be 
incorporated into the minute only to the extent it was not inconsistent 
with the minute, and that the clause in the-offer enabling the company to 
cancel and retain shares, which was inconsistent with the minute of the 
Company by which there was a sale of the Patent for Rs. 80 oe , was of 

“no effect 
The Perfect Pottery Company, Ltd. v. Ida L Rose (Lord Parker P.C.) 74 


Concurrent finding—Principle of—Applicability to question—of where 





there is no evidence in support of a finding. See Registration eas 80 
findings of fact—If final when no evidence—question of Law. ` 
See Registration Act e s 
Construction of statutes—Civil Pisne Code Act y of 1908, S. 44—~ i 
May execute. See O. P. Code 8. 18, 43, i anan 585° 


Contrect—Ilegality—Pu blic—Hindu WETAN to pay 
money for bringing about adoption by promisee’s daughter. 
A promise to pay money for bringing about the adoption of the pro- 
misor by the daughter of the promissee is against publie policy and- 
therefore void, 


Kothanda Rama Reddi v. Thesu Reddiar ` (Sankaran Nair and 


Spencer TJ.) ace . 416 
Contract Act, S. 43—Contribution—Liability to—Not affected by bar of E 
creditor’s claim against one, See Contribution eee 746 


-Contract Act, 8. 127—Guarantee—Consideration—Advances on recom- 
mendation— Consideration for promise of guarantee, 

Advances made on the recommendation of a person are ‘not sufficient 4 
consideration in law for a subsequént promise by him guaranteeing their 
payment. | ” 

Muthukar uppa Mudali v. Kathappudayaù (Sadasiva~ Aiyar and 
‘Napier JJ.) ss ibs PEGS | Giese ` 949 
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: . | PAGE. 
Contribution—Liability to—Not effected by creditor’s right against one 
of the debtors being time barred. See Contract Act ... we 746 


Court Fees’Act, 8. 7, cl. XI (cc). . Suit under, with a Court-fee on one 
year’s rent—Whether Court can go into the eee of title. See 


Mortgage re wai 479 
Covenant for title, bak sale desi whether excluded by notice of 
defect, Breach. See Registration Act sh iad 517 


Criminal Procedure Gode, S. 144—Renéwal of order. aN 0 special urgency 
or necessity— Ultra vires. : 

Where an order under 8.144 purported to renew an earlier order 
passed under that section without any indication that there was any special 
urgency or necessity to pass such order. 

Heid that the order was ultra vires asin eflect it contravened the 
provisions of cl, (2). 

Govinda Chetti v. Emperor. (Sankaran Nair and Ayling JJ) ds 628 
S. 145—Order for payment of costs—Memorandum of cost tiled— 

Assessment of costs not made by negligence in office—Death of peti- 

tioner— Application by son—Delay—No ground for rejecting—Succes- 

‘sor’s power to make order—Nacessity for bringing legal representatives 

on record. 

Where an order for payment of costs to the petitioner had .been duly 
made by a magistrate in a proceeding under S. 145, Criminal Procedure 
Code and though the memorandum cf costs had been filed and an order 
made by him to the office to “ check and include the costs,” owing to some 
negligence in the office, the costs were not actually taxed and nearly 8 
years after the petitioner’s son (the petitioner having died in the mean- 
while), made an application to the successor of the Magistrate who disposed 
of the case to assess the costs. . 

_ Held that the order could be made by the successor and even though 
the legal representatives of the deceased had not been brought on the 
record. , 

Held further that the delay in applying was not a ground for reject- 
ting the application as it was only a reminder to the Court to do its duty. 

The Code of Criminal Procedure contains no special provisions for 

. bringing on record representative of deceased parties. All thatthe court 
has to see is that the appeal or bce has not abated by the death of 
one of the parties. 

Mahomed Ershed Ali Khan Chowdhury v. Sarada Prasad Shaha 
(I. L. R. 28 Cal, 37) followed, Bhojal Sonar v. Nirbhan Singh (LL. R. 
21 O. 609) dissented from. 

Subbiah Servai v. Chokalinga Thevan (Sadasiva Aiyar and 
Spencer JJ) oh asa 56 ais 613 

8. 146-—Order of attachment—Parties found in joint possession— f 

Without jurisdiction. 

“The -Magistrate has no power to order an attachment under s. 146, 
Griminal Procedure Code when he finds that both the parties are in jalak 
possession. 

Mohammad Koolayappa Rowthanv, Sheik Abdul Khadir Rowthan 
(Ayling and Seshagiri Aiyar JJ). ` 169 
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—, B. 147—Right to enter temple and perform Kunbhabhishekham 
ceremony— Dispute relating to use of land—Formal record as to likeli- 
hood or breach of the peace—Noi essential. : 

A right to enter a temple and perform the ceremony of Kumbhabhishe- 
kam is a dispute relating tothe use of land within the meaning of S. 147, 
Criminal Procedure Code. 

Kader Batcha v. Kader Batcha Rowther (I.L.R, 29 M, 237) Muham- 

mad Musalluar v. Kunjiche Mussalliar (1.L.R, 11 M. 328), followed. 

S. 147 does not require that the Magistrate should formally record a 
proceeding that there is in his opinion danger of a breach of the peace. 

Miller v. Rajendra Nath Chowdhry (2 6.W.N. 670) followed. 

Chidambara Gurukal v. Sengoda Goundan (Kumarasami Sastri J.) 


——-——, S, 195—7. P. C. S. 182, 1983—Sanction for offences under, by 
Sessions Judge—Statement made to Police oficer and Sub-Magistrate 
~—-Incompetent—Sanction for offences under S. 198—Contradictory 
statements—Coust to be competent to give sanction for both statements. 





Where a Sessions Judge granted sanction for offences under S. 182 
LP.C. for having sent false reports to the Police and the Sub-Magistrate 
and also for an offence under S. 198 for having made two contradictory 
statements one of which was made to the Sub-Magistrate in the course of 
a local inquiry under S. 64 Criminal Procedure Code. 

Held, that neither the Police officer nor the Sub-Magistrate being 
subordinate to the Sessions Judge the sanction was wlira vires. 

A Court granting sanction under S. 198 in respect of contradictory 
statements must be competent to grant sanction in respect of each of the 
statements. 

Rami Reddi v. Public Prosecutor of Kurnool. (Ayling and Hannay JJ.) 

S. 215—Reference to quash commitment charge of murder, 
, grievous hurt, hurtand right—No evidence of murder or grievous 
hurt—Necessity for further inquiry—No ground for interference, 

Where the accused was committed to the Sessions on a charge of 
murder, riot, grievous hurt, &c., and a reference was made by the Sessions 
Judge to the High Gourt toquash the commitment on the ground that 
there was no evidence of murder or grievous hurt the only offences triable 
exclusively by theSessions Court and if the acensed went to trial he would 
have to be acquitted whereas the case was one for further inquiry. 

Held, that they were no reasons for quashing the commitment. 
Emperor v. Noor Mahomed Suleman 18 Bom. L. R. 209, followed ; 
Empress v. Narotam Das I. L. R. 6 A. 98 dissented from. 

The Sessions Judge of Coimbatore In re (Sankaran Nair ‘and 
Tyabji JJ.) sit se ace Sy 
S. 248—Complaint under authority of Municipal Secretary— 

District Municipalities Act, S. 39 A, S. 280—Municipal -Council— 

Withdrawal _by—Ulira vires. ` : 

It is not competent to the Municipal Council to withdraw a complaint 
instituted by the complainant by virtue of an authorisation by the Municipal 

3 
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Gr. P.C Contd. 
Secretary to whom the power of the Chairman under S. 280 of the eet 


Municipalities Act has been delegated under S. 39 A. - : 
Paramananda Nadar v. Karunakara Doss (Sankaran Nair and 
. Ayling JJ.) ae a . aes awe 





Village Magistrate, if Magistrate under the Code. 


A person that gives information to the Village Magistrate of an offence 

. Which the latter duly transmits to the Police as required by S. 45 (c) of 

the Criminal Procedure Code isa person that gives information to the 

Police within the meaning of S. 250 Cr. P. C. and if the information is 
found to be false or vexatious, the Court may properly order him to . pay- 


compensation, Sessions Judge of Tinnevelly Division v. Sivan Chetty, 


I. L, R. 82 M, 288, followed. 


Per Seshagiri Aiyar J:—Quaere, if the Village Magistrate is not a i 


Magistrato under the Criminal Procedure Code. 

` Nachimuthu Chetti v. Muthusami Chetti, (Ayling | and Seshagiré 
Aigar JJ.) his Eva ai cas 
war —fis,.253, 350, 457, charge framed by Magistrate—Succesgor , re- 


Ss. 250, 1 (2)*(b), 45 (0), Ene the Village Magistrate— . 


` PAGEL 


- 87 


37 


commencing enquiry under S, 360—Order of discharge—Amounts to 


acquittal—Further inquiry—Power to order ese 


—~——-s, 422, 280—Appeal to joint Magistrate from order sf eiaiakces? f 


tion by Sub-Magistrate—Notice to District Magistrate—Absence of — 
Not ground for interference at the instance of accused. 

The person to whom notice ought to go on an appeal to a joint 

Magistrate from an order awarding compensation made by a Second 
. Class Magistrate is the District Magistrate but want of such notice is 

not a ground for setting aside the order passed on appeal at the 

instance of the accused when no steps are taken for that purpose by 
the District Magistrate himself. 

Guruswami Naiken v. Tirumurthi Chetty. (Ayling and Hannay JJ.) 
8s. 437, 350, proviso (a) and (b) S. 253—Charge framed by 
Magistrate—Successor recommencing inquiry under S. 350--Order of 
discharge—Acquittel—PFurther inguiry—Pawer to order. 

Where after a Magistrate had framed a charge under S. 254 of the 
Code, he was transferred and his successor recommenced the inquiry 
under 8. 350 and then passed an order of discharge under S. 2653 (2). 
Held, that a Magistrate who recommences an inquiry or trial cannot 
thereby modify its nature and the order must be treated as one of 





acquittal, 
Held also that the District Magistrate who had ordered furtherinquiry 


had no power to do so. 

The Crown v. Nathu and others (1908) 88 P.R. Cr. 85) foll. 

Sriramulu v. Veerasalingam (Ayling Tyabji JJ.) ... ane 
B. 488—Conwviction for lesser offence—Facts disclosing more serious 

offence—Court not competent to try—Quashing of—Not called for unless 

aecustd prejudiced or sentence inadequate. 


589, 


62 


589 
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"br. P.C. —Contd. 

It is not necessary to quash a conviction merely, borai the faots 
disclose a more serious offence which the Court isnot competent to try 
unless the accused was prejudiced or the sentence inadeguate. 

Mohidin Bacha Saheb. In re (Ayling J.) aa ae 
Custom ~Family coustom— Departure in one instance if destroys— Proof. 


See Hindu law, Family ccustom ae ae sae 


Damages—Measure of—Condition to, cultivate in due - season—-Vara 
patt. See Rent Recovery Act. 


Declaration—Decres in faveur of defendant against third party 
not binding on plaintiff, suit maintainable. Specific Relief Act’ S. 42 
Brutum fulmen, No ground for refusing See. Specifi Relief Act. `a.. 

Dedication—Public charitable Wus a ai as of 
the setilor. 

Where there has been a coupes dedication of properties to public 
charitable trusts there can be no revocation. 

* The subsequent conduot of the founder in not giving effect to it will 
not render the trust nugatory. 

“~ Re Shums Trust : Prichard v. Richardson 91 L, T. 192 followed. 


Pallaya Chetty v. Vedachellam Pillai (1911) 2. M. W. N. 876. Mahadeva’ 


Iyer v. Sankarasubramania Iyer (1911) 2, M. W. N. 882. Ref. to. Abdul 
Rajak v. Bai Jimhabai 14 Bom. L. R. 292. followed Bangi v. 
Gollecior of Tanjore I. L. R. 12 M. 387 distinguished. 

Krishnasami Pillai v. Kothandarama Pillai (Seshagiri PA and 
Kumarasami Sasri JJ)... 





village to the temple amounts to—Dealings with the Property. See 
Limitation Act, Arts 142, 144 


Deed—Construction of—Sale by executor not describing hitnself as ue f 


Plain interpretation of. language used. See Hindu Law Bengal School 


————Construction—Chit Fund Rules—Payment on furnishing security 
“to the satisfaction of the proprietors’’—Discretion—Capricious or 
‘arbitrary exercise—Proof of, essential for Court's inter ference 
Where under-the rules of a chit fund, the purchaser of any instalment 

was to draw the money on furnishing seourity to the satisfaction of the 

proprietors of the fund. 

Held that in the absence of evidence that'they apk arhiicárliy or cap- 
riciously in the exercise of their discretion the Court could not go behind 
their judgment. 

Krishna Iyer v. Ramasami Iyer (Ayling and Napier JJ.) ma 

Construction—Sale or mortgage—Agreement to reconvey—Anie- 
cedent relationship of mortgagor and mortgagee—Shoriness o of 
period within which to exercise right to have reconveyance— Value 

of the property. | : a 

Where in favour of a person who already held mortgages on the pro- 
perty up to its full value and who was about to file a suit‘upon them, a 
sale was effected with an agreement to reconvey within: 18 months which 
though entered into on the day in which the sale was arranged wasem- 


—Of property to temple—Wheihor appropriation of income of 


- Paai. 
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Deed—Contd. 


bodied in a document dated 10 days later and recited that the request for 


the agreement was made on the day the document was executed. 

Held, having regard to all .these circumstances, the transaction was 
a sale and not a mortgage. 

Swaminatha Aiyar v. Appasami Aiyar (Wallis, Offg.C T. and Sesha- 
giri Aiyar J. a ae 
Recital of denta by three—Hxecution by only wo Liabili- 

ty of the executants—Question of fact. 

Where a document recites that it is executed by A, B & C-but only 
A & B execute it, the question whether-A & B agreed to be liable only if 
Oalso joined is a question of fact to be decided according to the. cir- 
cumstances of each case and cannot be the subject of a second appeal 
unless there is no evidence to justify the finding of the court below. 





Swaswamy Chetty v. Sevagan Chetti 1.L.R. 25 M. 889. Brishnama 


Chariar v. Narasimhachariar 1.L.R.-81 M. 114. 
Rangasasami Aiyangar v. Somasundaram Chettiar (Sađasiva Aiyar 
and Tyabji JJ. ii wees 
De facto guardian—Alienation by Limitation Act, Art. 14—Whether 
applies to. See Hindu Law ne wes 
Dhamwathats—Dhammas—their authority. See Bhuddist Law 
Diluvian—How affects right of several fishery in tidal river. See Jalkar... 


Discovery Section relating to—not to be used for adjudicating rights as. 
against strangers. See Presidency Town Insolvency Act . ots 


Discretion of proprietors, of Chit fund, Interference ie Gourt—Proof of 
arbitrary exercise, essential for. See Deed construction ... . R 
Dissolution of partnership—Suit for—Duty to . produce accounts— 
Amount arrived at without accounts—Refusing an ee for discovery 
-— Propriety Peg Partnership p 


District Municipalities Aot—“Money-lender”—Meaning i Tonding. 


transactions to be numerous, continuous and systematic~Not casual or 
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intermittent— Use for public purposes—Stabling Devasthanam horses and. . 


coaches used to carry drúms or pilgrims specially honored—Discretion in 
trustee as to persons to use—Purpose, public notwithstanding. 

Any person who casually or intermittently invests his surplus funds 
on mortgage or on personal security, cannot ba considered to follow the 
calling of a money-lender so as to be chargeable for tax ou that footing 

under the District Municipalities Act; to make him liable, his money- 
lending transactions must be so numerous, continuous and systematic 
that his calling might appropriately be called the trade or business of 
money-lending. 

Buildings usod for stabling Devasthanam coaches and horses which 
are employed in carrying drums in temple processions or allowed for the 


use of respectable pilgrims to whom such honour is shown by the Mahant | 


are exempt from tax as buildings used for public purposes. Such uses are 
uses for public purposes notwithstanding that the persons who make use 
of them do not belong indiscriminately to all castes but a discretion is 
vested in the trustee as to the members of the publio to whom the privilege 
. ig to be allowed. 


at 


District Municipalities Act—Conid. 

Municipal Council of Tirupati v. Sree Mahant Bravig Dossjee Varu 
(Sadasiva Aiyar and Tyabji ITI). pi des oes 
Dubash, Position of, Sub-agent : See Agent > Se 
Easement—Right to light—Infringement of—Tesi—Actionable Nuisance— 

No right to amount of light enjoyed—Limited to quantity required for 

anhabitancy or business, 

By the enjoyment of light for a period of twenty years, a person does 

not acquire an indefeasible right to the enjoyment of a like amount 

of light in the future ; his right is limited -to that quantity of light 


which is required for the ordinary purposes of inhabitancy or business. 


of the tenement ; in othcr words to constitute an infringement of the 
right to light, the obstruction complained of must amount to an 
‘actionable nuisance. 


Colls v. The Home and Colonial Stores, Ld, (1904 A. C. 179) NENGA 


and followed, 
Jolly v. King (1907 A. ©. 1.) explained. 


Peter Charles Ernest Paul v. William Robson. (Lord Moulton] (P.O) ` 


Ejectment, Plea open to defendant, whether defendant can plead that sale 
to plaintiff was a sham transaction. See Vendor and Purchaser 


English Common Law and American Law— Applicability to India. See - 


Jalkar 
Evidence Act, 8. 442—Date of conception —No presumption of,. aing ro on 
_ 880th day before birth—Hindu Law—Alienation by father—Birth of 
' son within 280 days—Effect of. 


. Though there is a conclusive presumption that a child born within 


280 days after access has ceased, is legitimate, there is no similar or any 
presumption that a particular child was conceived on the 280th day before 
its birth. It is matter for proof in each case when -the conception „took 


place and in the absence of evidence as to it, the party relying upon the., 


fact of such conception must fail. 


Quere: Whether purchasers for value are bound to inquire whether 


“the wife of the alienor is enciente. 
Minakshi v. Veerappa (I. L. R. 8 M. 89) referred to. 


Venkata Subba Raju Garu v. Gatham Venkatrayudu kih 


Offg C.J. and Hannay J) A ~ 
Execution sale—Inadequate price—Legal action of the Orgen decree 
holder—Cannot be set aside. See Trusts Act S. 90 iss PAN 


Executor—Sale by—Not describing himself as executor—Whether passes 
merely beneficial interest—Bona fide purchaser for value. See Hindu 
` Law, Bengal School .. a 
Family partnership— Nattukottai Chetti—Usage—Fanity pr i 
and trade assets—No. difference between—Limitation Act, S:19—Name of 
the family deity—“ Signed'"'—Acknowledgment by Partner—Manager 
of the family—Mode of discharge—Provision for—Other mode of 
discharge not excluded. 
From the mere fact that there is an agrgemeni that the debt may ba 
discharged in a particular manner, it cannot be inferred that the creditor 
has waived all his other remedies. 
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Family Partnership—Conid. 
In the case of Nattukottai Chetti family trading firms, the entire 


, family property may legitimately be considered as the assets of the firm, : 


no distinction being made in practice between the two. 

Having regard to the practice of Nattukottai Chetties not to sign 
letters in their own name but to use the name of the family deity instead, 
placing their own name at-the top of the letter, the name of the deity may 
be regarded as the signature of the writer for the purpose of 8. 19 of the 
Limitation Act. 

An acknowledgment by a member of: a family firm who is also the 
managing member, of the family will bind the firm. 

Chidambaram Chetti v. Ramaswami Chettiar. (Sankaran Nair and 
Spencer JJ.) T Ss 
Finder—Cooly working under the eye of his EEE E control over 

the treasure whether .a finder under the Treasure Trove 

Aot. See Treasure Trove Act. ; a 
Fishery, Jalkar, change of water course, Right to follow ri river. See Jalkar. 


Foreign Judgments—Execution in British India—Competency of British - 
‘ Court to question the jurisdiction of foreign Court. See O. P G. Ss. ` 


_ 18,14 ., 3 ae ss se Pr 
—~———Defence struck off for not answering interrogatories—No action 
. lies on—See C. P. C. 8. 18. ove ade nee 
Gift as Sridhanam—But provision as property going to descendants— f 
Effect of. Sec Hindu Law aaa we 
Grant— Proof from user—when original grant not “bound ang other 
secondary evidence not available. See Jalkar 555 
Guarantee—Advances made on recommendation Whether constitutes 
a contract of—See Oontract-Act S. 197 pa sla 


Guardian-—Alienation by—Recital of necessity—Not suficient evidence 
of—Burden of proof—Mesne profits and interest—Award discretionary— 
Must bear proportion. < 

Recitals of necessity contained in deeds executed by guardians and 
„managers, are not sufficient to establish the facts recited though they are 
evidence to show that the facts recited were present to the minds of the 
parties atthe time ofthe alienation and their absence may render it 
difficult for the alience to prove that the alienation was supported by 
necessity. 

“But, where in addition to recitals of necessity there were these fut: 
vis., that the guardian who alienated the properties was the natural 
father of the minorand was on affectionate terms with-him, that the 
existence of a portion of the debt was admitted by the minor after attain- 
ing majority, that there was an expensive litigation in respeot of the 
minor’s adoption and there were no other funds available to meet the 
costs of the same, that the creditors who were paid off were persons who 
had no interest in the present, litigation. $ 


Held, that the judgment of the Lower Court holding that under the _ 


circumstances the burden was on the ward to show that the alienation 
was not supported by necessity was right and could not be interfered with 
in second appeal. 


er 
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Guardian—Conid. 
Where an alienation by the guardian is set aside and a decree given 


“Pace, 


to the minor for possession with mesne profits on terms of his paying the -, -° 


amount of the consideration found to be binding with interest, the ques- 
tions as to what should be the proper allotment for mesne profits and what 
the proper amount of interest to be awarded, aré matters of discretion but 


if, where the alienation set asideisa usufructuary mortgage and the . 


‚Court awards interest out of all proportion to the mesne profits, the order 
should be set aside and the interest made to bear some proportion to the 
mesne profits, : - 

In this case, their Lordships allowed for interest the same proportion 
of the mesne profits as the consideration upheld bore to the whole.’ 

Krishna Rao alias A, Srinivasa Rao v. Aiyasami Padayachi (Tyabji 
and Spencer JJ.) iv ia ies sts 


Guardian—Gross negligence of-- Whether decreé binds minor—Res judicata 
See Res judicata 


Guardian and Ward—Order declaring infants wards of soiit and appointing A 


father guardian—propriety. See Hindu Law ee 
Guardians and Wards Act, S. 19—Order declaring infaht ward of courti in 


“the life-time of fathor and appointing him guariian—Propriety of. Bee ; 


Hindu Law ` ni aa 
—~—8, 9—‘Ordinarily resident’ meaning of. See Hindu Law 


High Courts Act 8. 18—Powers of superintendénce—Order of the Pre. 


sidency Magistrate declaring inclusion as cangidaso es eae power 
to revise. See Charter Act S. 15 De rea ay 


Hindu Law—Adoption—Avthority to: aidogt-— Oorstrwolton—~ atria. 


sic evidence—Admissibility of—-Limits on the exercise of—Impartible 


188 


486 


272 


Zamindari—Joint family property—Rule as to adoption to last male owner `` 


—Not applicable to—Bristence of adopted son’s widow—Bar to exercise ` 


of authority by widow—Rules imposing linvitations—Nature of—Purpose - 


of adoption—Custom of Puo-Brahmin—Adopted son bent oe 36 years 


Not effectuated by. 


Adikonda Deo, Zamindar of Chinnakimidi (an “apatih Zamindari) ` !- 


died on 28rd November 1868. Prior to his death; on 2 -11-1868, he ‘gave 


authority to his wife Kundana Devi ta adopt a son to him. In pursuance: 


of the authority, she adopted Brojo Kishore. Deo on 20-11-1870. Brojo 
Kishore died on 3-9-1906 leaving his widow him surviving. Vaishnava 


Deo, the undivided nephew of Adikonda succeeded to the Zamindari but- 
died 15 days after his accession on 18-11-1906. Defendants 1 and 2 were. 


his sons. Kundana Devi the widow of Adikonda purporting to act on the 


authority ‘conferred on her by her husband adopted the plaintiff on 1-12- ~~ 


1907 who sued’ to recover the Zamindari from the defendants. 


Held, that the authority conferred on the widow was not exhausted by 


a single adoption but the existence of the adopted son’s widow Ratnamala ` $ 


who though not a person in whom the Zamindari vested, was competent 


to adopt a son in whom the state would vest in preference to the pata, a 


presented a bar to its exercise. 
Per Seshagiri Aiyar J: (Chtet Justice dubitante), the rule of law that 


in order that an estate once vested may be divested, the adoption: should - -: 
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Hindu Law—Contd. | . Page, 
be made to the last male owner is not applicable to co-parcenary property 
and impartible Zamindari is joint family or co-parcenary property subject 
to an exception. 

Per Chief Justice : With reference-to the construction of authorities, 
to adopt, the only safe rule is to try and ascertain ‘the intention of the 
donor of the power from the terms in which the authority is given viewed 
in the light of such extrinsic evidence as would be admissible if the ques- 
tion was the construction ofa will. Evidence that the husband who gave the 
authority was at: enmity with his brother and was anxious to exclude 
him from succession would be admissible extrinsic evidence Bat evidence 
that the first adopted son lived for 86 years and that events happened be- 

: tween the granting of authority and the second adoption whichif the 
testator could have foreseen it might have made likely that he would have 
restricted the authority is extrinsic evidence which is not admissible. 


Per Seshagiri Aiyar J :—The fact that it is customary among the 
Uriya Zamindari families to employ a Po-Brahmin to perform funeral 
ceremonies to the deceased is not a ground for putting a restricted construc- 
tion on the authority. ` 

An authority to adopt given by a Hindu husband to his wife is pre- 
sumed to be general unless conditions have been imposed or limitations 
placed upon it by him. 

The spiritual purposes for which an adoption is made are not effectuat- 
ed by the adopted son living for 86 years. The only limitations upon the 
power of the widow to adopt in pursuance of the authority given by the 
husband recognised by the texts are that “the man should be destitute of 
a son ’' and that she cannot delegate the power ; the other restrictions the 
Courts have thought fit from considerations of expediency to place upon the 
exercise of that power are attributable to a desire that property should not 

“be divested frequently and capriciously and are the outgrowth of ideas 
tending to the preservation of peace and quieting of title. Such being the 
princjple of judicial pronouncements relating to the divesting of property, 
it will not advance. justice to crystalise them into inflexible and rigid rules 
and then to engraft exceptions on them. 

Suryanarayana yv. Venkatramana(1) Ramkrishna v. Sham Rao 
followed. : | : 

Madana Mohana Deo v. Purushothama Deo. (White, C,-J. and 

Seshagiri Aiyar, J.) ice se sih vee 306 


Sm Widow—Consent of Sapindas, object of —Benefit of the family,. 
sole consideration—Grounds personal to sapindas--Withholding of on 
ground of loss of right to property—Improper—Adoption with consent 
of remoter Sapindas, valid. 

The object of getting the consent of Sapindas to an adoption by the 
widow being to get an independent judgment on the expediency of the 
proposed adoption he is not entitled to nob upon ground personal to 
himself but must ach with a delibarate consideration as to what is for the 
benofit of the family. 
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Held accordingly that au adoption with the cousent'of the more ` 


remote reversioners would not be invalid when the nearest reversioner 
refuses to consent on the ground that he would in the event of adoption 
lose his right to the property as he should be considéred to have withheld 
his consent on improper grounds. 

Venkatarama Raju v. Bapamma (Sankaran Noir and Spencer JJ)... 
—~——Aliénation by father —Birth of son within 280 days—EHffect. 

See Evidence Act  . aes eee 
———— by widow of the whole estate—-Consent of the est rever- 
sioner-—Validity of. 
The widow may alienate the whole estate with the consent of the next 


reversioner. : à 
Debi Prosad Choudhry v, Golap Bhagat (I. L. R. 40 C. 721,) Bijoy 





Gopal Mukerji v. Girindra Nath Mukerji (18 C. W. N. 678.) distin- 


guished. . pX 
Adaikha Maisiry v. Muthusami Ambalagaram (Wallis and Olà- 
field JI.) es 7 ` wer a 

„by grandfather—Consent of guardians of minor coparcener—To 
avoid partition by and alienating whole share—Validity of. 





The guardians of a minor coparcener may validly bind the minor by - 


consent given to an alienation by his undivided grandfather of a portion of 
the family property to avoid the more injurious eventuality of the latter 
effecting a partition (which in law he could do without anybody’s consent) 
and alienating the whole of his share-got at the partition. 
Arundchalla Pillai v, Sampurna Thachi (Wallis and Miller IJ). 
—~-——, Authority to. adopt—Limits on the exercise of existence of 
adopted son’s widow-—Bar to exercise of power by widow. See Hindu 
Law, Adoption ie toe one 


, Compromise—Family settlement—Alienation by a limited 





owner. 

The widow of a Hmdu “A” under the power to adopt given to her by 
her husband, adopted “B” but remained in possession of the property of 
her husband and being predeceased by “B” was succeeded on her death by 
the widow of “B,” whereupon one of the daughters of “A” brought a suit 


for her share of the property belonging to her father questioning the adop- 


tion of B and a compromise was arrived at. When in a subsequent suit 
the daughter of “B” challenged the aforesaid compromise, on the ground 
that B’s widow, her own mother had no power to come to any compromise 
as it amounted to an alienation, | 
Held that the compromise was in no sense of the word an alienation 


_ but a family settlement in which each party took a share of the family pro- 
perty by virtue of the independent title which was to that extent and by - 


way of compromise admitted by the other partics and therefore binding on 
them. | ii 


Lala Khunni Lal v. Kunwar ‘Gobind Krishna Narain (L.R. 38 I. A. . 


87 approved. 


Musammat Hiran Bibiv. Mussammat Sohan Bibi (Lord Moulton)P.C, - 


4 i b 
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, Debts—Liabiliiy of sons—Suit against father and sms— 
Decree for mesne profits against father alone—Eaecutability against 
son’s shares—O.P.C. S. 11. 
: Where in a suit for possession and for mesne profits against a Hindu 
father and his sons, a decree for possession was given against all but there 


PAGE. 


was a decree for mesne profits only against the father and in execution _ 


the decree-holder attached the entire family properties. 
Held that the debt not being one which the sons were not liable to 
pay under the Hindu Law, their interests also could be proceeded against 


_ and the fact that their primary liability had been negatived in the suit, | 


did not preclude the Court from giving effect to their Hindu Law liability 
by executing the decree against their shares in the family property. 

Shiam Lal v. Ganesh Lal I. L. R. 28 A. 288 followed. 

Yanamandra Papiah v. Lanka Subbasastruhu {Ayling and 
Napier JJ). seed ` See ss os 

Family custom—Babuana—Sohag—Grants for majntenance— 

Succession only to male descendants in male line—Exclusion of 

females and daughters—Partition notwithstanding—Operation of cus- 

tom—Not excluded by showing one case in which-custom not followed— 

Descent to all sons, not to the eldest alone— Putra Pautradi Krame, 

whether words of general inheritance or limitation—Maintenance of 

defendant, provision for, im decree —Mesne profits—Refusal of— 

Maintenance, owing to non-offer of. 

In a suit by a junior member of the Durbangha family for the recovery 
of his deceased brother’s share in certain?Babuana and Sohag proper- 
ties partitioned between them during the latter’s lifetime from his widow. 

Held: That by the custom of the Raj, such properties descended only 
to the mala descendants of the grantees in the male line and females were 
excluded from succession, 


Heid: further that the operation of the custom was not excluded by 


the fact that there was a complete partition between the brothers. 
` Held also: that immoveable properties purchased out of the income of 
the properties formed accretions to them and were claimable by the plaintiff 

A well- established family custom cannot be defeated by the fact that 
the custom was not enforced in one isolated instance. 

Though the words‘ Putra Poutradi Krame” are ordinarily words of 
general inheritance, having regard to the custom, when applied to Babuana 
grants, they could not be regarded as such but only as words of limitation. 

Nature of Babuana and Sohag grants considered. 

The defendant being admittedlv entitled to maintenance and there 
having been no substantial offer of adequate maintenance by the plaintiff 
before suit their Lordship disallowed the claim for mesne profits and also 
declared by the decree the proper rate of- maintenance payable to the defen- 


dant. : E 2a : 
Held: upon the evidence in the case that the Babuana grants descend 


to all the sons of the grantee and not to the eldest alone as assumed in | 


Durgidut Singh v. Maharaja Sir Ramashwar Singh Bahadur (L.R, 86 I. 
A. 176; 19M. L. J. 267. i 
Bkradeshwor Singh v. Musammat Janeshwarit Bahuasin Singh 


Sir John Edge (P.O) eee eee P 
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nature of estate. See Hindu Law, will ze 
Father's right of guardianship. over: infant. sons+-Revocation a 





appointment of custody and alteration of scheme of eductition—Welfare: + 
of minors—jurisdiction of Court having Crown’s jurisdiction over. - 
infants—Powers of the District Court -Guardians and Wards Act, 





Paga. 


“Grant to male and female by'the samo clause—Iniference- oÈ ween Y 


na 


1890 S.9.—“‘Ordinarily-resident” meaning of-—Powers apart from thet- 


~ Act—Suit not appropriate procedwre—Transfer of suit from Distriet-. 
Court to High Court—Powurs of High Courts—Order declaring infants: © 


wards and appointing father guardian—Propriety of S.19—Pariies 

—Infants necessary parties—Issue as to the interest of minors—Mand-~ 

atory order involving action contrary to law of England—Not tobe - 
made. : 


Asin England, so among the Hindus, the father is’ the natural- - 


guardian of his children, during their minority but his guardianship is in 


the naturo of a sacred trust and ho cannot, therefore, during his lifetime Pega 


_ substitute another person to be guardian in his place. He may in the 
exercise of his discretion as guardian, entrust the education and custody 


of his children to another but the authority so conferred is essentially a `. 


revocable authority and if tho welfare of the children requires it, he can, ` ae 


notwithstanding any contract to the contrary, take such custody and 
education once more into his own hands. If, however, the authority has 
been acted on in such a way as in the opinion of tho Court exercising the 
jurisdiction of the Crown over infants to create associations or to give rise 
to expectations on the part of the infants which it would be undesirable in 
their interests'to disturb or disappoint such court will interfere to prevent 
its revocation. 
Lyons v. Blenkin (Jacob 245-37 E. R. 842) approved. 


Where a Hindu father appointed the defendant guardian of the 
persons of his sons,-on the offer of the latter to take charge-of them and 


educate them in England and acquiesced.in thair departuré with -her for -- : 


Europs but subsequently cancelled the arrangement-and demanded his ` 


children back and on defendant’s failure to comply with the same insti- 
tuted a suit in the District Gourt of Chingleput for a-declaration that ie 
was entitled fo the custody and guardianship of his sons and for an order 
directing the defendant to hand them, over to him which was. transferred 
to the High Court under Cl. 18 of the Letters Patont. 
Held that the suit was entirely misconceived. 


soe 


That the plaintiff remained the guardian of his sons notwithstanding 
that he had affected to substitute the defendant as- guardian in his ‘place 


and that the real.questions wore whether he was‘still entitled to “exercise ~*~ 


the function of guardian and presumo the custody of his song and alter the ~“ * sete 


scheme of education formulated . for them and whether the appointment 
which was a revocable authority could in the events that had happened, 

be revoked but both these questions could be decided only by-the. Court 
exercising the jurisdiction of the Crown over infants. having regard-to the 
interests and the wolfare of the minors and beating in mind their parentage 


and religion and in their presence, 
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That the District Court had no jurisdiction over infants except such 
as was conforred by tho‘Guardians and Wards Act, 1890 and as the infants 
who had left India months previous to the institution of the suit with a 
view to be educated in England could not be said to be ordinarily resident 
in the District of Chingleput that Court had no jurisdiction in the matter. 

That the powers of High Court in dealing with suits transferred to it 
from the District Court are confined to powers which but for the transfer 
might have been exercised by the District Court. 

That a suit was not the appropriate procedure. 

Held also that a mandatory oder directing the defendants to take 
possession: of the infants, bring them to India and hand them over to the 
plaintiff ought not to have been made as any attempt on the part of the 
defendant to comply with the order, considering the age of the infants, if 
they refused to return to India, would have been contrary to the law of 
England and exposed the defendant to proceedings in habeas corpus and 
no Court ought to make an order which might lead to these consequences, 
that the most a Court «f competent jurisdiction could have directed was 
to order the defendant to concur with the plaintiff in taking proceedings in 
England to regain the control and custody of the children. 

Held further, that the order declaring the infants wards of the Court 
and appointing plaintiff as their guardian which the District, Court could 
not have made in a suit but which it was alleged that the Tligh Court 
could in its general jurisdiction, make, could not be supported when the 
infants were not before the Court, and their wishes not consulted and 
their interests alse were not adequately considered, and in the face of 8,19 
of the Guardians and Wards Act which provides that no order declaring 
a guardian should be made during the life time of the father unless inthe 
opinion of the Court he is unfit to be their - guardian. 

Annie Besani v. Navayaviah (Lord Parker (P.C.) M 
Guardianship—Natural Guardian—Whether paternal aunt 
is—Limitation Act, Art. 44—De facto guardian—Alienations by. 

Per Sadasiva Aiyar, J. Under the Hindu Law nobody else than the 
father and mother of a minor (with probable exceptions in favour of the 
elder brothor and the direct male and femalefancestors of the minor) is en- 
titled as_a matter of natural rightto be and to act us guardian of a minor’s 


person and properties. Kristo Kishor Noghey v. Kader Moye Dossec (2 C. < 


L.R. 583) Mussanvut Bhikno Koer v. Nut khamelu koer (2 0. W. N. 81) 
followed. i 

The paternal aunt is not a natural guardian of a minor under the 
Hindu Law. Art. 44 of the Limitation Act does not apply to alienations 
j by unauthorised guardians. Mata Din v. Ahmed Ali (I. L. R. 84 A, 218) 
followed. 

- Per curiam: An alienation by a de facto guardian need nut besel aside 
when it is shown to be for no necessity at all. 
Thayommal v. Kuppanna Koundan (Sadasiva Aiyar & Tyabji JI) ` see 
Patornal aunt—Whether netural guardian. See Hindu Law 

~——-—-Gift by father of interest in family property to only son— 

Validity of—Matural love and affection — Relinguishment — 

Consideration, necessity for. 
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A gift by a fabhor of all his interest in the family property in favour 
of his only son being supported by natural love and affection can be uphold 
as a relinquishment. ` 

A reliquishment to be effective need not necessarily be supported by 
consideration nor need it to be in favour of all thoe remaining coparceners. 

Thangareclu Pillai v. Doraisami Pillai. (Sadasiva Aiyar & Napier JJ) 272 
~- Heir taking as grantee—Character of the estate not affected  ... 694 
———~ —Impartible Zamindtri—Maintenance—A greement for— Liability to 

variation— Binding only agaist Zamindar caecuting—Sutt for parti- 

tion—Compromise—Registration Act, S. 17—-Subseguent agreement— 

Maintenance allowance to a person and his lineal descendants—Illega- 

lity of —Rule against creation of interests in favour of unborn persons. 

As suit by the ist defendant for the partition of the Kalahasti Zemin- 
dari against his brother who was the then zamindar to which all the other 
brothers were parties, ended in a compromise by which the zamindari was 
declared impartible and it was further agreed that the zamindar’s brothers 
(including the present plaintifis and the Ist defendant) and their male 
descendants should get a certain maintenance allowance from the income 
of the esfato, The clauso as to maintenance however was nob embodied in 
the decree as it was held not to relate to the subject-matter of tho suit. 
But subsequently in 1896, the same maintenance was secured to them by 
the successor of that zamindar though the terms varied as to the timo of 
payment aud the source from which the maintenance was payable. It was 
made payable out of the estate as its income. In a suit for the recovery of 
theallowance by the plaintiffs from the 1st defendant who had since become 
the zamIndar it was contended that the financialcondition of the zamindar 
did not admit of the same paymont and the contention was upheld. 

Held : on appeal. 

That the plaintifis could not fall back on the compromise as its 
terms varied from the agreements and the rate provided for by the agree- 
ments was liable to variation owing to changed conditions. 

Held, per Spencer J.—That the appellants could not rely On the terms 
of the compromise in so far as they affected immoveable property as tho 
agreement was not registered. Chelamania v. Rama Rao followed. 

A maintenanco allowance does not lose its character of being liable to 
be increased or decreased by the mero fact that it is embodied in a decree 
or agreement. 

An agreement providing for the payment of a permanent allowance to 
a person aud his linoal descendants out of a zamindari is void as contrave- 
ning the rule of Hindu Law against the oreation of interests in favour of 
of unborn persons. 

Per Sankaran Nair J.—In tho absence of proof that the agreements 
were executed under circumstances binding on the succeeding zamindars, 
they bound only the zamindar that executed them and maintenance nob 
being such a charge as to preclude the zamindar for the time being from 
alienating portions of the zamindari for necessary purposes, the rate fixed 
by theagreement was liable to variation owing to changedconditions. 

Venkatappa Nayanim Varu v. Rajah Thimmu Nayanim Varu. (San- 
karan Nair and Spencer JJ). si ae sa 559 
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Si Impartible estate—Joint family property—Rule as to adoption- 


to last male owner —Applicability coe 
——-——Inheritance—Rights of illegitimate children. See Hindu Tan 

Siridhanam see os 
` ——{Inheritance—Mitakshara—Bandhus —Heritable sapindyship= 

Mutuality essonbial . ý 
~———Joint fa. mily—Mortgage i in Jang of one of the members aN punds 

i * belonging to the family—Right of swit without joining the other mem- 

bers—Manager—Right to Sue ~Disputes in the family or revocalion of 

authority by others—Ef fect of. 

“ Where a mortgage was takon by a member of a joint Hindu family in 
his own name out of funds belonging to the family but without disclosing 
that he was acting as'agenb of the family. i 

Held, that ho was entitled to sue on the mortgage without joining the 
other members 

Per Kumaraswami Sastri J :—The ane of the manager to sue on 
contracts entered into‘with him cannot censo by the mere fact that there 
are disputes in tho family or that the other members affect to revoke his 
authority to act on their behalf. 

Adaikalam Chetti v, Subban Chetty (oe John Wallis vo. C.J. and 
Kumarasami Sastri J.) - i a 
Maintonance of widow—Charge on a portion of the 
family ‘proporty—Personal decree, 

—Alicnation by coparcener of his undivided share 
of family property—Alienee—Auction purchaser, right of, to mosne 
profits aganist other members—Practice. . 














The alienee of the undivided: share ofa member of a J oint Hindu ` 


family does not become a tenant in common with the other members of the 
family and will not be entitled to the profits of such sharo from the date of 
the alienation. Nanjajya Mudali v: Shamnuga Mudali (26 M. L. J. 576) 
Observations in Ayyagart Vertkataramayya v. Ayyagari Ramayya:(25 M. 


690), Chinna Pillay v. Kalmuthu Pillay (T:L.R.35 M.. 47 20 M.D. J. 456),. 


and Subba ‘Rao v. Ananta Narayana (23 M, In J. 64), disapproved. ; 
Maharaja of Bobbili v. Yenbakard angun N aidu. (aiia C. 7. and 
Kumarasami Sastri J. ) 


Limitation, Art. 144—Adverse KAEKA from some of ` 


the members—Onus— Knowledge of adverse claim. 

Where only somo of the members of a Hindu co-parcenary alienate a 
property in favour ofa strangor and the latter takes poessession, it is never- 
theless incumbent on the latter to prove that his possession was adverse to 
the knowledge of the other co-parcénors before he can make out title bp 
prescription. 


Muthubkrishniengar v. Sankara Narayana: Aiyar. (Ayling & Tyabji 


JI) is ree: at avs 
Liability of sons for the debts of the father— Creditor not 
restricted to suit against all sons or against each for aliquot part. 

" Where sons are sought to bo made liable for a debt of their decoased 
father, there is no rule restricting the creditor to a suit against all the sons 





gr if he sues one only: to a suit for a portion of the debt, proportioned to. 
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his shave in the joint family property - he can gota deoree for the whole ! 
amount payable out of the joint family Property or separate property of the : 
father in the hands of the son. , i AN 

Salem Town Bank (Lid.) v. Ramaswami Aiyar. Hya . 286 

Maintenance of widow —Joint fomily—Caleulation—With r re ` ‘ 

ference to income and share of the husband at the date of sutt—Per-: 

sonal decree refused—Charge on a portion of family property only 

arrears—Right to, in the absence of waiver. 

Where in a suit by a widow for maintenance against her husband’s Ys 
brothers it appeared that the major part of the income of the family was ie 4 
derived from a fwmily trade in which the plaintiff's husbaad took part but 
had developed considerably since his death. > 4 

Feld that the amount of maintenance should be fixed by reference to ` a 
the income of the family as it stood at the date of tho suit and not as it ` ' : 
stood at the date of the husband's death. a 

Held that the basis of calculation also should hive reference to the 
husband’s share as at the date of suit if he were then alive and not as it ; 
was at the date of his death. oa 

Adhi Bai v. Cursandas Nathu (I- L. R. 11 Bom. 199) Madhava Rav 
Keshav Tilak v. Ganabhai (I. TL. 2. Bom, 639) Sukan Sah v. Gangajati 
(18 I. 0. 486) followed. 

In the clrcumstances, their Lordships thought that a personal decree 
was unnecessary or that the maintenance should be made a charge on all 
the family properties and gaye a decrae merely charging rhe maintenanco 
on a portition of the family properties. 

A Hindu widow is entitled to arrears of maintenance in the absence 


acne 


: of waiver. 
Manika Mudaliar v. Sonbagia Ammal (Sankaran Nair and 
Spencer JJ). wt Sa wee Sak ‘291 


——-—- Maintenance—Impartible Zamindari—Agreement for mainten- 
ance —Liability to variation—Reasons for—Interest in favour of 
unborn sons ve see se, 655" 

——_——Mitakshara, ‘School—Inheritance_ Sopinda—Bhinna, Gotra 
Sapinda-Fifth degree from the propositus—Mutuality of sapindaship, : 
essential —Principles of construction —Classes of heritable rélation- i A 
ships—Addition ta tf permissible—Sapindaship--Meaning of—Crown a 
—Rights of against relations beyond five degrees. 

Held, that the Sapinda relationship (according to the Mitakshara oe 
school) on which the heritable rights if founded, ceases in the case of 
Bhinnagotra Sapindas with the fifth degree from the propositus end that 
in order to entitle a man to succeed to the inheritance of another he must 

` be so related to the latter that they ave sapindas of each other, 


GridhariLal Roy v. The Government of Bengal (12 M.I.A. 448) which ste ee 
laid down that the enumeration of bandhus was not-exhaustive but merely eF 
illustrative does not warrant the ‘contention that the classes specified by - aig 


Vijnaneswara can be added to.-(Their Lordships express no opinion on the 


point.) . 
Quere if the Crown can succeed against person related beyond five 


degrees through females. 


32 


Hindu Law.—Condd. 

The Hindu law contains its owa principles of exposition and 
questions arising under if cannot be determined by abstract reasoning or 
analogies borrowed from other systoms of law bnt- must depend for their 
decision on the rules and doctrines enunciated by its own lawgivers and 
recognised expouu ‘ers ` 

Sapinda relationship on which the right of inheritance is founded 
under the Mitakshara moan consanguinity ina distinct legal sense as 
explained by the author in the Achara Kanda. 


Authorities on Hindu Law roviewed, Babu Lall v. Nankuram (22 Cal, 


4 


989), Umaid Bahadur v. Udai Chand (6 Cal. 119), Lullubhai v. Nankuvar- 


bhai (2 B. 388), Mayne’s Hindu Law, West and: Buhbler's Digest of Hindu 
Law Vol. 1 p. 119, 120, Sarvadhikari’s Tagore Law’ Lectures, Shastri Golap 
Ghunder Sarkars’s translation of Viramitrodaya, Rao Vishwanath Mandlik’s 
translation of Yajnavalkya, Commentary on Hindu Law by J: N. Bhata- 
charya'referred to. . 

Ramchandra Martanda Waikar v. Vinayak Venkatesh (Mr, Ameer 
Ali (P. C.) 
Nattukottai Chetties—Tr ade assets-Pamily y ETEA differ- 

ence between. 

In the case of Nattukottai Chetties, there is no difference between 
trade assets and famiiy property. (Chidambarem Chetty v. Ramasami 


Chetty (27 M. L. J. 681) “followed. 
Arunachalam Chetty v. YVeiliappa Chetty (Sadasiva Aiyar and 


Napier JJ.) 
Necessity—Alienation by a Hindu whine ati a—Consent of 


revorsioncr's—Acguiescence on the partof reversioners—Family ale 

ment. 

Where it-appeared that at a time when the widow was not in possession 
though she had established her right after a long litigation and there was 
danger from the growth of adverse rights in actual possessors of the land 
she had granted an Ijara for 60 years in favour of two of the reversioners 
and a Dar Ijara some time after in favour of the other, the effect of which 
waa that the property was divided up by her among the reversioners raser- 
ving for herself a small income as maintenance and on the death of one of 
the grantees of the Ijara, his sons continued in enjoyment till the death of 
the widow which took place 11 years after. : 

Held, ina suit by. them to set aside the ijara as an unauthorised 
interference with their reversionary interest. 








agreeing with the High Oourt, that the arrangement was dictated by 


necessity and was binding on the estate. 


That there was no reason to hold that the settlement by which peace 
for 80 years was brought into the family was on unjust arrangement thrust 
upon a helpless widow by her influential relatives, that the fair inference 
from their conduct was that they believed that the arrangement had been 
made in good faith and under circumstances of necessity. h 

It is a feature of the law as administered by the Board toattach great 
weight to the sanction by expectant reversioners of an alienation of property 
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Hindu Law—(contd.) ; 
by a Hindu woman as affording evidence’ that the ` alienation was. walle 


circumstances which rendered it lawful and valid. che p i 
Bijoy Gopal Mukerji v. Grindra Nath Mukerji. (Lord Moulton P.Ç.) | 218 
——-—Perpotuities—Annuity to a person and his ee .on the 


estate in default of payment—Validity of e.a . 694 
—~——Relinquishment by father-Whether should be in favour of all dihar- ia 
coparceners. See Hindu Law Gift se s a 272. 





Rule against perpetuities— Annuity to a person and his heirs 
may be charged on estate on default—Deed-Construction—C harge or 
personal covenant—Santati Paramparyamayi—Collateral heir inclu- 
ed—Transfer of Property Act, S. 40—Heir taking as grantee—~—Char- | 
acter of the estate mot affected—Release—Construed as transfer. | 
Where in settloment of the rights of a claimant to the Zamindari ‘of h 

Ramnad, the then Zamindarni covenanted for herself and the future ` 

holders of the Zamindari that they would pay to the covenantee and his” 

heirs (Sdniait Paramparyamayi) a monthly allowance of Rs. 700. 

Held Por Chief Justice : that the allowance was not a charge on the estate 

but was in the nature of an annuity and could in Metals. of payment be l 

made a charge on 2 portion of the Zamindavi. on te 
Per Seshagiri Aiyar J.:, that on a proper construction of the agros- 

ment, ‘the allowance must be deemed to have been niade a charge on the” 

Zamindari but even otherwise the covenant was one annexed to the 


EPET 


- ownership of the Zamindari and ran with it under 8. 40 of the Transfer of ~ 


Property Act. 


Held Per Curiam : that in any view, the provision was not obnoxious 
to any rule of Hindu or English Law against perpotuities, 


Held further : -that‘the agreemeat enured for the benefit of not only 
the lineal heirs but also of the collateral heirs of the. covẹnantee. 


Heid also : in the circumstances of the case the fact that the present MES 
Zamindar took the estate under a trust deed did not affect his liability. f 


Per Chief Justice. Quaere : whether it was open to the late Raja to 
discharge his heirs of the liability by means of a voluntary conveyance in. 
his favour. h 


“Per Seshagiri Aiyar J ; where property is given to a person who would 
otherwise be entitled to itas heir, the character of the property is is noti 
changed whether the transfer is inter vivos or by will. 


Where the admitted heir of a deceased person executed in favour. of 
another a deed which after reciting that there was some question whether 
he or the other was the heir, provided that in consideration of a payment, 
of Rs. 1000 the former should give up in favour of the latter his claim as 
heir of the deceased and all rights connected therewith and that the latter 


.should enjoy the éstate with all rights of ownership and that the executant , 


and his heirs should have no claim to it. 
Held, that the deed.operated as a valid transfer of his rights as- heir, 
Rajah of Ramnad v. Sundarpandiaswami Thevar.) The Chief Justice 
and Seshagiri Aigar) © | ai a iik a 694° `’ 
5 : 
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Hindu Law—(eontd.) 4 . 
Stridhanam—Succession to —Degraded woman-—Competition 
between legitimate son and illegitimate daughter—Rights of illegiti- 


mate children under the Hindu -Law—Law applicable to dancing _ 


girls whether to be applied to offspring of prosititutes—Unchastity— 
. Whether severs ties of blood. . 

Unchastity of a -indu woman does not sever her relationship with 
her kindred and the Stridhanam property of a degraded woman devolves 
according to the ordinary rules of Hindu Law. 

In a competition between the legitimate son and an illegitimate 
daughter held that the son excluded the daughter in succession to the 
stridbanam of the mother. 

Tlegitimate children have no rights of inheritance under the Hindu 
Law especially in the Mitakshara system unless the texts specially provide 
for them as in the case of the illegitimate sons of Sudras. 

Unchastity of a married woman will not bring her within the class of 
dincing girls so as to enable her to exercise the rights which by custom 
and precedent have been allowed to them. 

The word ‘daughter’ in the Chapter on succession should be under- 
stood in its primary sense of legitimate daughter. 


Minakshi v. Muniandt Pannikka (Oldfield and Seshagiri Atyar IT)... 





—Succession—Custom excluding widows and females eee 
———-—Widow—Maintenance—Calculated with reference to income of 
the family at the date of suit ane : fas bee 





Widow—Sale by—Major portion of consideration binding-Bona 
fide—Price not unreasonably low—Sale upheld. 


Where the major portion of the consideration for a sale bya Hindu 
widow was found to be binding on the estate and it was also found that 
the sale was bona fide and the price paid was not tunréeasonably low. 

Held, that the sale should be upheld Felaram Roy vy. Bagalanand 

14 0. W. N. 895) followed. , 
` Thalagarn-Ramanne v. Kalagare Gangayya (Miller and Tyabji JJ.) 
‘Widow— Adopted son—Adverse possession against—Suit to recover 
possession of'immoveable property—Limitation ees 





Limited or absolute See | sae . “be oes 
Bengal School Will—Haccutor—Sale by, without stating 





that sale is as executor-—Siridhan—bona fide purchaser for valuy—_ 


Unmarried daughter of daughter as legatee—Deed—Construction— 

Plain interpretation—not to be controlled by indications of intention. 

Where a Hindu had given away by will his house to his daughter sub- 
ject to certain annuities and appointed one of her sons as one of the execu- 


tors who to pay off certain mortgage debts created in the interest of the 


estate, sold the house in question without expressly mentioning in the 


deed that he was selling as executor, but on the other hand stating that he’ 


{and others) were selling “all the estate right, title, interest, claim and 


demand whatsoever of the vendors unto and upon the said messuage, land,” 


hereditaments and premises and every. part thereof, and also all deeds 
papers, and writings solely relating to the said premises or any part 


—Will—In favour of females—Construction—Nature of estate— | 
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thereof now in the custody of the vendors or which they can procure with- 
out suit,” on the death of the daughter one of her unmarried daughters 


claiming the estate as stridhan of her mother calling to question the con- ` 


veyance thereof by her brother as by one that had no title thereto under 
thé-Bengal School of Hindu Law. ii 


Held that the conveyance by the vendors of all the right, titio and ` 


interest which they possessed included the right which one of ther pos: 
sessed as executor. 


That to hold on what the court considers the indications in the deed ` 


and the intention of the parties that only the beneficial interest possessed 
by the vendors should be conveyed would be to contradict the ‘deed itself, 
that it is a settled rule of interpretation that a deed must be interpreted by 
the language used interpreted in its natural sense. 

That it would be entirely contrary to settled principles of law as well 
as most unjust to bona fide purchasers were the’ Courts to allow its plain 
legal interpretation to bé affected by speculations as to what particular 
rights existing in the various vendors were present to the minds of some or 
all of the parties to the conveyance at the date of the execution. 

Bijraj Nopani v. Sreemutty Pura Sundary Dassce (Lord Moulton P.C.) 
——-Will in favour of females—Construction—Nature of estate~ 

Limited or absolute ostate—Grant to a male and female by the same 

clause— Use of same words for charity—Inferonce of absolute estate to 

all, 

Per White C. J.—The presumption or rule of construction that under 
a Hindu will where the testator devises or bequeaths property to a female 
the intention is that she should take only a life estate does not apply toa 
case where from the will as a whole the intention i is Clear that she should 
take an absolute estate. 

‘Per Seshagirt Aiyar, J Where the words of gift are capable of con- 
ferring an absolute estate, it cannot be ‘cut down simply because the 
devises is a female, Sanbasiva Aiyar v. Vonkataswara Aiyar (1) (I. La R. 
81 M. 179) referred to. 

. Tendency towards a more liberal construction in case of grants to 
women referred to. 
`. Wherg, a testator devised property by one single clause to his brother's 


daughter and a niece’s son who were to take as tenants in common, and the - 


same expression was used when giving property toa charity, Held that 
the proper inference was that the same kind of estate was conferred on all 
the legatees and all of them took absolutely. 


Ramanuja Aiyangar v. Saiagdpachariar. ‘(Sir Arnold _White-C.J. 


and Seshagiri Aiyar J.) . weet Fy saa She teats 
Gada AEE dae Sor life for maintenance given by 





will of the husband—Does not lapse for “‘tunchastity-—Conditions not 


bo be added. 


“There is no certain and necessary implication that a Hindu who pro- ihe 


vides for the maintenance of his wife ‘after his death intends: to deprive 
her of it if sho should become unchaste. -- 


PAGE 


98 


329 


-36 


“Hindu Law—{conid.) 

It is not open to courts to add to the terms of the will and impose 
conditions on the legatee which the testator might have imposed if certain 
contirgencies were. present to his mind. 

Held accordingly that an annuity given ‘to the wife for her mainte- 
ance by the will of the husband purporting to be for her life would not 
lapse by her unchastity. » 

Parami y. Mahadevi (L.L. R.. 34 B. 278) followed. 

Bommaya Hegade v. Jalayakshi (Sadasiva diyar and Tyabji TI)... 

„Hindu Transfers and Bequests Act—Madras Aci Iof 1914—Retros- 
poctivo operation of —Will—Construction—Bequest in favour of unborn 
persons—Validity of —Gift as Stridhanam but provision for property 
going to destendanis—Effect of. 

Madras Act I of 1914 has retrospective operation eae to the extent 
that it applies to wills made before the passing of the Aot where the dis- 
positions are intended to come into operation ata time which is subse- 
quent to the passing of the Act. Ib has no application when the testator 
died long before the passing of the Act and ‘according to the law then in 


_ force the property has vested in the heirs on the footing that the disposi- 


tions are invalid as being in favour of unborn person. 


Where a will provided that the testator’s children should remain to-- 


gether and hand over their earnings to the executors who are to support 
them, that the earnings so handed over and the rents collected with any 


surplus should be accumulated for the benefit of the grandchildren and .- 


that the property should be taken by his grandchildren on the death of his 
children; the grandchildren being unborn at the death of the testator, 
Held that the disposition was invalid and the property vested in the heirs 
of the tostator as on an intestacy, but that a provision in the will that out 


of the income, 100 persons should be fed annually as a matter of charity, . E 


‘ 


was valid. 
Where property: was given to a daughter as Stridhanam but it was also 


provided that on hér death the proporty should go to hèr descendants, ` 


Held: the fact that the disposition in favour of tho desceridants is invalid, 


would not invalidate the disposition in favour of the daughter and that she ` 


took the proporty as her stridhanam. 

Varadaraju Mudatiar v. Narayauasame Mudaliar. (Kumarasami 
Sastri J.) aaa w ar ki Sage 
Inam-Temple service—Grant by Government and not by temple authori- 


ties— Alicnation—Trusices cannot intervene to preveni— Successor tyr 


office—May sue to recover. 


Whore the inam is ons granted by the Government to a person doing 
sorvice in the temple and not one granted by the temple authorities, the 
latter cannot intervene to prevent alienation though the Government 


might. 


recover theinam onthe principle of Pakkiam Pillat yv. Seetharama 
Vedyar (14 M. L. J. 184.) 

Matte Sarayya v. Vepparathi Vydyanatkam. (Miller and Sadasiva 
diyar JJ.) 8 - fos a sak tea 


Obiter : if the present servant is removed, the successor in office could 
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Inam—Granted by Zamindar and confirmed by-Government—Not.resuma- ' 


Paci 


ble by temple Bonde Bias of resumption in Government. See Reli. ©” 


gious Endówments - 2° ots ey ron 


Inam Agraharane Villsge—Grantes owning the Kudivaram at the time 


of the grant=~Presumption as to, See Madras Estates Land Act aia set 


Inheritance—Right of illegitimate children. See Hindu Law—Stridhanam. l 


‘7109 


—————-—Whether the same law applicable to prostitutes as todan- “- 7 


cing girls. See Hindu Paw—Btridhanam 


Insolvent Debtor's Act, 1848 (14 & 12 Vic. Oh. MENANG 


debtor—Sale by Official Assignee—Sale— Execution of decree -after ~ 


- . vesting of property in Official Assignee—Notice—Procodure—S. 49— ..., 
248, 32, 372 and 291 of Civil Procedure Code of- 1882—Practice— pa 


Raising poiné of limitation for the first time. 


Where subsequent to the attachment ‘and ordet for sale of cértain ` 


property an order was made under the- Insolvent Debtors’ Act, 1848, 


vesting the properties in question in the Official ‘Assignee who. was then ` 


served with notice as to why he should not be brought on record in place * 
of the judgment-debtor and on his failing to appear the property was ‘sold 
by auction, the Official Assignee also selling the properties in due course, 
and an action being brought to determine which sale was valid : 


Held, that attachment in ‘execution ‘though followed by an order for si - KE 


sale did nôt confer on the judgment- creditor any charge on the property, 5 
. its effect being only to avoid private alienation, that the effect of an order i 


in insovency being to vest the property in the estate of the insolvents in, 


the Official Assignee and to bring: the judgment-creditor’ s.claim down to . 
the level of the dlaims of other creditors, the sale in execution was irregular. i SA 


and that of the Official Assignee good. 


+ 


That the notic issued tothe Official Assignee being only ane to show eet 


cause why he would not be substituted in place of the judgment-debtor and 
not one as if ought to have beon under S. 348 to show cause why the 
decreo should not be executed against au the order could not bind the 
Official Assignee. 

Having regard to §. 49 of the Tabslvent Debtor's Act, the proper order 
the executing court should have made under the circumstances was sto 
stay the sale. 

Sarkies v. Mussammat Bhundho Baee i N, W PR. 172 Goodall v 
Mussoorie Bank Did., I. L.R 10 A97 Gopal Chunder Chatterjee v. 
Gunamon Diasi I. L. R. 20 O 870 approved. Matkerjun Bin Skidram 


appo Pasare v. Narhari Bin Shivappa. L. R. QT I A 216 held not 
applicable. f 
Held, further, that a point of limitation never raised at any stage of 
‘the proceedings in courts below, and which required ‘an inquiry into facts 
could not be raised for the. first time before the Privy Council. . 
Ragunath Das.. Sundar Das (Lord Parker P.O) a - EE 





ao 


infringement of Patent—Pleas—Want of subject matter—Included 
-in General Clauses Act,—S.6—Indian Patents and Designs Aot II of 
1911—Suitsinstituod before —Applicability of—In respect of defences upon. 

Under the Patents Act of: 1888, the defendantin an action for. 
infringement of Patent is not allowed to raise the defence that the device 
is not new unless he satisfies the conditions of S. 29 Cl. (4). 


Plea of want of subject-matter is included in the plea of eee 


novelty and is excluded by-the section. 

-Having regard to 8..6 (a) of the General. Clauses Act, the provisions 
of Act IT of 1911 enlarging tlie defences open ina suit for infringment 
cannot.apply to suits instituted before the coming into force of that Act. 
Sundara Rajap v. Kuppusami Iyer. (The Ofig. Chief Justice and sis 

Aiyar J.) Sei 
Jalkar (fishery) grant by Sovereign—Several Fishery—Tidal rivr— 

Changing of the course—Right to follow the river—Property im the 

“bed of. the. iver—Riparian owners—English and American Law— 

" Evidence of grant—Stare decisis—A pplication of law in other country 
or of different time—Regard to be had to historical, social and 
physical condition. 

In a suit by tho plaintiffs as propristors of a soveral fishery in certain 
tidal navigable rivers for possession of an exclusive fishery in a portion of 
a river channol they were not able to produce the original grant but 
produced among other papers (i) an Ekjai Hustbud in respect of their 
Pergurtnah for the year 1790 which showed that it included a Mahal 
julkar (ii) a Hakkikat chowhaddi bandi for the year 1795 which showed 
that the name of the Jalkar Mahal was the river Balwanta and Bil Baoor 

“with specified boundaries though only part of it was now traceable (iii) 
Dowl Kabuliyats of 1798 and 1799 specifying the amount of dow! Jumma 
ofthe Jalkar (iv) an’ Isomnavisi Mouzbavari of 1821 mentioning the 

: FJalkar of the river Balbanta asa mouza of plaintiff's pergunna (vy) a 
itobokari of the Court of the Collector of Faridpur which recognised that a 
Mahal Jalkar was included-id the plaintifs perguinnah and also gave the 
upstream and downstream limits. 

Held though the evidence of a Government grant of an exclusive 

y fishery in navigable waters ought to be conclusive and clear, in so far as 
such evidence could -be expected to be forthcoming as to grants more than a 
century old, the evidence in this case was sufficient to show that the. 
competent authority the Government of India in the right of the Crown 
did actually grant to the . - plaintiff's predecessors in title or settle with 
them so as in effect to give Jalkar right of several fishery in certain of the 
waters of the portion of the Ganges system in question. 

Held further that under the rule of law settled by the Gecisiong i in 
Bengal, plaintifis as such grantees were entitled to follow the shifting 
river for the enjoyment of their exclusive fishery so long as the waters 
form’ part of the rivet system within the upstream and down stream limits’ 
of their grant and whether the Government owns the soil subjacent to 
such waters as being the long established bed or the soil is still in the 
riparian proprietor ås beng the site of the river’s recent encroachment. 


vi 


Inventions snd Designs Act (Act Y of 1888), Ss. 20, 29—-Suit for . 
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Jalkar—(Conid,) : S ao g -PAGH 
, Held also that as it was not shown that the rule established by the == 
judicial decisions in Bengal was mainfestly unjust or flagrantly in- ' 
expedient, their Lordships would not substitute for it a rule of Common .. —~—. 
Law which was framed for widely diarani conditions prevailing in - ' 
England. i 
_ Indian, English and American rules aś to waters. stated and 
compared. 
In proposing to apply the juristic rules of a distant 6 time or country _ = 
to the conditions of a particular place at the present day, regard must be 
had to the physical, social and historical conditions to which the fle is ` 
to be adopted. ii 
Hori Das Mal v. Mohamad Jali (I. L. 110. 484) Ishur Chand, 
Ram v. Ramchund Mokhurji (1. S. D.A. Rep. 221) Gopeenath Roy v. , 
Ramchunder (1 Maonaghten’s . Select Reports 298, :9 Sevester’s Rep. . yt 
467.) Lukhee Dasee v. Khatinah Besbee (29. D. A. Rep. 51) Nobokishen ` 
Roy v- Uchchoolmund Gosain (9 Sevester 465 Note.) Ramanath Thakaor © 
v. Eshanchunder Banerjee (2 Savester 468. (Gureeb Hossein Chowdhri v. 
Lamb (20 8. D. A. Rep: 1857—1361) Nobinchunder Roy Chowdry v. 
v. Radha Pecrce Debia (6 Suth W. R. 17) Gobind Chunder Shaha v, 
Kahja Abdool Gumie (6 Suth W. R. 41.) Tarine Churn Sinka v. Watson 
and Co., (I. L.R. 17 Cal. 968), Gray v. Anund Mohun Moitra (W. R. 108) 
Jogendra Narayay Roy v. Craw ford (I. I. R. 32 Oal. 1141 Bhaba Prasad 
v. Jogadindra Nath Kay (I. L. R. 38 Cal. 15) Mayor of Carlisle v: Sr 
Graham (I. L. R. 4 Ex 365—3868 per Kelly O. B.) Foster v. Wright (£C. Sar 
P. D, 488 (P. C-) In re Hull and Selly Ry, Co., (5 M. and W. 827.) Forbes : 
v. Meer Mohamed Hossein (12 B. L. R. 216) Prosunne Coomar Sircarv.  ; 
Ram Coomar (I. L. R. 40. 88) Parodey v, Seele Kint Banerjeev. B.I ii. 
Co., (6 M. T. A. 267) Nogendro Chandrase Ghov. Mahomed Esoff (10 B. 
L. R. 406) Chundar Jalesh v. Ram Chunder Mookerjee (15 Suth W. R. 
212) Mohiny Mohun Dass v. Khaja Aksanullah (17. Suth W., R, 78) : 
Collector af Maldah v. Syed Suduradire (1 Suth W. R. 216) Huree Hur ZS g 
Mookerjee v. Chunderyhum Dutt (17 S. D. A. Rep, 641) Collector of i 
Rungpore v. Ramjadub Seni (2 Sevester, 378) Radha Mohun Mandal v. 
Neel Mudhub Mandel (24 W.R, 200) Satcowri Ghosh Mondal v. Secretary - 
of State for India (1, L. R. 22 Cal. 252) Mercer v. Denne ge Ch none 
reviewed. f 
Raja Srinath: Roy v. Dinabandiae Sen. (Lord Sumner P.C) > .. 419 ; 


Jurisdiction of Civil Courts—Inam village—Admission of plaintiff regar- 
ding Kudivaram—Ousting of Jurisdiction, See Madras Estates Land 








‘Act... aye kah iis <4 283 
of Courts having Crown’s jurisdiction over infants. Sea Hindu 

Law ... eee sees ise o 80 
—-Not excluded in the absence of special provision = - see 184 


Ejectment—Suit by owner of part of an estate against tenaut— 
Cognisable only in Revenue Courts—Madras Estates Land See Madras 
Estates Land Act... . on Pees ae © 490%" = 
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Jurisdiction of Civil Courts—(Conid) 





Conferred by statute 


————Objeotion to—Whether can bè raised before the ee Council— ' ` 


The point raised only in the first Court. See Sonthal Parganas Regu- 


lation i oes see 
Kulachar attaching to Babuana and Sohag Grants, Sce Hindu AE S 
custom aes : aes 


Land Acquisition Act Hs (hk I of 1894)—Ss. 19,23.—Burden of Proef 


On the claimaht to prove value insuficient—Reasons not given by Collector ` 


Effect of—Specultive, value by reason of proposed land development— 


When to be taken into account—Hopeé that the very lands might be acquir- - 
ed—Prices. paid under useless anhancement of value to due to hope of rise 


in the value of lands not doquired otherwise—Basis of value io be kept 
separate. 


In land acquisition cases, the ordinary rule is that the burden i on. 


the claimant to prove that the valuation by the Collector is insufficient 


but the burden varies according to tho natiire of the enquiry made by the | 


Collector. If no evidence has been taken by the Collector and he has given 
no reasons to support this conclusion the burden is very lightly discharged 
his mere ipse dixit being of little weight and no prima facie evidence of 
the correctness of the award. 

Effects which any suggested land development may produce on: prices 
must be exeluded except to the extent to which it is shown that such 
speculations have actually entered into the market price of the land fo a 
acquired. 

Secretary of State for Porign PRT v. Chan lesworth Pilling & Co. 
(26 Bom. 28) followed. 


—Judgment of English Cours ona non-resident Indian sje . 


Where in the hope that the very lands might be nite high prices - ` 


have been paid for them the speculative value so attached is of little assis- 
tance in fixing the market value. . But when itis known that there will 
be some scheme of development and it is hoped'that the scheme will 
enhance the value of the lands not actually acquired, such suieceanent 
in value must be taken into account. 

The bases on which the valus of the lands acquired is calculated are 
numerous but it-is necessary to keep the basis actually adopted clear sand 
not to shift the point of view. 

_ Marwadi Padmaji Miachand v. near Collegtor of Adoni (Tyabji and 
Spencer JJ). ie ws aa 


Landlord and tenant—Patni EN NA obs free of undertenures— 


Landlord and tentant relationship essential. See Patri Regulation ... 





after notice to landlord—Tenaney created by contract and cases 


‘governed by Transfer of Property Act or Estates Land Act excepted. ~ 


Tn case not governed by the Estates Land Actor the Transfer of 


Property Act provided that the tenancy is not one created by contract, the>- 


oceupancy tenant, who transfers his interest ceases to be. liable for rent 
after, he.gives notice to the landlord of the transfer. 


—Transfer of occupancy right—Liability for rent | 


41 
Landlord and tenant—(contd). KING as 
Ranga ‘Ramanujachariar v, Srinivasa Aiyangar “(Sadasiva 4iyar 


and Tyabji JJ). Ries 9 a8 <i Sen 
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Legal Practitioner’s Act, $. 28 ~Promissory note se out-fees not filed in in f 


Couri—Dismissal of suit—Civil Procedurė Code, O. 3, R. 2—Suit 
on original cause of action not barred—Limitation Act, 8. 19— 
Acknowledgment—Pr actice—Point of limitation raised inr evision— 
Mixed question of law and fact—Not open. 


Dismissal of a suit on a promissory note given to a Vakil for out fees 


on the ground that it was ‘not filed in Court‘as reqdired by S. 98 ot the” 7? 
Legal Practitioner s Act does not bar a fresh suit on the original cause of ` 
ection and the promissory note may ‘be used ` as an acknowledgment of the 


original liability. 


A point of limitation cannot be raised for the first time in the High 
Court in revision when it involves a mixed question of Jaw and fact. 


Natesa Mooppan v, Ramachandra Aiyar (Kumarasami Sastra J.) ... 
2: 


Letters Patent Cl. 17—Powers of High Court under. See Hindu Law ... 


Cl. 15—Appeal against an order dismissing revision petition. See 
- ©. P.C.O. 29 R. 1. 


Limitation—Some of the co-heirs barred—Whether benefit accrues to the 
` other co-heirs, See Mahomedan Law os 


Adverse poasession— Swit against Governmont—Publice pathway 
— Possession for over twelve years--Presumption—Burden of proof of 
possession by Government within 60 years—Rule as to—Not inflexible. 





Where it was found that the plaintiff was in ‘occupation of a portion 
of a public pathway since 1868 and no act of possession on his part or on 
the part of the Government prior to that date was proved. 

Held, that the pathway being presumably enjoyed by the public, thero 
could be no presumption of possession by anybody else before that time 
against the Government and plaintiff's suit was rightly dismissed. 


Per Kumarasami Sastri, J :—There is no inflexible rule that in a suit- 


89 


against the Government for recovery of possession against the Government - - 


plaintiff is entitled to succeed merely by showing possession for over twelve 
| years before suit unless Government can show possession within 60 years. 
All that the cases decide is that when possession whose origin cannot be 
definitely fixed has been proved against the Government for a long series 
of years- (not less than twelve): it is reasonable to presume that 


such possession commenced at a period over 60 years ago soas to throw on - 


the Government the onus of showing cither subsisting ‘title or possession 
within 60 years. , à 

< Sambasiva Mudaliar v. Secretary of State i India (Seshagiri Alat 
and Kumarasan Sastra Jd.) See tee aed ioe 


Limitation Aet (KV of 4877), S. 4, Art.’ 179—Mortgage decree—Appeal 
to Privy Council—Dismissal -of appeal for 'non-prosecution— When 


time begins'to run. See Patni Regulation cee ES on 


6 


~- ---299 


y 
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Rule V of Order in Council dated June 18, 1868. 


Where an appeal to the Privy Council from a deéree “of ‘the ‘High 


Gourt in a mortgage suit stood dismissed for want of prosecution under Rule 
V of the Order in Council of June 13,1853. - 


Held, that Art. 179 of the Limitation Act governed the case and that j : 


time ran from the date of the High Court decree and not from the date of 
the dismissal of the appeal in the Privy Council as there was no final 


order or decree of the Privy Council dismissing the appeal and also none a 


was necessary under the rule., 
Batuk Nath v. Musammat Munni Dei, (Sir John Edge) (P.C.) 


—-—(IX of 1908), S. 5.x parte order excusing aio AK ta“ 


be objected to at the hearing-by the other si de. 


(XY of 1877),j8. 3, 2nd Schedule, Art, 179. ee aats s5 
. > iration—Practice—Dismissal of appeal for non-prosecution under. € 


An-order excusing delay under S. 5 of the Limitation Act passed ea. 


parte without notice to the other side can be objected to by the latter at 

the hearing: 

” Quaere if an ex parte aiden setting aside an abatement also would not 

stand on the same footing. ‘ 
, Malli Reddi v. Poddakka (Sadasiva Aiyar and Tyabji JI). se 


————8, 14, art. 62, 120—Suit for refund of assets—C. P..C., S. 78—-. 
“To the use of the plaintif °’ —Intention of receiver sot test—Time _ 


taken in revision—After order and before revision—Not ta be ovohided 
— Good faith prosecution in. 


The article applicable to a suit under 8. 73, C. P. C. for refund of 


assets is art. 62 and not art. 120. 
Vishnu Bhikaji v. Phadke (1. L. R. 15 Bom. 488) followed. 


The intention of the defendant at the time of the receipt of assets is. ~ 


not the test by which the question . whether the money is received tothe - ` 


plaintiff’s use within the meaning of art. 62 is to be determined. 
Mahomed Wahibv. Mahomed Ameer (I, L. B. 82 Cal. 527) ne 


Ramasami Chetty v. Rarikrisinama Chetty ar M. L T- T05) disent- spas 


ed from. 
Time taken in unsuccessfully pactuibe æ revision petition against 


the order cannot be excluded as such prosecution cannot be said to be in ° 


good faith having regard to the practice of the High Court not to interfere 
in revision when a remedy by way of suit is open. 


The time between the date of the order and ‘the date of the presentation - 


of the petition cannot in any event be excluded. In this matter appeals 


and revisions do not stand on the same footing. < 


Raja Erishto Roy v. Beer Chunder Joobraj (6 W. R. 308) distin- 


guished. 
`- Baijnath Lala v. Bamdoss. (Ayling ‘@ Hannay JJ)... 


§. 34, Ol. (1)—Mortgage—Date of execution immaterial- Baprese 
transfer or express agreement, conferring power of sale unnecessary. 





The question whether a document is or is not a mortgage within the’. 


meaning of S. 81, Ol. 1 of the Limitation Act dees not -depend upon the,--:: 
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date of its execution and å document which satisfies the requirements of f 
S. 58, Transfér of Property Act is equally a mortgage within the meaning 
of B. 81 of the Iuimitiation Acb whether the doouméiit- isone ereonted 
before or after- the Transfer -of - ‘Property Act, > - ss + 
A document may be a mortgage though it does- not orale an express e 
transfer of interest or an express agreement conferring a power of sale. 
Ramabrahman v. Venkatarasu (28 M. L. J. 181). followed. 


: Venkatarama ‘Atyar ve Suppa Naidis. y filler and Sadasiva 


aa JJ.) = bee oy tes ae : w=. 58 
ADE, 4—Whether applies to alisnstions by de facto guardians. 
:, See Hindu law  ... A 285 
s wArt. 146— Vendor and PE AE TTA sale 2 deod—Impliad 





covenant for title—Knowledge òf defèct of titl Nöt excluded by— 
Brotch—Limitation applicable to. 


In all registered conveyances executed after the Transfer of Property 
Act, a covenant for title is implied by S. 55, el. 3 of ‘that Act and the breach 
of that covénant is a “breach of „a contract in writing registered”, within | k 
“the meaning of art. 116 of the Limitation Act. ` 
Krishnan Nambiar v. Kannan (I.L.R. 21 M. 8) followed, Kovvur Basivi 
Reddi v. Nagamma (I. L. R. 35 M. 89) dissented from, Hanuman Kamat 
v. Hanuman Mandur (i. R. 19 C. 123) distinguished. 
The covenant is not excluded-by the mere fact that the vendee was 
aware of the defect in title. 
` Subbaraya Reddiar v. Rajagopala Reddiař(1914 M.W.N. 876), followed. 
pà Aruanchella Aiyar v. Ramaswami Iyer. (Sadasiva Ayiar. and 


Napier 77) ais fw bets. wales nes anan wee 917 
E | 424—Religious Office—~Receipt of income—Not ee 
of office—~Actionable wrong. See Religious Endowment . 100 


——Art. 142, 144—Property under lease—Mortgage by trustee for his . 
dwn purposes—C ourt sale and delivery—No evidence of collection of” 
rent—Burden mie Proving non- Ion by ‘dafindant—Dedication— 
Buidence of... - ie l 
Where in axéoution Gf a decree upon a mortgage in 1 fawotir of the defend- 

‘amt executed by the previous trustee for his. own ‘purposes without dis- = 

closing that hé was a trastes“of the property which was at: the time under 

lease in favour of a third party was sold and purchased’ by thé defendant - ~- 

who was also put in formal*possession and there was no evidence that at 

any time thereafter, rent was collected by the temple. 


Held, that art. 142 applied to the case and more than 12 years saving 
elapsed from’ thd date of delivery to the defendant, the suit i the succeed- 
ing trusteé to reéover the property was barred. 


There having been court delivery the burden was on the plaintiff to 
show that the defendant did not collect rent, and was not in possession. 


In the absence of any- written grantor evidehcs of exclusive appropria- 
tioni of the profits for the purposes of the temple, the mere faot that the 
income of the village had been used for the temple for “adlong;time; thatin. 
the accounts the village was called. jari or Tanaka to the temple and ‘even. 
the circumstance that the village was listed as a temple Village and wag A 
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administered by the Davastanam department, (the Raja TER the hero- sist) 
ditary trustee of the temple was held insufficient to make outa dedicas. `i.” 
tion of the village to the temple. a eee, 
' Per Tyabji, J—The fact that people wera willing to’enter into” dentinge Siati 
with reference to the property on the footing that it was Raja’s private- < 

property was a circumstance that could be relied on to show that theré `- “‘-*" 


was no dedication. 


Govinda Doss v: Rajah, Venkata Parani (Miller and Tyabji IIN... 196 
et: 144, 91—Applicability to suits by-junior Imembers of an i 
Aliyasantana family to recover possession of property alienated See ~ aE oe 

. Aliyasantana Law. weer abe we ^ 80 


Art, 444—Hindu Law—Widow—Adoption—Adverse possession 
against—Not adverse to adopted son—Suit within twelve years of 
. adoption. : 





Adverse possession against the widow i is notadverse possession against 
the adopted son and a suit brought by him for the recovery of immoveable 
property belonging to the estate within 12 years of his adoption is in 
time. f | | 
| Sriramulu v. Krishnanma (I. L. R. 26 M. 143), “Moro Narayan . A 
Joshi v. Balaji Ragunath (I. L B.19 B. 809), Hari v: Waman (2.B. L. y 
- R..411), Haruck Chand v. Bejoy Chand Mahtoh (9.0..W. N. 798), 
followed. | : 


Kancharla Venkatraman v. Kogantè Venkatramiah (Wallis Ofig. 


C. J. and Seshagiri Aiyar JJ) 55 oe a * 869 


Art. 166—Civil Procedure Code, S. '47—Order XXI, rr. 89, 90 
_ &. 161—Inherent powers—Scope of —Sale “contrary to direction in 
y decree—Application ta set aside—Limitation for. 





Where a sale took place contrary to the direction in the decree that it 
should take place`in a certain order. 


Held: per Oldfield J. thatthe application to set aside the sale ons 
` that ground was one undor S. 47 Civil Procedure Code and would: a 
governed by art. 166 of the Limitation Act. er 
“ "Art. 166 i is not confined to applications under Order 21, rr. 39, 90. . 
An appeal should not be made to the inherent powers of the Gourt - 
when there is a specific remedy provided by the statute. yas 


Scope of the inherent powers of Court considered. : 
Per Tyabji J +—Order 21, rr. 89 and 90 being inapplicable to thecasa, . 5 : 
the caso has to be dealt with under the inherent jurisdiction of the court ` 
to which art. 166 would not apply but following the analogy of those rules ` 
and art. 166, the court should not exercise its inherent powers when there 
is no substantial injury or the party -has been found guilty of laches by” 
not applying within 80 days as required by art. 166." 
Muthiah Chettiar v. Bava Sahib Xi | .. Bo 


: —--—— Art. 479—Dismissal of appeal for non-prosecutien—Deoree. nisi— A ` 
Limitation for SPPE the decree. See Practice KAN Gi 


sr 


s 
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Madras Act 1 of 1876— Regulation XXY of-1802-—-Grunt- by Zamindar ki 
~ —Bubject to payment—Permanent . lease —Lesscee -ndt owner. within R 


~ the meaning of—Separate Registration—Liability for. a u 
A permanent lessee is`not a transferee of proprietorship Or owner: uly 
within the meaning of Regulation XXV of 1802 or Act I of 1876 which is- 
supplementary to the Reglation angis to be read with rêferencs to it, 50 as 
to render the lands included i in the lease liable to be separately registered. 
Where a mokhasa tenure was resumed by the zamindar and the lands” ~ | 
were re-granted subjeot to fixed annual, payment. ase 
~- Held, thas the grant was ‘in thé nature of a permanent lease and the ee D 
grantee was- nob liable to have the lands. separately “registered in his name: 


Rajah of Vizianagaram v. Collector of Vizagapatam. (Wallis G. ae ; 
and Kumarasami Sastri J.) a. fee ts ou 7 878" 


semata] | or 1814— Retrospective operation Bequest in favor of unborn, 5 yn 
persons—Validity of... : So eee 681 
"Madras City Municipal Act (II of "4904), 8. 109— Byo- law 169— 
‘Food—Meaning of-—Drink “not included”—Aovated Waters —Umuhole- a, 
some—-Haposure for sale of. 
The word “food” iri byeldw 169 framed under S. 409 of ‘the City | 
“Municipal Act does not include “drink”; consequently a person cannot 
be said to violate that bye-liw by exposing for sale unwholesome aerated ` 
waters. Si 
Emperor v. Ganapathi Aiyar (Ayling J.) TAE 782 
Madras Civil Courts Act, S. 16—Custom—Manomedan Law Mappilias! 
—~North Malabar—Applicability of Marumakkathayam Law—No* 
_ presumption—Question of fact—Circumstances to be considered. 
The strictrules of Mahomedan law may be varied by proof of 
family custom or usage, the law to be administered by Courts being the 
‘law which the parties as a matter of fact by their customs and usages’ 
have adopted and not the law which either by a consideration of historical `- 
circumstances- -relating to the parties or. of their religious books or other- 
wise, the Court should consider to be the law that they ought to kave zt 
adopted. A + sepet 
‘7 Whether an alleged ‘custom oan be enforced at allor whéther ib is ci 
uncertain, irregular or unreasonable and as such ought not to be recogt S 
` nised is a quostion of law but the question whether the custom exists and 
if it exists, it applies to a particular ‘Berson or set of persons isa question 
of fact to be decided in each case “until it becomes so well understood a 
that the Courts may take judicial notice of it: 
It is erroneous to say that there-is a presumption in the caso of North ` 
Malabar Mappillas that they.aro governed by Marumakkathayam law as 
ib is not a matter on which there could be a presumption. . es 
Although if there had-been a series of decisions holding concurrently 
that the community has adopted this system the Courts might have taken - 
judicial notice of that fact, in the absance of such:a-series of decisions, the- >..." 
‘question remains in each case; a question of ‘fact, whether the particular. +27 
parties have adopted the one system or the other. In determining that.. - 
‘question, various civcumstances may have to be weighed on one side ‘and- > -> 


avast 


t . 


46 


Madras Civil Courts Act—({Conid). i PaGEe 
the other, “e. g., that the patties being Mahomedans,’. there ‘would bé.a-- 4-7. 
tendency to follow the rules of Islam, that a great mumber of families ås- 
‘a matter of fact observe.-the:\Marumakkathayam law, the-conduct wi 
parties, Wau, nsr ino ano CS Sae Pehar SE E a 

i Kunhambi v: Balanthar. (ayati “and 1 Spaidor JI). yor ag 186 


Madras Estate Lad Aot (Act'l of 1908), B. 8.—Pari of Hstate—Owier © ` 
of —Djéctinent agaist tenant Tuvisdiction-Cognisable only oy Re- sae 


venue Courts. ` 


The owner of a portion of an estate i is a landholder within the meaning. 

‘of -the Estates Hand Act whether the part, was severed before the passing of 

. the Act or after and suits by him {or evicting tonants can be brought only . 

in Revenue Couits. ? 
4 “Chipurapalli Apane V Bri Baja Ramachendra Kaju (Wallis 6. xX 

and Seshagiri Aiyär Fj. ` ae te fe AYO 


a , 8. 3 (2). d—Jur isdiction of Civil Courts—Inam “Village Nò | . s 
presumption as to Grantee nòt being | owner’ 2 of Eudivarani ‘at ‘the time 
of grant—Burder of proof. f 


The party seeking to oust the jurisdiction of the ordinary. “Oivil Court 
"tauet establish his right to do So and thers being no presumption that the `` 


"os 
"tson to whòm an'inàm has been granted was not the owner. of the kudi- ` 
A Ns, 


talam at ‘the timè of'the’ grant, in the absence of any admission of the ` 
-Plaintif or proof by the defendant that he did nob own the kudivaram, the, ine F 
jurisdiction ‘of the Civil courts would not be ousted. 





sone Cinna N agadu v. Bott Kanchi Venkata Sutaya {aio M.: 


ales T SR 


J WA akin v. Kutumbar ayadu, (01dpota miä Napier JJ), : 985 
, 8, 3 (2) d—Jurisdiction of Civil Courts—Grant of ee TORA 

Presumption as to grantee a not owner of, Kudivaram at the time Pats 

of grant—Burden of proof. < . : to, 00% 


In deciding whether a village falls within the scope of Š. 3 (9) a of tka 
Madras Estates Land Act there is ab imitio no presumption that the ' 
grantees were not possessed of the, Kudivaram at the timo oi the grant, ESR E 
This must be proved by the party alleging.it 4 ; i 

The party who seeks’ to ‘oust the jurisdiction ot the Civil Courts must 4 mie? 
esteblish his right “to dó 80. AG tc a 

J agañnathachařyúki v. Kutumbarayudu (27 M.D.J. 233) followed. bhi 


Papi Reddi v. Peda Venkatachar; yulu (Ayling and Napier JJ). | sa 567, 
———--8. 6— Landlord purchasing.the tenant's interest—Tenant in posses- S 

sion, notwithstanding at the time of the passing of Act—Effect of—- 

Righis of claimanis to~ kudivaram inter se not affected by aa 6— 

Landlord precluded, from acquiring tenant's interest. + 

Where at the date of the coming into force of the Estate. Dand Act the . 
defendant a „ryo .was.in possession of the property though his interest: ae : 
been purchased by the plaintiff-the Jandlord for arrears of rept.: a talno., 

Held that 8. 6 of: the Estates. Land Act conferred occupancy a on - . 
the defendant and the plaintiff could not evict him. :. ’- pees 


147 
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Markappali Reddiar v. Thandava Kone (1914 M.W .N. 798). followed. ae 
The right to the Kudivaram interest as between rival claimants there- 
to (other than the landlord who is debarred from claiming such interest) 
are not affected ‘by 8S. 6, cl. 1. bg 
- Sivapada Mudali v. Thyagaraja Chettiar. (Sadasiva Iyer & Hannay J3,). G65 


Ss. 8, 183—Private land—Conversion of Jeroitti into Kambatiam— 
Conversion—Evidence—Permissibility of—Private land—-Meaning 
of— Acquisition of Kudivaram and letting as private land—Proviso 
and exteption. 

Per Chief Justice : 5. 8 of the Estates Land Aot has ‘act the efect 
of retrospectively imposing an absoluté prohibition on. the conversion of | ~ 
ryoti into private land not to be found in the definition or in the section 
dealing with the evidence as to what is private land. Bub æ conyersionof |. =y, 
that kind should be proved by very clear and satisfactory evidence. re 
` Phe fact that the Kudivaram rights in certain lands were acquired by 
the landlord and thereafter for a number of years he was letting out the 
lands as Kambattam without even cultivating thom himself is not sufficien t 
to effeot such.conversion. 

Private land is held by the landholder‘as landholder and not a ryot. 

Per Seshagiri Aiyar, J:—Land originally seri cannot become the . "| 
private land of the landholder except in the one case mentioned in S. 185 as 
viz., when it is proved to have beem cultivated as private land by the Le 
landholder himself by his own servants or by hired labour &e. for 12 a 





immeditely before the commencement of the Ast, ea, 
Meaning of the term private land discussed. h A 
Proviso and exception distinguished. : oars 
Zamindar of Chellapallt v. Rajalapati Somay; ya (Watts C. F, ma 7 

Seshagiri Aiyar J) toe . oe aes we. dd: 





Ss. 53 ol. (2)—Patta incorrect as to ront—Distraint Jo a TEN Ea 
amount than due—To be upheld to the exttent claim valid. = 

Having regard to S. 58 cl. (2), though the patta tendered is found to’ * ~ 
be incorrect as regards the amount of rent payable, the distraint ought to ` E 
be upheld to the extent the claim is valid. 

Raghunatha Row v. Valeo Gounden (Oldfield ‘and Seshagiri 
Aiyar JJ.) suey toe ate a | ‘597 

8.. 195—Plea that amount claimed is in excess - of amount ‘due z ‘ 
only barred—Not any other plea as to maintainability of the suit. 

8. 186 of the Estates Land Act bars’ only the plea that the amount a 
claimed is in excess of the amount due; it does not bar any other plea that `- 
the ryot may raise as to the maintainability of the suit. ales 

Tender of Patta is not a -condition precedent to’suits for rent’ insti- Já 
tuted after.the coming into force of me Estates Land Act, ah in respect 7. .~ 
of Fuslis before the Aot. WS mg 
Rajah of Karvetnagar v. Govinda Mudali tages & Tyabji JI) aaa * 298: 

S. 2412--Ryot in possession at the-time-of the passing of thé Act— 0 
Decree in ejectment—Prosecution not- liable tos `- = Sut a 

A ryot in possession at the time of the Estates Land Act but A 
whom a decree in ejectment had been passed on the ground that he had no -" .” 
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occupancy right and his tenancy had been terminated by notice fo quit is 
not liable to prosecution under S. 212 for being in possession without the 
landlord’s consent. 
Appala Raju v. Surapa Raju (Sankaran Nair J.) f aa 
Sah, Part A, Art, B—Limitation, Act, Art. 110—"3. 15—Suit for 
ascertainment of rent—Meaning of—Not confined to proceedings in 
Revenue Couri—Interpleader suit ts to right to cotleot cess—Pandency 
of—Injunction granted by first Court—Dismissal of suit by appellate 


PAGE, 


676 


Court—Effeet of remand bi om Court—dJur isđiction—Civil Couri ` 


—Egtent of. 


The suit or proceedings for ascertainment of rent contemplated by the 
judgment of their Lordships of the Privy Council in Rangayya Appa 


Rao v. Bobba Sriramulu:(1) and by Art. 8 (schedule to the Estates Land ' 


Act, Part A) are not neeessarily suits or proceedings'in Revenue, Courts, 
but an interpleader suit brought by the tenant making the Government 
and the landlord parties to ascertain which of them is entitled to collect 
water cess from him is not such asuit or proceeding. : 

The fact thatin any such suit Or proceeding an alternative claim for 
rent could have been made does not affect the question. 

The jurisdiction of the Civil Courts is not taken away in regard to 
claims for rent except in so for as there is special exclusion ‘contained in 
any enaciment. 

Injunction granted by the decree of the first Court is dissolved by the 
decree of the appellate Court dismissing the suit and is not revived by the 
order of the High Court in second appeal remanding the suit to the 
appellate Court for fresh disposal. 

The period during which there was no injunction restraining a suit 
could not be deducted even though the decree cancelling the injunction 
was set aside by the appellate Court. : 

Where a patta contained a term extending the period for the payment 


of rent by two months beyond the expiry of the fusli and no objection” ` 


was made thereto by the tenant, 
Heid, that limitation would commence to run only from that time 
and not from the end of the fusli. 6 
: - Doraisami Reddi v. Venkatachalam Pillai, PA wes 
Madras Local Boards Act, S. §1—Right of swit—Local Boards— —Trusi— . 
‘Powers transferred by Board of Revenue—Scope of—Management as 
well as superiniendence—Suit for recovery of trust t property— 
Maintainability of. 
The local body to which the powers of the Board of Revenues in respect 
of a trust are transferred under S. 51 of the Local Boards.Act, is invested 


with the rights of management as well as superintendence and in the ` 


absence of trustees entitled to sue, may maintain a suit for the recovery" 
of the trust property. < 
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The Municipal Council of Rijabniendey 9 v. „Sucata Venkatestoarutu Seanas 


Chairman (81 M. 111), followed, 
Buchi Reddi v, President of the Taluk Board of Guntur (Ayling and 
iiia Jd). ss a X ons ove 
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_ Madras Regulation XXY of 1802—Whether permanent lessee under 


Zamindar liable to be separately assessed. Ses Madras Aot -I of © 


1876 


~—_—-—Rent Recovery Act (wut of 1865)—Lendlord and Tenant— 

Varam patta—Duty to cultivate in due scason— Utilisation of -portion 

of nanjai holding as seed bed—Propriety of—Liability to be charged 

for—Burden on landlord to show the impropriety of. 

Prima facie, utilisation of a reasonable portion of a nanjai holding as 
natankal is a proper use of the land and unless the landlord can show that 
the land was wrongly used as such or that the ryot might and ought to 
have grown a crop-on the same plot after removing the seedlings, he cannot 
charge the tenant for not cultivating it. 

Ramakrishnam Pillai v. Robert Fishcher (Miller J.) 


——_——Rent Recovery Act—Patia—Varam—Condition to cultivate in 


eee 


due s¢ason—Propriety of—Breach “of Measure of damages— Yield 


of the neighbouring land. 

Acondition ina Varam Patta obliging the tenant to cultivate the 
land in due season is not unreasonable and the proper measure of damages 
in cage of failure to observe the condition is the yield of the neighbouring 
land. : 

Seetharamea Iyor v. Robert Fischer (Miller J.) isi sas 


-—-—~Rent Recovery Act, Ss. 14 cl. 3 and 69—A4ppoal to High 
Court from Zilla Judge’s Court—Act VIII of 1859, S. 872— 
Concurrent finding of fact by two lower courts binding on High 
Court—Civil Procedure Code (Act XIV of 1882), Ss. 584 4 585. 

In a suit under S. 9 of the Rent Recovery Act by the landlord for the 
apena ofan Asare Patta by his tenants, alleging that though there 
was an arrangement between him and his tenants in Fasli 1288, for the 


substitution of Veesabadi or money system for the Asara or produce ` 


sharing -system, ‘he was reserved liberty to charge wet ‘rates if wet crops 
were raised on the land and that as wet crops had now been raised, he 
was entitled, in the ‘absence of any agreement as to the rates leviable to 


revert to the sAsara system, the tenant—defendants contended that the i 


arrangement was intended to be permanent and that the landlord was not 


entitled under any cicumstances to revert to the Asara system. Both the ` 


Collector and the District Oourt in appeal held that the arrangement was 
intended to be permanent and dismissed the suit. On second appeal being 
presented to the High Court, the High Court held that the terms of the 
arrangement as contained in the written muchilikas gave the landlord 


npower to charge an enhanced rate in case there was wet cultivation and as, 


such there.was..no contract within the meaning of 8.11 of the Act in 
respect of wet crops and the landlord was entitled to revert to tho Asara 
system in respect of them. 


Heid, on appeal to the Privy Council that the finding of the Collector : 


and the District Court.as to the arrangement of 1283 being permanent was 
“one of fact and as that finding was not based‘merely.on the construction 
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Madras Regulation Act.—(Contd.) 
of the muchilikas, the High Court had no power in second appeal to inter- 
fere with it. 


~ As however the decree of the Collector dismissing the suit was wrong, - 


thair Lordships remitted the case to him to make the proper decree. 

Held, further, that though no provision is made in the Rent Recovery 
Act for appeals from the decrees of the Zilla Judge in appeal from the 
Collector, having regard to the general right of appeal from the decrees of 
the Zilla and District Courts given by 8. 872 of Act VIII of 1859 and S. 
584 of Act XIV of 1882, a second appeal lay to the High Court. 

The judgment of the High Court in Venkata Narasimha Nayudu v. 
Kasarane-Chinna Bapayya I.L.R. 88 M. 12 reversed. 

Appa Row v. Narasayya (20 M.L.J. 596), Musammat Durga Chow- 
drain v. Jawahir Singh Chauduré (17 I.A. 122) Veeraswamy v. Manager 
Pittapur Estate (26:M. 518), approved and followed. 

Ravi Veeraraghavulu v. Sri Raja Venkatanarasimha (Mr. Amecr Ali 

P.C.) 
Mahommedan Law—Shia ‘School—Nikkka—AMuta—Legitimaoy—Pro "e- 


sumption—LHvidence—Limitation bar to claims of some co-heirs—" 


Benefit not to the other co-heirs. 

Where a Mohammedan of the Shia School had contracted a Muta 
marriage with a woman and had several children by her, of whom two 
daughters were alive, and afterwards married her by nika and had a 
daughter by her who claimed 4 of the entire estate of her father. 

Held, that she was only entitled to 4 of § inasmuch as according to 
Shia law the two other daughters. of the deceased father born during the 
continuance of the Muta were also legitimate and entitled to an equal 
share with bet. 

Held, further that when cohabitation is proved after Muta, the pre- 


sumption isin favour of its continuance, although Muta Marriage (a ' 


temporary marriage, the duration of which is fixed by agreement between 
the parties) as such does not confer on the wife any right or claim to 
oinherit from her husband, where some of the heirs are barred, the benefit 
of it should go to the party in possession and not to the other heirs. 
Sorharat Singh v. Musammat Jafri Bibi. (Lord Parker) (P.C). 
Maintenance—Allowance to @ person and his lineal descendants— 
Legality of ua 


Malabar Law—Karnaven--Melcherath—Granted afore: expiry of 


Kanom—Necessity or benefit to be shewn, 
A melcharah granted by a Karnavan before the expiry of the term of 


_ the kanom cannot be supported unless there was adequate necessity | 


or the grant is shown to be for the benefit of the Tarwad. 

Raman Nambiar v. Raman Nambiar. (Sadasiva Aiyer and Tyabi 

Jd.) 

Melcharath—Grani iii expiry of lease—Vatidity o. a 
not bound. 

In the absence of KN a meloharath given before the expiry of 
the prior lease will not bind the succeeding karnavan whether the 
grantor was or was not alive at the time the prior lease ezpired, 

Moidin Kutti v. Eunhi Koyan a D KA 
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Malabar Law.—Conid. 


—Melcharath—Before the expiry of prior lease—not binding. 

A melcharath given by a karnavan two yewrs before the expiry of the 
prior lease is invalid in the absence of necessity and cannot. bind the 
succeeding karnavan. 





Cheria Chirikandan v. ‘Krishnan “Nambiar k tes 
Mappillas of North Malubar—Marumakkathayam Law appli 





cability of~No presumption—Question of, fact. See Madras Civil . 


eee 


Courts Act, 5.15... es 
Mesne profits—Refusal of as against widow entitled to maintenance in 
the absence of offer of maintenance. See Hindu law, family custom... 
Minor—Alienation by grandfather—Consent of guardian to avoid ‘parti~ 
tion-——-Validity. See Hindu law ~ ..... 
—— — Ha parte decree against—Sale in execution—Cannot be set aside 
without proving negligence of guardian. See Trusts Act, S. 90 
“Mistake ` ‘evidence—Instances of other mistakes—Admissibility. See 


Registration = awe ste on vee 
NGANDANG E E Ta Nn classes can be added to 
See Hindu law a SI WE 


Money Lender—Meaning of lending—Transactions to be numerous conti- 
nuous and systematic. See District Municipalties Act NG 


Mortgage by Pardanashin lady" to her legal adviser—Clause for subs- 


tituting properties—allotted at partition to mortgaged properties— ' 


Validity of. See Pardanashin lady .. eae vee 


Relationship of mortgagor and ESA or - deposit— 
No cessation by—Court Fees Act, S. 7, cl. XI (cc)—Suit under— 
Title cannot be gone into. 





, ., Ina suit brought under 8. 7, O1. XI (cc) of the Court Fees Act paying 
‘Court fee upon one year’s rent, the Court cannot go into title and give a 
deoree on that footing. 


By the mere fact of a valid tender or deposit the relationship of mort- _ 


gagor and mortgagee does nof cease and as such the fact of such tender or 


‘deposit is no defence to a suit by the mortgagee for the recovery of posses- ` 


sion brought against the mortgagor who is in pogsegsion under a lease 
‘from him. 
Satyabadi Behara v. -Harchati a. L. R. 34 C. 228) Rukmani Bai 
Venkatesh (I. L. R. 81 B. 527) relied on. 
Balasidhantam v. Perumal Chetti. (Seshagiri Aiyar J, and Kumara- 
sami Sasiri, JJ.) ` we 5 ase 





of 8, 31 cl. (1) Limitation Act, “See Limitation Act, S. 81 





Government Revenue—Revenue due on other lands’ included in the 
same putta, Revenue on mortgaged lands—-Revenue Recovery Act II 


of 1864, S. 42-Transfer of Property Act, Ss. 72{b) 76 (c)—Sale for -` 


arrears of cess—Free of incumbrances, 


“what constitutes a document a mortgage deed within "S meaning - 


Mortgagee—Right to pay and claim credit for cesses on land— : 
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_ Mortgagee.—(Conta.) < PAGE, ` 


A sale ofland for arrears of water-cess, land-cess and Village Cess ~~ - 
would have the effect of extinguishing prior encumbrances and so a mort- 


gages is entitled to pay the cesses both under Ss. 72 (b) and 76 (c) and take 
credit for the same. 


Government Revenue due upon other lands contained inthe same > 
patta issued in the mortgagor's name is revenue due upon the mortgaged a 
land also ; Secretary of Siate for India v. Pisipate Sankaraiyer (I. L. R. 
34 Mad. 498: 20 M. L. J. 794) ref. . 
` Cesses accruing due in respect of the mortgaged property form part of 
Government Revenue and the mortgagee is bound to pay them in the ` 
absence of a contract to the contrary. 
Gunnam Dorayya v. Vadapalli Ayyama-Charyulu. (Sadysiva Aiyar 
„and Napier, JJ.) si 295 
akan MONG EE holding two bring -Buit and sale on one of the 
mortgages subject to the other—Trusts Act, S. 90—Transfer of Pro- 
perty Act, Ss. 67, 99—Whether contravened. See Trusts Act, S.90... 218 
, m Redemption—Right of the mortgagor to redeem before the expiry 
: of the term. . 
Having regard to the judgment of the Privy Council in Bakhtawar 
Begam v. Husaini Khanum (26 M. L. J. 474), in the absence of acon- 
tractto the contrary, a mortgage cannot be redeemed before the expiry 
of the term mentioned in the deed. 


Observations in Rose Ammal v. Rajarama Ammal (I. L. R. 238M. | 
33), held to be overruled. - N 


Bir Mohamad Rowther v. Nagoor Rowther. (Sadasiva Aiyar and 


Napier, JJ.) ‘ a e P wo 488 

Mutual mistake—Rectification—Amendment. See Registration wa 80 

Nattukkottai Chetties—Trade assets—Family property—No difference 
between nie oe a a 654 


Navigable viver—Grant of several fishery in—River changing course— 
Right to fish. See Jalkar s one 449 


Next friend—Death of—Suit dismissed in consequence—Nullity. See O. : 
P. G. Ss. 10, 11, 161... a ; we 405 


Non-prosecution—Dismissal of appeal for—Mortgage decree—When time 
begins to run. See Limitation Act, B. 4 ox wa Pod 


Order in Council June 18, 188 Rule 5—Dismissal of appeal for non- 
prosecution—Mortgage decree—When time begins to run. See Limi- f 
tation Act, 8. 4 aT oes sxi “ee 1 


>Pardaneshin lady—Deed—Execution—Formalities for validity—Rela- ` 
tionship of client and legal adviser—Clause for substituting properties... - 
E allotted at partition for mortgaged property—Validity of—Knowledge 
ja of relations—Suf ficiency of, to discharge burden. M f 
Held : Where the legal adviser of a Pardanashin lady acts the part of a TR 
money-lender to his client and procures the execution by her of a mortgage A : 
bond to secure its repayment, the Court is entitled as well as bound to 
examine the transaction with closer scrutiny than ordinarily and to insist $ 
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Pardanashin lady.—(Contd.) 


sternly on the mortgagee showing clearly that his client was fully aware of 
the meaning and effect of the deed and that the transaction was a fair and 
honest one. : 3 

Where there was a clause in a mortgage deed that after partition bet- 
ween the mortgagee and her co-sharers, the property allotted to her at the 
partition should be substituted for the mortgaged properties as security. 

Held, that if the mortgage was otherwise valid, the clause would have 
been legally operative and Subjected the whole of the lady’s share to the 
mortgage. 

Quaere, if the fact that the relatives of the lady must have been aware 
of the transaction is sufficient to support the deed in the absence of evi- 
dence that the transaction was explained to the lady and its legal effect 
was clearly understood by her. 

Lala Mahabir Prasad v. Mussamat Taj Begam (Lord Moulton (P.C.)]. 


Parties— Whether infants necessary parties in a suit to recover custody 
of infants. See Hindu Law, Guardianship 


Alienees from trustees— Whether necessary or proper parties to a 
suit under S. 92, Civil Procedure Code. See. O. P..Oode, S. 92 


Partition suit—Judicial—decree—Parties—Knowledge of one without 

_ being a party—Acquiescence—S. 244 of Oinig Procedure Code 

of 1882. 

Where partitions had taken place of a patni talook and the last of the 
co-sharers brought a suit to claim his proper share stating that the various 
partitions had the effect of awarding the other co-sharers more than their 
proper shares, at his expense. 

Heid, that the partitions being by judicial decrees made against him 
the matter was res judicata inasmuch as in all partition suits one co- 
sharer who desires partition has to make other co-sharers defendants and 
the award is to be made by a judicial decree and the award so made could 
only be rectified under the provisions of the Civil Procedure Code and that 
no irregularity being pointed outit was res judicata also as between 
co-defendants. 

Nalini Kanta Lahiri v. Sarnamoyt Debya and others (Lord Moulton) 

(P. C.) ii 5. tes 


—Compromise—See Registration Act, S. 17 





Partnership—Swit for dissolution of—Duty to produce accounts— 
Accounts taken in the absencé of—Application for discovery refused— 
Propriety of —Reference by surviving partners—Binding nature of— 
Acquiescence in; the benefits of—Damages for improper reference— 
Difference between amount payable under award and amount claimed, 
awarded as damages—If justifiatle. 

For the purpose of working out a partnership decree, each party to 
the action is bound to produce and discover all documents in his possession 
relating to the partnership and where partnership accounts had been taken 
in the absence of such accounts, plaintifi’s application for discovery 
having been refused their Lordships uphed the order of the High Court 


directing accounts to be taken afresh after production of the 
accounts. 


PAGE, 


266 


16 
656 


54 


Partnerghip.—(Contd.) 

Held, however, that the question whether the legal personal represen- 
tatives of a deceased partner were bound by a reference by the surviving 
partners in relation to a partnership contract was not a pure question of 
law tobe decided without reference to the facts of the case and the High 
Court was in error in permitting the question to be raised for the first 
time in appeal. The contract which was not in evidence might have 
contained a submission ‘binding on the representative ; even if it did not’ 
and the agreement to refer. was not orginally binding it might have 
become binding on them by their acquiescence therein or their acceptance 
of benefits thereunder. 

Held, further that assuming the agraement to refer was not binding 
there was no justification for the Court giving relief on the footing that 
the agreement was binding but was negligently and improperly entured 
into and awarding as damages the difference between the amount original- 
ly claimed and the amount payable under the award, throwing the onus 
of proving that it was any less sum on the partners that improperly joined 
the reference. 

Rai Dwarka Nath Sarkar Bahadur v. Haji Mohamed Akbar. (Lord 
Parker of Waddington (P.C.)] © ` die siè sas 
Patents infringement of—Defences open. See Invention and Design 

Act 


Patni Regulation (YIII) of 1819, Ss. 8, 44, 44 (2) & 44 (W—Bengal 


Tenancy Act, (VIII) of 1885, Ss. 65, 66 & 148, Cl. (k) & 195— 

Landlord and tenant—Continuance of relationship. 

Where a landlord transferred his interest in the Zamindari reserving 
only the right fo recover the arrears of rent from the Patnidar and in 
execution of the decree which he subsequently obtained for the same, sought 

to sell the tenure under 8. 65 of the Bengal Tenancy Act free of the under 
` tenures. 


Held, that 8. 65 of the Bengal Tenancy Act applies only to cases 


where the relationship of landlord and tenant exists both at the date of the 
decree and when the decree is sought to be executed. i 


Held further, that the Patni Regulation of 1819 being a self-contained, A 


PAGE. 


enactment expressly excluded from the operation of the Bengal Tenancy Act ) = , 


“the right of the decree-holder under the latter: Act could not prevail against 
‘thè special lien created in favour of a Darpatnidar who had paid up the 
subsequently accrued arrears due to*the transferee and taken Bosbesson of 
the tenure under the provisions of that Regulation. 

Arthur Henry Forbes v. Maharaj Bahadur Singh te: Ameer Ali 


(P.O) see Sed its foe 


Pensions Act, 8.4—Land granted as Desai inam to manager of joint family 
Presumption for family—Suit for partition—Maintainability with- 
out certificate—Jurisdiction—Cwwil Courts. 

Where land has been granted as inam to the managing member of a 


joint Hindu family he must be deemed to have taken the property for and. 


on behalf of the family. Gunnaiyan v.Kamakshi Iyer (I. L. R. 26 M. 889) 
followed.. 


The Pensions Act has no application to a suit, among the members of > -+~ 


the family of the granted of the Inam for partition of the land granted as 
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PAGE. 


Inam and the Civil Courts have jurisdiction to entertain: the suit without © ~~ 


a certificate under the Pensions Act. 


Panchanada v. Neclakanta (7-M.191) Jeyambha v. Secretary of State 
for India (23 M. L.J. 687) Secretary of State v. Subbarayudu (36 M. 
559) Ravji Narayan Manduk v. Dadaji Bapuji Desai (1 Bom. 528) 
Mannu Lal v, Fazal Iman followed (88.4 580) Rama v. ‘Subba (12 M. 
98) distinguished. 


Desayi alias Allam Kaju Nanjunadiah v. Desayi alias Allam Raju ag 
Yenkatasubbiah. (Seshagirs Atyar and: Eumarasami Sastri TT) | aaa 


Possession—Title desde Cnnapances “Oaniilete devdlution—Description `` 


of lands found consistently in deeds— Registered deeds. 


Where the plaintiff claimed a certain portion of land and EET 4 
duly registered conveyances, mortgages, reconveyances, and other title | 
deeds extending over a period of 50 years, and also proved that during the‘. 


period had leased portions of land by leases that were registered. 


Held: that there was no reason to consider the documents produced 


as not being plaintifi’s title deeds and clear title being proved plaintif í 


should succeed. 
Held also that the description of the parcels which were to be found 
consistently i in the deeds must be followed in fixing the boundary. 
Jolm King and Cc. Lid. v. Municipal SRO 2 Howrah [Lord 
Moulton (P. C.)] ase sie 


eee. - ane 


Practice—Disnvissal of appeal for non-prosecution~~No decree—Limit- 
ation Act of 1877 Art. 179. 
Where an appeal to the Privy Council from a judgment ¢ of the High 
Court confirming an order nisi passed in a mortgage suit was dismissed 
for non-prosecution : 


Held, that the order dismissing the. appeal ka want of pi6sda akin h 


did not deal judicially with the matter of the suit and could'in no sense be 
regarded as an order adapting or confirming the decision appealed from and 
chat therefore, the position was as if there had been no appeal at all. 


Held, further that the period of Limitation for the enforcement of 
eoree of the Lower Court was 8 years as presoribad by art. 179 of the 
n Limitation Act 1877. 


ld, also that inasmuch as the right to enforces the decree had bieti 






Nn 









nt + tee 


point of Limitation for the lst time before the P. C. 
t Debtors Act we one 


scription, distinguished. See Caste ... Ra 


ofore the passing of the new Civil Procedure Code did not operate ° 


i Abdul Majid v. Jewahir Lal. [Lord Moulton(P.0.)] a 
den of, proof—Interference—Second Appeal. See Religious , 


uisition of rights by caste—-Pathway—Customary right .. - 
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roe PAGE 
Presidency Insolvency Act, Ss. 7.36, 108— 5. 36,2 séction relating to dis- 
covery—Not to be used for adjudicating rights as against strangets— 

Benami—Orders may be made against strangers under S. T—Appli- h 

cability of S.T to administration préceedings únder S: 108. i 

8. 36 of the Presidency Insolvency Act. is a section relating tc 
discovery and cannot be used for adjudicating the rights of the. estate as 
against third parties in respect of properties which stand in their name 
and prima facie belong to them on the ground that they are held benami 
for the insolvent. f 

Obiter: Snch an order could have been made under 8. 7. 

Semble 5. T is not applicable to proceedings to administer a deceased 
debtor’s estate initiated under S. 109. Heparte Bama v. Walter (15 Q. 

B. D. 159), followéd. 

Sornammeal v. Oficial Assignee Madras (Sir Arnold White C.J. and 
Oldfield, J). ake wa 66 
Presumption—Money i in this hands of ejaman of an Aliyasantaa family is 

family property See” Aliyasantana Law - 60 
Principal and Agent—Contract Act, Ss. 195, 226, 280—Parol iioa P 

to show party to be only agent—Admissibility of —Eaclusive credit : 

given to ageni— Efect o f—Maintainability of suit by principal— 

Special agreement excluding right t sue—Dubash—Position of—- 

Sub-agent—Equitable set off. 

The defendants were Dubashes‘under the late Arbuthnot and Co., and’ 
had deposited Rs. 50,000 as security for-the due performance of contracts 
entered into through them. Under the contract of agency, defendants 
had bound themselves not to transact business for any firm other than the 
Arbuthnots, The Arbuthnots transferred the business in connection with 
which the defendants were mainly operating, to the present plaintiffs. 
Nevertheless as they were the managing agents of the plaintiffs,. the 
transactions were carried on as before without any change in the wording ~~ 
of the contracts between them and the defendants. 


Held, Per Officiating Chief Justice :—~That the proper inference frem 
the facts was either that the defendants were only sub-agents with whom 
the plaintiffs had no privity of contract or that though the Arbuthnot and 
Go. acted as agents of the plaintiffs, there was special agreemont between 
the parties disentitling the plaintiffs from suing upon the contract and in 
either view, plaintifis were not entitled to maintain an action upon the - 
contracts entered into by the Arbuthnots with the defendants, but that if 
the plaintiffs could sue upon the contracts, the defendants being aware thah 
the Arbuthnots were acting as plaintiffs’ agents and for there be: 
fit were not entitled to plead that the amount of their deposits should , 
equitably set off against the suit liability. 

Per Seshagiri Aiyar, F J.—That the Arbuthnots and defendant 
contracting as independent parties jand as such the plaintiffs could 
them but even if they could, defendants being unaware of the ter: 
‘contract between the plaintiffs and the Arbuthnots they could’d 


subject fo equities viz., the duty to give credit for the 50, 009 
with the -Arbuthnots. 
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Principal and Agent—[cohid.) 

Per Officiating Chief Justice :—Parol evidence is not admissible to 
show that a person who has signed a contract in his own name acted only 
as agent and therefore could not sue or be sued upon it. 

Per Seshagiri Aiyar J : The question whether one of the contracting 
parties was acting for himself or on behalf of his principal does not relate 
to the terms of the contract. 


Per Officiating Chief Justice : Whereas under the English Law, the 
fact that exclusive credit was given to the agent is a defence to the action 
by the principal, under S. 226 the principal would be entitled to sue in the 
absence of a special agreement disentitling him to sue. Such an agree- 
ment can ba proved notwithstanding the absence of the words “in the 
absence of a contract to the contrary” in that section. 

Per Seshagiri Atyar J: Prima facie, a contract by a person in his 
own name without more is a contract hy him as principal and a stranger 
cannot enforce it. There is nothing in S. 230 ofthe Indian Contract Act 
which makes a departure from the Euglish Law. That section is not 
exhaustive of the rules of evidence. ` 

Position of Dubashes generally considered. 

The South Indian Industrials La. v.` Murdi Rama Jogi Wali, 

C.J. and Seshagiri Aiyar, J.) ie eos a 
Contract Act, Ss. 195, 226, 229 Parol evidence to show only agan 
—Admissibility—Exclusive credit given to agent—Ifiect of 








Maintainability of suit by principal, special agreement excluding 
Probate and Adminzistration Act, Ss. 4, 90. 149, vesting—Alienation by 
Administrator-General—Transfer by BEE + NONA Bee Adminis- 
trator General’s Act . ses as iia 
Procedure--Suit or Se proper form—Guardians and Wards Act, 
See Hindu Law sis aes ak 
Promissory note—Karnavan of Malabar Tarwad—Execution in his own 
name—Not as Karnavan— Description in the body of the instrument as 
Karnavan—Suit ot note by indorsee—Liability of Tarwad property. 
Where, though in the body of a promissory note the maker is des¢ti- 
bed as the Karnavan of the defendants’ tarwad the note is signed by bia 
in his own name and not as Karnavan of the tarwad and the suit is 
brought on the note and not on the original cause of action, the tarward 
property in the hands of the defendants cannot be made liable. 
Krishna Aiyarv. Krishnaswamt Atyar (I. Ti. R. 28M. 597) distin- 


guished. 
(Wallis, C.J. Ayling 4 Seshagiri Aiyar JJ.) aes 
Privy Gouncil Practice —Concurrent finding of fact by lower courts. See 
Bengal Land Revenue Sales, Act XI of 1819 wis re 
Putra Poutradi Krame—When words of limitation and not of general 
inheritance, See Hindu Law—Family custom ee 


Ratification—Mutual mistake Amendment. See Registration 6 
Registrar—Jurisdiction to register document when only porperty within 


jurisdiction fictitious or non-existent. See Registration a 
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Registration—False entry of property in a mortgage—Inelusisn to obtain 
jurisdiction of the Calcutta Office of Registry and the Calcutta 
High Court—Fraud on Registration law—Suit on mortgage decree 


for rectification—Property of—Territorial jurisdiction—Brroneows ' 


decision upon, cannot enlarge jurisdiction—Practice—Concurrent 
finding—No evidence to support—Jourt of law—Description of house 
property—Number and street—Primary description. 


Where property described as No. 25, Gurudas Street, Calcutta within 
certain boundaries was included in a mortgage of properties situate in the 
mofussiland it was found that there was no such property as No. 25, Guru- 
das Street and that the property situate within the given boundaries ab no 
time belonged to the mortgagor but the High Court in a suit upon the 
mortgage to which the contesting defendants were not parties had held 
that the insertion of No. 25 Gurudas Street was a mistake for No, 25 
Ashutosh lane (which also belonged to others) and as such had jurisdiction 
. and had given a decree on the mortgage at the same time directing how- 
ever, an amendment of the description of the property given in the mort- 
gage. 

Held, that the case was not one for rectification at all and even if 
otherwise, the Gourt could not order rectification when there was no 


prayer for the purpose and the question was not properly before the Court. - - 


That dn erroneous decision by the Court that it had jurisdiction could 
not enlarge its limited territorial jurisdiction so as to bind persons who 
were not parties to the suit, 


That the case might be viewed either as one in which non-existent 
property had been mortgaged or as one in which the parties had made a 
fictitious entry in order to give the deed the appearance of relating to 
property situate in Calcutta and therefore within the jurisdiction of the 
Calcutta Sub-Registrar and the Calcutta High Court ; in either view both 
the registration and the decree were wholly without jurisdiction and 
invalid. 


An entry intentionally made use of by the parties for the purpose of 
obtaining registration in a district where no part of the property actually 
exists is a fraud on the registration law and no registration obtained by 
that means is valid. The same considerations apply to the jurisdiction of 
the Court in respect of the deed and such fictitious item is totally ineffec- 
tive to bring the deed within the jurisdiction of the Court which would 
not have had jurisdiction but for such entry. 


The proper description of houses in towns for the purpose of registra- 
tion is by the street in which they are situated and the number which 
they bear in that street and that is the description to which’ one should 
primarily look in identifying the property. 

Held also, that the principle of concurrent finding did not apply to 
the finding of the lower Courts that the entry was due to a mistake as there 
was no evidence to support the finding. | 


Harendra Lal Roy Chowdhuri v. Disanah Hari Dasi Debi, [Lord 
Houlton (P.C.)] -e > Eit ze oe se 
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Registration—(contd.) 4 

Act, 8. 47—Compromise—Suit for partition. 365 

—_-—Compronise petition—Recital of ‘release of rights in Tiai 
property— Admissibility of. 

A compromise petition reciting an actually effected release of the 
rights of a co-parcener in the family property is admissible in evidence to 
prove the release though not registered. 

Bindesri Naik v. Ganga Saran Sahu (1. L. R. 20 A. 171) Natesa 
Chetty v. Vengu Nachiar (I. L. R. 83 M. 102) followed. Chellamma v. 
Rama Rao (I. L. R. 86 M. 46), referred to. 

Sellapa Gounden v. Gurumurti. (Miller. and Sankaran Nair JJ.)... 





Release—Construction— Whether it can operate as transfer 
Religious Endowments—Hindu Temple—Right of worship Agats 

Right of entry of Sudras into the iemple— Burden of proof —Custom 

for exclusion to be made out—Practice—Second Appeal—Decision on 

burden of proof—Interference in. 

In a suit by the representatives of Ilaivaniyar community in the 
village of Panakudy against the Brahmans, Mudaliars and Pillai’s in that 

“place for a declaration that they had a right to go as far as the Garbhagri- 
ham for acts of worship in the village temple pleintifis adduced evidence 
to show that their right of entry into the hall was recognised in several, 
important temples of Southern India and though the Court below believed 
that evidence for the plaintiffs, nevertheless it dismissed the suit on the 
ground that that was insufficient to make out the plaintiff's right of entry 
to the plaint temple. 

Held: that the Court below erred in holding that the burden was on 
the plaintiffs to show that they had the right of entry or were not excluded 
on the other hand, as they belonged to one of the sub-divisions of the 
Sudra community, under the Agamas that regulated the temple rituals 
they were entitled to be in the Mahamandapam or outer'hall and it there- 
fore lay on the defendants to prove that by reason of any custom they 
were prevented from going beyond the Dhwajastambha, 

In this view, the defendants having failed to make outa custom exclu- 
ding the plaintifis their Lordships felt justified in second appeal in giving 


a decree to the plaintiffs subject to the right of the defendants to stand in ` 


front of them. 
Gopala Muppanar v. Subramania Aiyar (Sadasiva Aiyar and Tyabji 


JJ). aes ane tes ase a 
——— Muhammadan Law—FRight of suit— Worshippers suit by, for 
possession— Mosque. Poa 


The worshippers of a Mosque cannot whether in their individual or 


in their collective capacity maintain a suit-for en of the Wi properties, ‘ 


belonging to the Mosque. 
Kamaraju v. Asanali Sheriff (I. L. R. (23 M. 59) followed. 
Mahammad Sahib v. Karim" Bibi Ammal. (Sadasiva Aiyar and 
Napier JJ). ` 
— She baitship—Hereditary ofice—Posséssion—Hindu DLaw— Widow 
—Morigage of income from offers by~—Sales tn execution—Suit to set 
aside by -widow—Dismissal of—Res judicata—Limitation Act, art. 


. \T94— Receipt of income, not possession of office —By person not sh" bait: 
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_ Religious Endowments—(Conid) 

—Actionable wreng—C. P, C, Old Code, S. 244—Suit to set aside a 

decree not within: 

Where in execution of a decree upon a mortgage executed by a 
Hindu widow who was the shebait a of tomple, the defeudant purchased 
, 8$ as share of the daily surplus income to which she was cntitled in her 
right as such shebait from the offerings to the temple and was found to 
have been in receipt of the sameever since though not being a Brahmin, 
he could not perform the Pooja which was being attended to as heretofore 
by the widow and a suit to set aside the decree and the sale on theground 
of fraud brought by the widow was dismissed barred by s. 244 O. P. ©. on 
the death of the widow a fresh suit being instituted by tho reversioner to 
recover possession of the income which was dismissed by the High Court 
both on the ground of limitation under arb. 124 of the Limitation Act 
and res judicata by reason of tho decision in the previous suit by the 
widow. ` 

Held that tho decision in the suit brought by the widow did uot 
operate as res judicata. 

(2) That it was also not barred by limitation. Tho suit was not one 
for possession of an hereditary office. Tho right to the office did not arise 
from ox depend upon the receipt of the share of income although the right 
to receive the income was attached to and dependent upon the possession 
of the right to the shebaitship. By adversely taking and appropriating to 
his own use a share of the surplus income defendant acquired no rights or 
title to the share of the income and on oach occasion upon which ho 
received and wrongfully appropriated a share of the income he committed 
a fresh actionable wrong in respect of which a suit could be brought but it 
did not constitute him a shebait for the timo being or affect in any way 


the title to tho office. , 


S. 244 G. P. O. cannot apply to a suit which in offect is brought to seb” 


aside the decree on the ground of fraud. 
Bahajañ Thakurv. Jharula Das. [Sir John Edge (P. C.)] 
Temple—Dharmakarta—Power to dtsnviss—Vritikar-—Vriti for 
reciting Voda,—Sea, ignorance of Vedaand minority if disgualéfi- 
cation-—Inam granted by Zamindar and confirmed by Government. 
Not resumable by temple trustees—Right of resumptionin Government. 
The trustees have no power to resume an inam granted to certain 
Vritikars of tho temple for reciting the Veda whon the inam is not ong 
granted to the temple but was granted to the Vritikars themselves condi- 
tional on their performing tho service by the Zamindar and was confirmed 
by the Government, the right of resumption prima facie being in the 
Government. 
Whether the trustees could dismiss the Vritikars is a question to be 
determined upon the evidence in the case and not a matter for assumption. 
Tt cannot be assumed that a minor, a female and a person unlearned 
in the Vedas would lose the right to the service in the temple; services 


being often performed by proxies, the onus would be on the Dharmakartas a, 


to show that those are disqualifications. - 


Tangirala Chiranjivi v. Raja Manikya Rao. (Benson and Sundara 
Aiyar, JJ.) oh a ana da 
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Religious Endowments— (conid.) 


Act, S. 1B—Sanclion giver to tw persons— Suit by one alone— 
Maintainability of. 
_ Where sanction is given under S. 18 of the Religious Endowments 
Act to two persons one of them alone cannot sue without getting the sanc- 
tion amended. 
Verkatesha Malai v. Ramampalls Ramayya ah ay) 

Res judicata —Winor—Guardian—Gross negligence of—False plea of 
adoption and neglect to seb up right under will—Decree nat binding 
agéinst minor—Hindu Law —Widow—Deeree in favour of as represcn- 
ting estate—Suit by reversioner against—Not res 1udicaia 


A minor is not bound bya decree passed against him if he is able to i 


show that his guardian was guilty of gross negligence. 

Where the guardian deliberately setting up a falso plea of adoption, 
neglected to put forward the rights of the minoryunder a will of which ho 
was awaro, ` 

Held, that a decrco obtained under those circumstances aginst th 
minor would not operato as ros judicata against him. 

Held : Per Spencer J: a 

A judgmont in favour of the widow as ropresenting the estate of her 
husband against a stranger will not operate in favour of the reversioners 
suing her so as to preclude her from setting up that sho was ontitled to the 
estato of her own right under a will of the husband. f 

alshar Reza Khan v. Mahomed Mehdis Hossein Khan 1. L, R. (30 6. 

556 P. C.) foll. 

Gotepatti Subban v. Gotepatts Nurasamma (Sankaran Nair & 
Spencer TA oe ie alee 


— —Salo in execution of decree against widow—Suit by widow 
to set aside decree—Suit subsequently by reversioner. See Religious 
Endowments. wee wes on ; von 

Principles of Boundaries Act, XXVIII of 1860, Findings of the 

boundary settlement officer, whether res judicata, ... toe 

prior decisions in partition suits acquiéscencd, ` Sce Partition suits. 








Resumption by Trustee—Inam granted by Government to person for 
Temple Service right to See Inam. .., sa. 5 


Revenue Sale —Salc of estate for arrears of Revenuc —Naturo of jaket 


acquired by purchaser. See Beng. Revenuo Sale Act... 


Revocation of charitablo brust after it was completcd—vValidity. See 


Dedication oes re A 
Right of suit—Mosque—Whether worshippers can maintain a sujt for .. 
possession of. See Religious Endowment se a 
Sapindaship—Mutuality of—Essential for heritability. “See Hindu law 

Mitakshara sae san eee A 
Second Appeal— Burden of proof—Interference—Practice, See Religious 
Endowment. T “aa a oe a 





Concurrent finding of fact—Oivil Procedure Code-Act XIV of 


1882—~Ss. 584 and 585— Act VII-~of 1859, S. 872. Sce Rent Recovery 


we 


Act (Madras) si aes h a 
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Separate assessment—Whether permanent lessee liable to—Madyas 
Act I of 1876, Regulation XXV of 1802. Sec Madras Act I of 1876 
Sonthal Parganas—Mortgage—Law relating to wusury—Special 

Legislation—4dct XXXVII of 1855—~Sonthal Parganas Settlement 

Regulation of 1872, cb. 2; Ss, 4,5,6.—Acét VI of 1872—Notification 

by Local Government—Act XIV of 1874—Sonthal Parganas Justice 

Regulation Act of 1893 Pt. 2—Jurisdiction—Revenue Officer's Court 

—Suits relating to land—Interpretation—Natural signijication— 

Protective sectton—Practice—Point relating to jurisdiction raised in 

the first Court and at the Privy Council. 

A mortgage for Rs. 2,85,908,-1-9 was created on lands the bulk of 
which was situate in the Sonthal Parganas by the appellant mortgagors 
who lived there, the interest being 74 per cent. per annum with annual 
rests. There was a stipulation in the bond that the mortgage might be 
enforced in the Bhagalpore Court. By Act XX XVII of 1855 the Sonthal 
Parganas were placed under special legislation more suited to the uncivilis- 
ed race of people called Sonthals. It however provided that all civil suits 
in which the matter in dispute shall exceed the value of Rs, 1,000 shail 
be tried and determined according to the General Laws and Regulation in 
the same manner as if that Act had not been passed. By Act VI of 1871, 
Bengal Civil Courts Act, certain Oourts wero established which had juris- 
diction to try matters in dispute which exceed Rs. 1,000 in value. By the 
Southal Parganas Settlement Regulaticn 1872, the Lieut-Governor of 
Bengal was given the power to invest any competent officer with the powers 
of any Civil Court established under Act VI of 1871 and to exclude the 
whole or any parb from jurisdiction of the Civil Courts. By 8.5 
it provided that no land nor rentuor profits, nor interest in or 
arising outof any land eto. would be amenable to the jurisdiction of 
Civil Courts but could only be tried by the officer appointed under Act 
XXXVII of 1865 S. 2 or by the Settlement Officer under the Sottlement 
until the settlement, was declared to be complete by a notification in the 

‘Calcutta Gazette. By S. 6 no compound interest was to be decreed, nor 
was the interest to be more than 26... on loans for a year, nor could 
interest exceed the principal of the original debt or loan. The District in 
which the suit lands were situate was in the course of settlement and no 
notification had been made declaring that the settlement was complete. 

` Held tbat the effect of the whole course of legislation was that Civil 
Courts had jurisdiction in all matters exceeding Rs. 1,000 in value but 
that in matters pertaining toland though the value exceeded Rs. 1000, 
where the District was in course of settlement, the settlement officers had 
exclusive jurisdiction. 

Hold in consequence that the Bhagalpore Court had no jurisdiction to 
try the suit and the stipulation in the bond permitting the suit to be 
brought in that Court was of no avail as parties could not by consent give 
jurisdiction to a Court which did nob possess it. 

` Held also: that in whichever Court the suit was laid, in matters 
pertaining to Sonthal Parganas, the rules’relating to usury enacted by S. 6 


of the Regulation applied. 
“A provtso and an exception distinguished. 
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Sonthal Parganas—(contd.) 


Their Lordships felt bound to entertain a point of jurisdiction which 
had been raised in the Court of the First Instance and which did not depend 


upon any disputed facts though the point had not been pressed before the 
High Court. 


Maha Prasad Singh v. Bamana Mohan Singh [Lord Moulton (P.C.) 
Specific Relief Act, S. 42.—Declayation that decree in favour of pe 


against third party was not binding—Brutum fulmen—No ground ` 


for refusing. 

A suit fora declaration bya person ‘that as he is the owner of the 
property, the decree obtained by the defendant against a thirl party on 
the footing that he is the owner would not bind him is not liable to be 
dismissed on the ground that on his own allegations, the decree in favour 


of the defendant was.but a brutum fulmen and did not need to be set . 


aside. 
Rajah Nilmoney Singh vy. Kally Churn Battacharya (2) distinguished. 
Pedda Nayanna v. Sivanappa (Oldfield and Seshaghiri Aiyar JJ.) 





payment of subscription to Kuri—Not within. 

A suit for declaration that the plaintiff (a subscriber) is entitled to 
continue payment of subscription to the Kuri conducted by the defendant 
as he is not a defaulter does not lie under S. 42 of the Specific Relief Act. 
It is not a suit relating to a right to property or legal character as is con- 
templated by that section. 

Ramakrishna Patter v. Narayana (Patter Sadasiva Aiyar and 
Ayling JJ.) .. oe 
Stare dectsis—English and American law of fshery—Applicability to 

India. SeeJalkar  ... sis 


Stat ute—Amending Act—Enlarging defences open— Applicability to ae | 


instituted before coming into force of that Act—General Clauses Act, 

8.6. See Invention Designs Act oe 7 

—Interpretation. See Transfer of Property Act 

Stay of suit—Grounds of—Abuse of process of court—Test—Civil Pro- 
cedure Code, Ss. 22, 23,151 as sie 

Stridhan—Degraded woman—Succession to—Legitimate son and not 
illegitimate daughter. See Hindu law, Stridhanam... 

Sudras—Right of entry of—Hindu temple—Right of worship. See Reli- 
gious Endowments, Hindu Temple ... aes ie 

Suit—Maintainability of—Sanction to 2 persons under—Religious 
Endowments Act, S. 18—Suit by one. See Religious Endowments 
Act XX of 1868 oy eee ; 

Surety for restitution.—Hxecution against the property of a Hindu son 
after partition C. P. C. (O C }) S. ape IN. 0.) S. 53. See C. P.C. S. 
253 (O. ©.) i das 

Temple—Service Tnam—Resumption. See Inam . 

Tender—Postal offer of expenses of sale deed—Whether a valid tender of 
the same. See Vendor and Purchaser 4 mM 

Takbust proceedings—Value, of as evidence when acquiesced in b 
parties— Whether estoppel. See Bengal Revenue Sales Act ° 





S.42—Right to property or legal character—Right “to continue 
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Tidal and Navigable rivers right to‘fishery in. See Jalkar ‘ 
Title Deeds—-Posscssion—Description of lands in registered deeds—Suffi- 
ciency of. See Possession mee 
Time whether—Of the essence of contract—Sale of immovable property 
« —A finding of fact. See Vendor and Purchaser’ 
Transfer of occupancy right—Liability for rent after notice to landlord 
Tenancy by contract. See Landlord and Tenant . 


Transfer of Suits—From District Court to High Court Powa of High 


Court See Hindu Law 
———of Property Act Ss. 4, B4—Immovsable Dagan of the valida: o. of 

less than Rs. 100—Oral sale—Vendee in possession—iffect of— Un- 

| registered sale deed—No prior oral sale pleaded —Inefoctual | to pass 
title—Evidence of adverse possession— Admissibility as—Registr ation 

Act, 8, 49. 

An oral sale of immovéable property of the value of less than Rs. 100 
already ın the possession of the vendee will be upheld if it is shown that 
the vendor has by appropriate acts or declarations converted the possession 
of the mortgagee into one as a purchaser. 

But where a sale was set up as having been effected by an unregistered 
sale deed accompanied by delivery of possession and no prior oral sale was 
pleaded. 

Held having regard to 9. 54 of the Transfer of Property Act, the un- 
registered deed could convey no title. 

Held also : that the combined effect of Ss. 4 and 54 of the Transfer of 
Property Act read with S. 49 of the Registration Act was to prevent the 
deed from being given as evidence of adverse possession as purchaser. 

Muthukaruppan Samban v. Muthu Sambar. (Seshaghiri Aiyar 
and Kumarasami Sastri, JJ.) . AA ses 


-> Ket, S 68 (b)—Applicability to pees. 100 —Statite—Inter- 
pretation—- Application of S. 68 (b) to mcrtgager’s heir. 

Having regard to S, 100 of the Transfer of Property Act, the provisions 
of B. 68 of the Act as to the liability of a mortgagor who commits waste 
equally apply to persons creating a charge. 

A provision in a statute which gives a right or imposes a liability ona 
person must be deemed toconfor that right and impose that liability on 
that person's legal representative and if it confers that right or impose the 
liability on that person as the owner of a certain property, such right or 
liability is conferred or imposed on the assignee of the property unless the 
reason of the rule of law cannot clearly apply to anybody but the original 
owner of the property or the original obligor. 

Held, accordingly that the heir also is liable to pay the mortgage 


money under S. 68 (b) of the Transfer of Property Act7when he commits _ 


waste to the prejudice of the security. 

Ramakrishnama Chetty v. Fuvvati Chengu Aiyar. (Sadasiva Aiyar 
and Napier JJ.) ; sai ais 
Treasure Trove Act (Act WI, of sina) & Ss. 4, 20—Finder—Cooly acting 

, undor the eye of the employed—No control over treasure—iffect of. 

' The accused, two coolies working for hire under the eye of their 
employers" turned up a box containing hidden treasure. The treasure was 
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Treasurer Trove Act—(Contd). 

removed by the employers and the accused had no control over it at any 
time. Nevertheless, they were prosecuted under S. 20 of the Treasure 
Trove Act and convicted. ’ 

Heid that they were finders within the meaning of the Actand though 
they would not be liable for not depositing the treasure if they had no 
control over it, they were liable for non-compliance with the other 
conditions imposed on them by S. 4 and were properly convicted. 

Mala Naicker In re (Sadasiva Ajar) 


Trusts Act, S. 90—Morigage—Morigagee suing upon only one mortgage 
—Sale subject to earlier morigages—Purchase by morigagee— 
Transfer of Property Act, Ss. 67, 99—Not contravened—He parte 
decree against minors—No defence—Sale need not be set aside—Legal 
action of the mortgagee—Inadequate price as a result of —Noremedy 
tojudgment-debtors, ` : 

Where a person holding two mortgages sued upon only one of them 
the later but the sale proclamation mentioned his earlier mortgage as well 
as another mortgage of which he had taken an assignment after suit and 
stated that the sale was to be subject to those mortgages and he himself 
purchased the property. 

Held, that these facts were not sufficient to bring the case within §. 
90 of the Trusts Act. 

Held further that the procedure adopted did not contravene the 
provisions of either 5. 67 or 99 of the Transfer of Property Act. 

Per Miller J. An ex parte decree against minor defendants is binding 
against them unless negligence is brought home to the guardian. A sale 
held in execution of such a decree need not be set aside when it is not 
shown that the minors had any defence to put forward. 

Where a decree was in the first instance made against the father and 
the minor sons but so far as the minor sons were concerned that decree 
was set aside and after the appointment of fresh guardian, a decree in 
the same terms was again passed. 

Held, that a sale on proceedings in execution commenced before the 
passing of the second decree (she sale proclamation and the sale taking 
place later) is not liable to be set aside on that ground when the guardian 
was aware of the proceedings and his objections were overruled. 

Per Tyabji, J7. Where the action of the mortgagee is perfectly legal, 
the mere fact that by reason of the action of the.mortgagee the price 
fetched at the sale is inadequate is not a ground on which the sale could 
be set aside. 

Ganapathi Mudaliar v. Krishnamachariar. (Miller and Tyabji JJ)... 
Trustee—Power of dismissal—Vritikar. See Religious Endowments 
Unchastity— Whether severs ties of blood. See Hindu Law—Stridranam. 
Unregistered sale deed—No finds oral sale pleaded—Ineffectual to pass 

title, See Transfer of Property Act ... bai 

Yendor and Purchaser—Coniract of sale of immoveable property— 
Time of the essence of contract—Finding of fact—Postal offer of 
expenses of sale deed—Not valid—Harnest money—Right of vendee 
to retain on defaults 
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Yendor and Purchaser—(Conid). 


Where after considering all the circumstances, the Lower Courts have 
come to the conclusion that time is of the essence of a contract for the 
sale of immoveable property, the High Court cannot in second appeal, 
interfere with that finding. 


An offer by post to pay tlie expenses of executing the sale deed is not 
a legal tender of those expenses. 


Where a contract of sale falls off by reason of the default of the 
vendor, the vendee is entitled to retain the earnest money. Natesa 
Aiyar v. Appavu Padayachi 24 M.L.J. 488 followed. 

Veerayya v. Sivayya. (Sadasiva Aiyar and Napier J.) 
Ejectment—Pleas open to defendant—Party in possession without 
tiile—Corweyance in favour of plaintiff—Sham or nullity. 





It is open to a party in possession to resist a suit in ejectment by 


showing that the sale in favour of the plaintiff was a mere sham and con- 
veyed no title. Trimbak Bhikaji v. Shankar Sham Rav, (1.L.R. 36 B. 87) 
distinguished Mulji) Govindaji v. Nathu Bhai (1.L.R. 15 B. 1, followed.) 
Rajammal v. Madhava Yogi. (Ayling and Hannay, JJ.) wits 
Village Magistrate, if Magistrate under the Code. See Oriminal Proce. 
dure Oode, S. 250 
Vizagapatam Agency Rules, R, 17, 20—0) “der Tectining to sulari 
special appeal—Nat decrec—Not revisable by High Court. 
Under Rule 20 of the Vizagapatam Agency rules, the High Court has 
no power to direct the Agent to revise his order declining to entertain a 
special appeal under rule 17 as such an Order is not a decree within the 


meaning of Rule 20. Lakshminarayana Panigrahi v. Panpin ceddi aop; 
(Benson and Sundara Atyar IIX ... . 


Waters, English and Indian Law of. See Jalkar to 
Will—Construction—Bequest in favor of unborn persons—Validity of ... 
——~-—Construction—Annuity for life whether lapses for unchastity 
Withdrawal of suit—Sufficient ground, ojusdem generis with those in C. 

P. O., O. 28, Re. (1), (2). See C. P.O. O0. 28R 1 ... 
Workman’ s Breach of Contract Aot (Act XIII of 1859)— Agreement " 

payment of advances by deducting from wages 

A contract for work providing for a portion of the wages going periodi- 
cally in reduction of the advance falls within the scope of the Workman’ s 
Breach of Contract Act. 

Queen v. Tulukanam. (1). Tangi Joghi v. Hall (2), Referred to. 

Subramania Naidu v. Singara Madali. (Miller J.) . 
—— (Madras Act XIII of 1859)—Contracé to convey 

` and with the assistance of another—Personal labour. 

Conveying clay would be “work” within the meaning of Act XIII of 
1859 provided personal labour of the person undertaking the conveyance is 
intended to be utilized. The mere fact that another man is also to work 
with him does not exclude his undertaking from the scope of the Act. 

Held accordingly, where the-accused agreed to convey olay for the 
complainant in boats to be provided by the latter by his own personal lab- 
our and that of another to be provided free of charge by him, that the 
agreement came within the Act. 

Mamudeari in re.—(Ayling, J.) 


Worship—Right of—Hindu a een cid of entry of Bums into, See 
Religious Endowments 


y “alay porson ally 
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NOTES OF RECENT GASES.. 





Oldfield, J. 
| C..R. P. 578 of 1913. 


1914 July 16. 


C. P.C. (Act V. of 1908), Ss. 105, 115, O. 9, R, 138.—Order 
setting aside an ex parte decree— Revision. 


The High Court can interfere in revision against an order 
setting aside an ex parte decree, though the aggrieved party has a 
remedy by way of appeal against the decree, that may be finally 
passed in that suit. Nanda Ram v. Bhopal Singh 1! not followed. 

Gopala Chetti v. Subbier referred to. 

B. Sitarama Rao for the Petitioner. i 

C. A. Seshagiri Sastri for K. V. Krishnaswami Aiyar for 
the Respondents. 


(i 


Napier JJ. C. M. S. A. 77 of 1913, 


1914, July 20. 


' Limitation Act (IX of 1908), Art.182—Step in aid of execu- 
tion—Application to continue the sale. 


Oldfield and ) 


An application to the executing court by the decree-holder to 
"continue the sale with a view to securing a better attendance 
of bidders on the following days is a step in aid of execution 
within the meaning of Art. 182, so as to furnish a fresh start- 
ing point of limitation. Troylokya Nath Bose v. Jyoti Prokash 
Nandi 3 relied on. i . l 


P. M. Srinivasa Chari for the Appellant. 
_ N.S. Narasimhachari for V. Ramadoss for the Respondent 





Napier, JJ. “SA, 1874 1913. 


1914 July 21. 

Madras Estates Land Act q of 1908), 8. 63—Presumption 
of full payment—Suit for settlement of rent—Payment of Lager 
rates by sub-tenants whether affects the question. 


1. (1903) I. L.R. 300. 761. 
2. (1912) I. L. BR. 34 A. 592. 8. (1908) I; L. R. 26 M. 601 


Ayling and } 





gé 
In a suit for arrears of rent where the landholder had passed 
a receipt to the ryot in respect of the.suit fas and nothing had 
been mentioned therein that it was on account, held under S. 63 
of the Estates Land Act, the receipt ‘is in full acquittance of the, 
rent. - Such a suit is not a suit for the settlement of rent. The 
fact that i in some years, the sub-tenants of the defendant paid at 
higher rates does not affect the question.. , 
N. S. Narasimha Chari for V. Ramadoss for the Appéllant. 
B. Narasimha Rao for the Respondent. l 


. Wallis Offg. C.J. & 
Kumaraswami, Sastri J. A. S: 177 of 1910. 

1914 July 21. J 

Hindu Law-Alienation by a coparcener of his share of the 
joint family properties—Whether alienee entitled to mesne profits 
against the other members of the family. 
l An alienee of the share of a member of a joint Hindu aail 
is not a tenant in common with the other members of the family 
and is not entitled to the mesne profits of such share against 
the other members. 

P.N arayanamur ti for the Appellants. 

T. Rangachariar, T.: V. Muthukrishna diya, and B.. 
Somayya for the WANGEN 








Seshagiri Awan, J. ` 
1914 July 22, 28. } C. R. Ps. 1015, 1016, 1017 of 14. 


Prov. Small Cause Cour ts (Act IX of 1887), Ss. 28, 25— 
Order returning a plaint under S. 23, whether revision Bl 
against,—“ decide ” in 8. 25, meaning of. 

An order returning a plaint presented to a Court of Small 
Causes under S. 23 of the Provincial Small Causes Courts Act i is 
an order deciding a case and as such the Court has power to 
revise the same under S. 25. Subai Ram Dutt v. Jagadanunda 
Mazumdar 1 dissented from Umesh Chandra v. Rakhal Chundra | 
Chatterjee 2 Referred to. 

© P. 8. Narayanaswami Aiyar for 0. V. Anantale ikna Aiyar 
for the. Petitioner. 

` C. A. Seshagiri Sastri for K. V. Krishnaswami Iyer for the 

“ Respondents. < 

1. (1909) 18 C.W. N. 408. - 2. (1911) 15 C. W. N. 666. 








- 


Oldfield & | 4 = ENS 


Napier, II. at _ CR. P. 631 of 1912. 
1914 July, ae 


. Fraud in execution proceedings—Remedy- of aggrieved party. 
Where an order has been ‘obtained fraudulently in exécution 

it is open to the party aggrieved to vacate it by an a nn 
A Sundram for Petitioner: - l 


`S. T. Srinivasagopalachari for Respondent. 





Tyabji, JJ. S. A. 1700 of 1912. 


1914 July 24. 


Res judicata—Suit for mesne profits by execution purchaser 


Sadasiva Atyar and | 


‘Alienation pending swit—Suit‘for possession by alienee—Bar. 


Where an execution purchaser pending a suit by him for 
mesne profits against a trespasser alienates the property and the 
vendee from the execution purchaser brings a suit for posséssion 
of the immoveable property against the trespasser Held that the 
decision as to plaintiff's title to the land i in ane Previous suit. for 
mesne profits was res judicata. 


Dr. 8. Swaminadham for Appellants. 
S. Ranganadha Aiyar for Respondent, 


Sadasiva Aiyar and | 

Napier, JJ. b S. A, 877 of 1912. 

1914 July 22. J 

T. P. Act, 8. 68 (> Padahana of mortgagor sright—Liabi 
lity for waste committed. 


The purchaser of a mortgagor’s right in a rent sale is liable 
in damages to the mortgagee for waste committed by him i in the 
mortgaged property. 


Obiter. The provisions of S. 68 (b) applies to the case of 
charges also. 


T. Narasimha Iyengar for Appellant. 


S. Srinivasa Iyengar for Respondents. ~-~- — ---. 


oe 


and Spencer JJ. 
1914 July 27. 


Appeal—C. P.C. 8. 2, eile 41, r. 5—Order refusing to 
stay the execution pending appeal. 


Sankaran Nair 
| C. M. A. 129 of 1914. 


No appeal lies against an order by the appellate Court refus- 
ing to stay execution pending appeal under order 41, r. 5 C. P. C. 


T. R, Ramachandra Aiyar for Appellant. 
J. L. Rosario for Respondent. 





Sadasiva Aiyar l 

and Napier, JJ. S.A. 1497 of 1912. 

1914 July 27. 4 

Resumption—Temple service inam—Trustee's right to 
resume. g 


A temple trustee as such is not entitled to recover possession 
of lands held by temple servants under inam patta. from the 
Government on the ground that the service is not being properly 
rendered, the power of resumption in respect of such lands being 
vested in Government. S. A. 201 of 1909 and S. A. 2215 * of 
1912 followed. i 


F. Nagabhushanam for Appellant. 
P. Somasundaram for Respondent. 





1 (1914) 27 M, L. J. 57. 


ge Galan 


SN 


- NOTES OF RECENT CASES. 
eh Je DA. S. 132 of 1910. 4 
< 1914 July, 28. 


Sankaran Nair, J. } 
` Religious Endowments Act, S. 18—Sahction , given to. 2 


ey es 


people—whether one can sue. is 


- Where sanction is given under S. 18 of the Religious Endow- 


ments Act to two people, one of-them alone cannot sue > without 


getting the sanction amended. 


« K- Ramanatha Shènai for Appellant. 
K. Naraina Rao, B. Sitarama Rao and K. Y. Adiga for 


Respondents... - ~. I a gee A Ee eae 


9 Sadasiva Aiyar and ` 
"` Napier, JJ. 





“S.A. 1476 of 1910. ~~ 
1914 July 28. os 


‘Possession—Trust property—Right of worshippers. 
“Worshippers - whether individually or..-collectively are not 


entitled to sue for possession- of trust property Me this case 
mosque.) 


Ñ. Krishnamachari for- ER T 
T, Narasimha Iyengar and C. : Padmanabha Iyengar for 


cee aaa a AS ay Wate Bahia 
Otdficia, J. she eee, ae 
_ -1914 July, a KA C. R.P. 1000 a 1912. i 


`H mokoh a DN neat friend—setting aside dismis- 


sal for faeth K ae ` ; m A 


aside a dismissal for default, 


=% 


~ 


B. Sitarama Rao for Petitioner. WNI 
K.Y. Adiga for Respondent. 





Oldfield, J., | g Aas 
Napier, I -7 C. RP, 599 of 1913, 


1914 July, 30. J . HA 


Civil Procedure Code, O. 28, re, 1,2. ARa Liberty to in- 


q 


ia a AN INT ee 


cay 


6. 


, Pending an appeal, the’ appellate’ Court gave leave to with- 
draw the suit with liberty'to bring a fresh-suit. < 
Held}: the appellate; Court had no jurisdiction to do. “$0. 
Order 23, R. 2 is confined to pending. suits and does. not extend 
to appeals, ae i 
V. Ramadoss for Penone a NT NG 
ec P: Nagabhushanam; for Respondent, 





Seshagiré Aiyar, J., | A, ao a 
Kumaraswamy | |.. ; ESA 
_ Sastri, J. : .S..A. 2057 to 2066- of:1912. 
- 4914 Aúgust,-3. ; fea! ° 


Rent Recovery Act—Cesses—Kanganam etc, ee 
Kanganam Kulavettu, Amanji Poraswathantram ` Vamadai 
Vaikkalkattu, “Tirmutti, and Pakkillai are not cesses properly | 

NGA DE from the tenants. < 
T. Rangachari: ‘and KV. "Erisknasamy Tie ihi pana 


pe B: Piara Rao. and ‘SiR: Muthisaen oe for pis cians 
Bashiri “Aiyan, 7. it E < A 


ah 


and Kumara- : ` | ae oe 
~. swamy Sastri, 7. To S. A. No.. 1688 of J 
Da 4014Augwst-3:5 J NG 


Mortgage suit—S, 81 Limitation Act of 1908—Period. “en 
piring ona holiday—Plaint presented on the next re- CRONE day 
—Whether out of:time, : | 

Where the plaint in a eros suit seis by Sy. 31 of - 
the Limitation ‘Act of 1908, was filed on Monday the.8th August 
1910, the 2 years’ period under the Becton, navise; expired on 
Sunday the'7th Instant. . 

Held :—following Murugesa Mudali v. Bagian Chettiar : 1 
thatthe plaint was presented in time. | 
S. Vencatachari for Appellant. — 

K.S. Ganesa Aiyar for Respondent. 





Wallis, 087 ©. Jy q , ; As - 

Hannay, JE. 0o ANG 280) ia a ` 

1914, August 7. T 
.ı | „Hpidence Act-- S. 112-Presumption-— Applicability Qu 
` tion.as to exact time. of conception. ao eee ee 
1, (1918) 26 M. Le J. 28, iii 


4 


-< Hinds: Law—Joint- family—Mortgage- by father. 276 ae 
itor birth of son-——Validity—Onus- of Proof. - ‘ 

: ‘Where in a suit for sale on a mortgage bond’ anana by the! 
Ist defendant the undivided father.of the 2nd, 276 days before. 
the birth: .of'the latter, the . Court below. dismissed the suit as 
against t the. 2nd defendant . on the ground that under S. 112 of 
the Evidence Act there was a presumption. that the 2nd. defen-, 
dant was in the womb on the date of the execution of the bond, 
and that it. was therefore not binding on him. . 

Held, that the onus lay on. the. 2nd defendant to prove > that 
he was conceived in the womb on the date of the ‘suit bond,” ; 
that S. 112 was inapplicable to a case in which the question was 
as to the exact time of conception and that there was no presump- 
tion that a person was conceived in the womb „within 280. days 
of his birth as the period of gestation varied considerably.’ 

_ P, Nargyanamurti and_P,. Somasundaram for Appellant. 


os Respondent \ was not represented. 





“ Sadasiva Ce fee Race PVE. papi, Meters ts 


‘Napier, JJ. i, S. A Dug 2229-of 1912. E 
es 1914, August 10 | fut ii 


- Hindu Law—Joint family Release ty a. father i in n jawuh 
of ‘son—Validity—Consideration—Necessity,. ore 
Sg Held: that a release- by -a Hindu father- in favour of. his 
individed son was valid even: though: not - else! D consi- 
deration. z ‘ 
Peddayya vi. Ramalingam~.1 followed. . eevee Se 
-.. Appa Pillai v, Ranga. Pillar 2 distinguished, 
A. S. Vengu Aiyar for Appellant. in! 
R. Subramania Aiyar for Respondent. 





Spencer, J. A. S. 319 of 1913. 
- 1914, August 10. 

Hindu Law—Maintenance—Calculation of amount—Basis— 
Whether according to the share and status of the husband at 
his death or status of family at the date of suit, 

Where a Hindu widow brings a suit claiming maintenance 
against the members of her husband’s family according to the 


1 (1888) I. L. R. 11 M. 406. . 2 (1882) I. L.R. 6 M. 71. 


Sankaran Nair, J., } 


$ 


status ‘ofthe family,at,the date.of suit. and-it was. found that the 
family had a family. trade in which. the husband. of the plaintiff, 
took part. during this. lifetime, and the family acquired. Cona 
oe properties by the trade after his death.. Re eg D 


“Held; the ‘basis of calculation for maintenance ‘is the’ share’ 
òf T, atthe date of sùit if he had -been -alive and nof 
thë share of the property that he would be entitled to at- -the 
daté of his death. ` ot eae 
salle Rangachariar for Mr. “É. Srinivasa: ‘Iyengar ang “0, 
Pridmanabha ‘Iyengar for “the Appellants; ‘ses 

“O, Yi Ananthakeishiq Aiyar for. the Respondents z 


eo or 4 KACE Gi 





eo pa PA Ai re ese i E N een 
> “Napier, JJ. 7. | CRP. 1074 of 1912, SE 
August; 1914. J fT eei 6 
"Buit for declaiation—Reversioner—Valudition for “purposes 
of jurisdiction—W hether market value of the property or five 
times the assessment aid Court Fees Act, 5. My Cl. pepara 
Civil Courts Act S. 14 0, : TE sara 
A suit by a reversioner fora mere declafation that < an. A 
tion y.a widow of lands is invalid cannot be. placed higber for 
the purpose of valuation for jurisdiction than a suit:fọr possession, 
of ;thedand covered by the declaration. Valuation should therefore 
be-under'S, 14 of the “Madras Civil Courts Act and Court - Fees, 4 


Act, S. 7, Cl. 5. ee ee 
T, Narasimha Aiyangar:for-the Petitioner, > > ` 
K. Raja Aiyar for S.- Srinivasa E for: E Réspon- 
dent. GF, a ee oo SE fe 
oon k RAS a as 
5 EE 
E 4 ` 3 a 4 7 te ps i Sha AR oy 
i ` nie were e 
4, ~ ote 
aa od era by Ea : x ` 
Sy aaan mAT = ee : Las 
fy : ty 
x sho va 5 x k 
omg re 
ous 4 qoue aba 7 i c 
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9 
NOTES OF RECENT CASES. 


Seshagiri Iyer and, ì ` ; 
Kumataswami Sastri, JJ. b S. A. 2044 ot 1913. 
' 1914 August, 10.. J . 

Guardian—Admission .by——Previous statement of witness—To be 
used only to contradict—Statement of person not called and not shown 
to be dead—Inadmissible. 

A guardian has no power to make admission on the minor’s 
behalf. A previous statement by a person can only be used to con- 
tradict his present. testimony as a witness under S, 155: of the 
Evidence Act and not’as substantive evidence. R 

A previous statement of a person who is not called’ ids not 
shown to be dead is inadmissible. 


T, Rangachari and 8. Ramaswami Iyer for Appellants. 
C. V. Anantakrishnier for Respondent. 





Ayling and ) i l 

Tyabji JJ. t S. A, No. 2183-0f 1912 ` 
1914 August, 11.) i 

Specific performance—Diseretion of court to refuse-~Grossy in- 
adequacy of consideration. 

In a suit for specific performance of a contract to convey 
land where the consideration was the services rendered by the 
plaintiff for the defendant in some litigation and where such ser- 
vices were held to be quite disproportionate to the value of the 
land claimed, Held, that the courts were right in refusing 
specific performance under S. 28 (a) of the Specific Relief Act. 


Ganti Venkataramayya for Appellant. 
N. S. Narasimhacheri for Respondent, 





Sadasiva Aiyar and 
S. A. 632 of 1913. 


Napier, JJ. 
1914 August 18. 
Mortgagee—Right of to pay and claim credit for cesses on land. 
A-sale for arrears of land cess and village cess, whether levied 
under Act II of 1864 or Act VII of 1865 would have the effect of 


kd 
PCO E 


Pi oe 


° 


- 10° 


extinguishing prior encumbrances and soa mortgagee was entitled 
to pay it under both S. 72 b and 76 (9) and take credit for the 
same. 


B. Narasimha Rao for Appellant. 


Patanjali Sastri for P. Narayanamurthi for: Rėspondent, 


Oldfield and 
"Bei kagiri Aiyar, JJ. he 

. 1914 August, 18.. : 
Guardian—Not appointed ‘under the Act—Step-mother in 
possession of family prop erty—W hether can be asked to pay a - 
specified sum as maintenance to his step-brother and stepmother. 


OMA, 208'of 1913 


.. Thecourt cannot order thestep-brother in possession of family 
property to pay a specified sum as maintenance to his minor step- 
brother and stepmother under the Guardian and Wards Act when 
he is not a guardian appointed by the Court under the Act.. 


L. S. Veeraraghava Iyer for Appellant. 
S. Ranganatha Jyer.f r Respondent. 


raa ett 


Sadasiva Aiyar’ J 0 0 ae 
and Tyabji, JJ. « S.A: 1554 of 19126: eee ae 
., 1914 August, 18. A Toi eS , 


» Hindu’ Temple—Right y Ee to esclude - - castes-— 
Burden of proof. : : 
‘When in a Hindu temple a cértain Mindu caste claimed''the 
right of worship by going as-far asa certain place within the 
temple. A gis Bagia cy Ae 


Held that the burden of proving that they were not so entitl- 
ed lay on the party who seeks to exclude them. . 


Messrs. vid R. Ramachandra Iyer and T. R. Krishnaswami 
Iyer for Appellant, | i 


- Messrs. T. Rengachariar aak $: Chidamberan Pillai for 
Respondents. ags ; 


ar Sadasiva Ayiar and ).. 
“Napier, JJ. 0 È, C M.. A, 251 of 1912, 
` 1914 August, 19. `) n 
0 OP. Code, 8. 48—Limitation ‘oertain date mening LA in 
"5. 48 (b); 

Under S. 48 (a) C.P. Code the starting point of limitation 
is the date of the decréé and’ not ‘the date a the deene when it 
‘becomes’ executable. j - 

Sadasiva Aiyar, J.—While expressing no opinion as to the 
correctness -of ‘the décision‘in Narhar Regunath. v. Krishnajt 
Govind:' held - that equity favours: such æ. construction. though 
forced. ee ne ee se 
‘* At application praying for the execution of a’ transfer. deed 
which prayer had been granted on a prior ‘application. . put.in.by 
the decree-holder but which’had not been completed is not.a fresh 
application within the meaning of S. 48 .C. P. ;Code.. ; The 
meaning of ‘certain date’ in'S.48 (b) considered. - 

N..,S, Rangasami Iyengar for T. Narasimha Iyengar for 
Sr kak 
S. Srinivasa Iyengar and N. S. Narasimhachari for Res- 


pondent. 


Oldfield and | 
Seshagiri Aiyar, JJ. f L: P. A-7 of 1913. 
1914 August, 19. 


C. P. Code, 0, 28, R. 1—Other sufficient cause.’ 

Other sufficient cause in O. 23, R. Lisa cause ejusdem generis 
with the earlier mentioned causes. 

T. Ramachandra Rao for Appellant. 

T. R. Venkatarama Sastri for Respondent. 





Oldfield, and } 
Seshagiri diyar, Jd. 
1914 August 26. 


Hindu n e Inheritance—Sudra prostitute—Whether 
son born during marriage or illegitimate daughter preferable heir, 


_. de (1919), L. L.R. 86 B. 268 doubted. 


S. A. 4270f 1913, 


21 Boats . 


-12 


Where-a Sudra woman had a son by her marriage and after 
the death of her” husband led the life of concubine and left an 
illegitimate daughter, in a suit bythe illegitimate daughter 
claiming inheritance to the estate of her mother in preference to 
the legitimate | son. 
oe „Held, @ the. property. left bya prostitute is stridhan and is 
governed for the purpose of inheritance by the rules regarding 
erate: na ee ; 

Š “2. ‘Thé rule in Taramoni Davis Case 1 Subraya Pillai v 
‘Rainiaiswani 2:that the degraded heirs of a prostitute ‘are to be 
m to the undegraded heirs not approved. 

1 (3)The legitimate son is entitled to succeed in preference to 
the illegitimate daughter. oat l 
‘Dep Oldfield, J. An illegitimate daughter is not an heir to the 
Stridhaii- ‘of the mother. 

P. S. Naraynaswami Iyer for ‘the Appellant, 

“D.R. Ganapati Aiyar for K: N. Aiyah for the Respoñdent, 


1. 8 Ind. Dec. (0.8.) 2347. 070 2, I L. R,28 Mad. p. 171 


` 


NOTES OF RECENT CASES. 


Before Bakewell J. ; E 
(Original Side) ; C. S. 132 of 1913. 
1914 September 8. l 


‘Taration—Original Side rules Appx. rule 31 (a). 

/ The taxing officer having taxed the Vakil’s fees in the defen- 
dant’s bill of costs at 24% when at the settlement of issues, the 
suit had been dismissed as disclosing no cause of action, the 
defendants applied to the court for review of taxation, claiming 5% 
for Vakil’s fees, and contended that the dismissal of the suit being 
after the filing of the written statement, should be deemed to be 
on the merits after contest and hence the vakil was entitled to 
the full fees of 5% under Appendix I], rule 31 (a). of the Appel- 
late side rules. | 

. Held, that as there was no trial of the suit itself on the 
merits by examining witnesses or filing documentary evidence, 
the dismissal of the suit before the settlement of issues cannot be 
deemed to be a decision on the merits after contest within the 
meaning of Appendix II, r. 31-(a). of the appellate side rules. 

G. Annaji Rao in support of the bill for Defendants. 
K. Ramachandran for Plaintiffs. 


_ 


A. No. 277 of 1911 and 
S. A. No. 1508 to 1510 of 1912. 





Officiating Chief Justice 
Seshagiri Aiyar J. | 
September 8th, 1914. | 
Dharmilla Inams—Holder of—Whether “land-holder” within the 

meaning of Estates Land Act —Civil Court—Jurisdiction. ' 
The holder of a Dharmilla Inam that is the alienee of the 

lands situated in a permanently settled village long before the 
date of the Estates Land Act and after the date of the perma- 
nent settlement is a andholder within the meaning of the Act. 

Although the lands do not form an estate by themselves they are 

a part of an estate and a suit by the alienee to eject a ryot let in 

by him into the land is not maintainable in a civil court as S. 189 

of the Estates Land Act bars the jurisdiction of civil courts. 

V. Ramdoss for Appellant. 
B. N. Sarma, V. Ramesam and G. Venkatramiah for Res- 

pondents. a 
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Ayling, J. I 
Hannay, J. _ §. A. No. 467 of 1913. 
1914, September 9. j EEAS 


Hindu Law—Alienation by widow— Who can question— Ejectment 
suti— Whether a trespasser defendant can plead that the sale to plaintif 
was a sham transaction. 


A sale by a Hindu widow cannot be questioned. by anybody 
who is not a reversioner, though the sale- deed i is not supported 
by consideration., 


Where a person claiming under a sale-deed from the owner 
thereof sues a trespasser in ejectment, it is open to the defendant 
to plead that the sale to. plaintiff was a sham transaction and did 
not confer title.. Trimbak Bhikaji v. Mahadeo Balwant 1. not 

followed ; Mulji Govindji v. Nathubhai Hirachand? followed. 


T. V. Muthukrishna Aiyar for the Appellant. 
0. V. Anantakrishna Aiyar and P. S. Vaithyanatha Aiyar 
for the Respondents. 


Sadasiva Aiyar J.) | , 
Napier J. b S. A. 636 of 1913. 
1914, September 9. J °° 


‘Limitation Act IX of 1908, Art. 116--Vendor and purchaser— 
Breach of covenant for title—Vendee aware of defect of title—Ti ransfer of 
Property. Act, s. 55 (2). 


A suit to recover compensation for breach of covenant for 
title under a sale-deed is governed by Art. 116 of the Limitation 
Act. Krishnan Nambiar v. Kannan 8 followed. 


` A vendee is entitled to recover compensation for breach of 
covenant for title, though he knew the defect of title of the vendor, 
unless the sale-deed expressly excludes the operation of S. 55 (2) 
of the Transfer of Property Act. 


C. V. Anantakrishna Aiyar for Appellant. 
G. S. Ramachandra Aiyar for Respondent. 


“1. (1911) LL.B. 36 B. 87. 2. (1890) I.L.R. 16 B. 1. 
3. (1897) I. L. R. 21 M. 8, 
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Sankaran -Nair J. Jin 0 ete oe tas 
Spencer ‘J. f A. S. as of 191. £ 
1914, September 10. wo » E | 


* 


Contract Act, S. 23— Agreement opposed to public poliep Pr omis- 


sory note: by adapted .son to the father of the baen mother to induce 
her to take him in adoption. 


`, A promissory note executed by the adopted son to the father 
of his adoptive mother to induce her to take him in adoption is 
opposed to public policy and cannot be enforced. 


\ 


T. R. Ramachandra Aiyar, D Waranti “Aiyangar, 
T. R. Krishnaswami Aiyar, and. N. Viswanatha Aiyar, for the 
Appellant. . 


l 2% 
R. Bh ad Apa panan an and A Krishnaswami Aiyar. for- 
the Respondent. 


- Seshagiri. diyar J. r: ‘ ae a 
Kumarasami Sastri J. p... S.A. 529 of 1913, . 
sea August 11. ( l 


“Madras Tolalar Toia de I p 1908, Sched. i Ait. 8, ‘Suit for the 
purpose of ascertaining rent—Interpleader between landlord and Govern- 
ment as to water-cess—Limitation Act IX of 1908 5. 15—Injunetion re- 
fused by lower appellate Court—Case remanded by the High Cour = 
Whether section applies. 

An ‘interpleader suit’ by a tenant against the ‘landlord ahd 
the Government to determine as to whom between the two: water- 
_cess is payable, is-not a suit for the purpose of ascertaining : 


“the rent within the meaning of Art. 8, Sch. A of the Estates 
» Land Act. 


Where in a suit a perpetual injunction was granted: by-the 
Munsif’s Court but on appeal the District Judge dismissed the 
suit altogether and the High Court in second appeal set aside 
the order of the lower appellate Court and remanded the appeal 
for.disposal according to law, the period between. the decision of 


the lower appellate Court, „and that of the High Court cannot be 
7 : 


x 


16° 


availed of under section 15 of the Limitation Act asd: period 
during which injunction continued to subsist. 


C. Padmanabha Atyangar for Appellants. 


.L. A: Govindaraghava Aiyar and A. Ramachandra iiw 
for the Respondents. 


© Ayling J. 
Tyabji J. 
1914, September 16. J 


S. A. 1045 of 1912. 


F 


Muhammadan Law—Gift—Delives y-—Necessity of ~Gift by grand- 
Sather to hig minor grandson during his .son’s life-time—Transfer of 
Proper ty Act, S. 438—Applicadility of—Estoppel. 


Under the Muhammadan Law, a gift of immoveable property 
by a grandfather to his minor grandson during the life-time of 
the latter’s father is not valid unless accompanied by delivery— - 
Such delivery as the property is capable of. The mere declara- 
tion of the grandfather of his intention to divest_himself. of pos- 
session and vest it in the minor is not- enough. 


Where a Muhammadan executed a mortgage in respect of 
‘certain properties representing himself to be the owner thereof 
‘but in a suit on the bond his father raised the defence that the 

“property belonged to himself and the mortgage was not binding 
“on him and died pending the disposal of the suit, leaving his son, 


“the mortgagor his heir, Held that the son was under S. 43 of the 


-Transfer of Property Act estopped from setting up the invalidity of: 
_ the- mortgage and that plaintiff was therefore entitled to redeem. 


` K. V. Krishnaswami Aiyar for S. Genau Aiyangar 


“for Appellants. 


A. Visvanatha: Aiyar for Hom. Mr. B. N. Sarma for 
‘Respondents: i 


vd 


memea raaa 


Sadasiva Aiyar J. | F 
o Napier J. 

- “1914, September 16. J 

` Lender through postal letter—Validity of. ul 


S; A- 1264 of 1913. 


17: 


A tender of money through a postal letter: i is, not a good 
tender. 


N. S. Narasimhachari for Appellants: 
=V: Ramesam for Respondents, | 
Ayling J. 7 AN l 
: - Hannay`d. L ; S.-A. 70 of 1913. 
1914, September 17. J i 


Lease by person not in possession— Hyectment sat by lessee— 
Genuineness of lease if can be questioned’ biy” trespassèr—Admission 
of genuineness by real owner—Effect. 


‘ 


A tenant from the real owner is entitled to recover posses- 
_ sion of the property leased to him froma trespasser though the 
tenant was not put in possession under the lease. It is not 
open to the trespasser in possession to set up that the alleged 
lease was false and that plaintiffs did not obtain possession under 
it in face of an admission of the lease by the real owner. 


T. R. Ramachandra Atyar for Appellant. 


4. S. Visoanatha Atyar for T, R. Venkatrama Sastri for 
Respondents, l 


“Ayling J. | 
Hannay J. S, A. 435 of 1913. 
1914, September 17, ` . 


C. P. Code—O. 64—Ezxplanation. 


Where an attachment of the properties of the judgment- 
‘debtor had been made by one decree-holder and the properties 
were transferred , by the judgment-debtor after the attachment, 
another decree-holder who applies for rateable distribution after 
the transfer cannot avoid the transfer under S. 64, C. P, Code. 


Mr. P.S. Narayanasami Aiyar for Mr. C.V. Ananthakrishna 
Aiyar for Appellants. | 
Mr. C. Madhava Nair for Respondents, 
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Ayling J : | 
Hannay J. 


S. A. 1010 of 1913. 
1914, September 19.) . 


Partnership—Dissolution—Acknowledgment of debt by one partner 
—LHffect on others. 


After the dissolution of a partnership one of the expartners 
cannot without express authorisation from others acknowledge a 


partnership debt so as to bind others. A power to pay € off, faints 
_ includes a power to acknowledge. 


_ Mr. B, Sitarama Rao for Appellants. 
o “Mr. 6. F Ananthakrishna Ayar for Respondents. ` 


tAn raes 


aang 


““NOTES OF RECENT CASES: © 
Seshagiri Aiyar, J: “A. S. 129011913. 
1914, September 22. 
Limitation Act, S» 28, Art. 144—Suit by adopted son—Inam grant 


—Trespasser from widow—Possession for over 1 2. years—Accrual of 
cause of action—Interest of trespasser in the land. 


Wallis Offy. C. J.. | . 


In a suit for the recovery of Inam property by a person 
adopted by a Hindu widow from a trespasser who had been in 
` pòssession of the properties for over 12 years Held that the cause 
of action accrued to the adopted son on his adoption, (2) that 
even if the defendant was in possession for over 12 years, the suit 
was not barred as against: the adopted son though it would be 
barred against the widow (3) that what the trespasser acquired 
was only the widow’s interest under ‘S. 28° Limitation ‘Act and 
that art. 144 applied. ee oe 


P. Nagabushanam and T. R. Verikatarama - Sastri for 
Appellants. ĝ ; 


V. Ramadoss for Respondents. : 





Seshagiri Iyer. J. - A. S. 188 of 1911. 


1914, September 23. 

Madras Irrigation Cess Act (VII of 1865)—Inam lands irrigated 
with Government water — Exemption from water cess—Eingagement need 
not be express—Inam title ‘deed. whether conclusive as .to extent of cess 
Free lands. ` 


. To exempt inam lands watered by Government water from 
liability to imposition of water cess under Act VII of 1865, the . 
engagement.with the Government need not be express. The 
extent classed as such in the inam title-deed is not conclusive as 
to the extent entitled to irrigation free of charge. Such an en- 
gagement in respect of lands stated as dry in the inam title-deed 
may be inferred from the conduct of ue parties and the circum- 
stances of the case. ; 


Wallis, C. Jao - | f 
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Per Wallis, C. J. Where a state of things has prevailed for 
60 years it must be referred to a legal origin if possible. 
` P. R. Ganapathi Aiyar and R. Rangaswami dyana 
for Appellants. , 
T'he Government Pleader for Respondenis. 


— 


a : 
. Sadasiva Ayar J, ) i ° ace 
Napier Jo. © > p. S. A. 542 of 1913. 

1914, September 23. ` J 
Writer of document—-Signing as: writer-not as witness—Signature 
after execution—LEffect of. | 
A person who signs a document describing himself as the 
_ writer thereof but not as an attesting witness is deemed to be an 
attesting witness if as a fact he witnessed the execution of the 
document and signed it subsequently. 
. V. S- Govindachari for Appellants.. 
. Patanjali Sastri for. Respondents. : 


~a 





Wallis Offg. C.J à ; A, naa 
‘Ayling and - ed 

Seshagiri Aiyar JJ. S. A. 1804 of 1911, 

1914, September 24. 

0. P. Code, O. 2, r, 2.—Suit for recovery of PR TEES EA suit 
for mesne profits accrued due prior to suit for recovery of the land— 
Mainiainability of—Catses of action different. 

A suit for the recovery of lands from a trespasser - is no bar 
to a subsequent suit for mesne profits accrued due prior to the 
suit for possession. The claim for possession and the claim for 
mesne profits are based on different causes of action: 9 C, 283, a 
19 C. 615, 31 M. 405 followed. 

L. A. Govindaraghava Aiyar for NGA ANG 

Mr.T. R. Krishnaswami Aiyar for Respondėnts. : 


__ Ayling J. 
` Seshagiri Aiyar J. 
` 1914, September 24. 
” Vendor and. purchaser-- Contract ‘to sell—Deposit of earnest money 
with vendor—Provision for forfeiture of deposit and damages in case 
of véndze’s failure to purchase—Damages, measure of —Vendee fe bika 
to credit for deport in calculating damages. fe” g 


Wallis O, C.J. si 
` L. P.A. 37 of 1914. 


3 


\ bo. 3 g aE: 

-In a'suit-by a vendor against the’ vendee for damages for 
breach of a contract to purchase. property the vendee is entitled 
to a credit- for the amount of earnest .money deposited by him 
with the vendor in- _ pursuance, of the, contract, notwithstanding 
an express provision in the contract for: forféiture of deposit and. 
for the payment of damages by the vendee in case of a ‘breach of 
the contract by him, -~ 

.S. Varadachariar for L. 4. Govindaraghava Aiyar for 
Appellants. 
- Ç. R. Subramaniya a for Respondents. 





o olfa J. I l 

`- Tyabji J. S. A. 2113, 2113 ‘8 2139 of 1913. 

1914, Sotib, 30. J ; 

- Madras Local Boards Act, 8.73 prov. 1—Usufructuary mortgagee— 

Whether a holder of an under-tenure— Collection of cesses from tenants. 
- | A-usufructuary mortgagee, who has got an assignment of all 
the rights of the ‚mortgagor for a term of 25 years, the term of 
the usufructuary mortgage, is an intermediate Jandholder holding 
an undér-tenure within the meaning of S, 73: proviso 1 of the 
Local. Boards Act; and he_ is entitled to Pay tow cesses and 
collect the same from the tenants. 

- K. Srinivasa Aiyangar and M. Purushotham- Naidu 
tor Appellants. 

Dr, S.. Swaminathan - and? B. Danae ane Rao for Res- 
Gan ak í oe i = ` 


The Offg. Chief Justice l 


Seshagiri Aiyar J.. 
1914, September 30. 


` Limitation Act IX of 1908, .S. 19—Acknowiledgment of liability — 

i Statement in Irusalnama. 
.- Where the plaintiff ilag a suit on the 20th April 1911 
for rent which fell due on the 15th F ebruary 1902, on a registered 
_ contract of lease, and he relied on a statement in an- irusalnama 
i.e. a remittance challan by the defendant advising the sending of 
Rs. 20, “towards the lease’ amount of Kodala village for fasli 
1311 ” asan acknowledgment of. liability. under S. 19 of the 
Limitation Act. ; ee 


A.S, 124 of 1911. 


22 


Held following 33 Cal. p. 1047, it isa valid acnoyiede act 
of the suit liability. 


K Patanjali Sastri for P. Narayanamurti for Appellant. 


8. inamana than for Respondent. 


a 
ee 


Tyabji J. “CM, S. A. 80 of 1913. 


1914, ak A 30. 

- O. P. C. S. 47—00; 21, Br. 89, 90—Scope of —Execution- sale— 
Setting aside—Application by judgment-debtor on the ground that the 
sale was in contravention of the decree—Limitation Act, Art. 166— 


Applicability of--C.P. Code, S. 151—~-Inherent powers of, Court Demis 
to exercise of. 


Oldfield J:—0. 21, Rr. 89 and 90 do not exhaustively 
provide for all the cases in which a sale i in execution of a decree 
‘may be'set aside. Under S. 47 C. P) C. it is open to the 
judgment- -debtor to apply to the Court to set aside the sale on 
the ground that the executing Court contravened the terms of 
the decree by ordering the sale of one property before another. 


. Oldfield J., A 4 


“An application to set aside a sale whether under O. 21, rr. 
89-&90..orS. 47 of the Code, is governed by Art. 166 of the 
Limitation Act. 


“The inherent ‘powers of Court under S. 151, C. P. C. 
cannot be invoked when there is a provision in the Code appli- 
cable to the case. ; 


Per, Tyabji: The Court has an inherent jurisdiction to recall 
an invalid order on the ground that it is in contravention of the 
terms of the, decree. The inherent powers of a Court can be 
exercised only with special regard to the conduct.of the party 
invoking such powers.: Art. 166 of the Limitation Act does 
not in ter ms govern an application like the present but its 
principle may be applied to cases where the inherent poe of 
the Court are invoked. 


ve. O. V. Ananthakrishna Aiyar for Appellatte., 


oe Krishnaswami Aiyar for: T: Natesa Aiyar for Res! 
sn. dye tise 


a 
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NOTES OF RECENT CASES. | 


Sadasiva Aiyar J. ; 

Nan; S. A. 1058 to 1066} 
and Napier J. 
1914, September 30. | 1068 to 1077 


Contraci—consideration—Payment of rent at higher: rate for 60 
years—Presumption—Madras Estates Land Act, 8. 18 el. (3)—Scope 
of contract for payment of rent at higher rate for crops raised with im- 
provements made at tenants’ sole expense—Contract before the Act— 
Improvements effected before the Act-—Eiffect. 

From the fact that rent was paid at a higher rate for 60 years, 
a contract to pay at that rate and the consideration therefor may 
be presumed. 

Per Sadasiva Aiyar J. (Napier J. Diss.) S, 13 cl, (3) of the 
Estates Land Act has not the effect of taking away rights vested 
in the tenant before the Act, its object being to enlarge such rights. 
‘After the passing of the Estates Land Act the landlord is not 
entitled to claim enhanced rent where the increase in the yield 
is due to improvements effected by the tenant. It is immaterial 
whether such improvements were effected before or after the Act 
and whether or not there was a contract to the contrary either 
before or after the Act. 

Napier J. S. 13. cl, (3) has no application where the contract 
was entered into long before the Act and rights have grown up 
thereunder. 

L.A. Gévindaraghava Aiyar and L. S. Veeraraghava 
Aiyar for Appellants. . 

S. T. Srinivasagopalachari for Respondents. 


of 1913. 


Hannay J. \ C. R. P. 1039 of 1912. 
1914, September 30. J 

C. P. Code, S. 115—Revision—Remedy by suit available—Revision 
if lies—Ezgecution proceedings—Res judicata, 

The High Court. will not interfere in revision when the 
aggrieved party has a remedy by. way of suit. An application for 
possession in execution of a decree is not barred by reason of the 
dismissal of a prior application for possession on the ground of 
obstruction by a stranger. 

K.S. Ganapathi Aiyar for Petitioners. 

C. V. Ananthakrishna ayat and A, Swaminatha Aiyar 
for Respondents. 
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Ayling J. oat ml 

Sadasiva Aiyar J. S, A. 662 of 1913. 

1914, October 1. ` 

Inam—Service nam—“ Pasi and future Services”—'Nakkash’ or 
painting service—Grant to Defendants ancestor to be enjoyed from genera- 
ationto generation—Defendants willing to render i 
whether can resume Inam. 

Where the predecessor in title of the plaintiff granted the suit 
lands to the ancestor of the Defendants in consideration of “past 
and future services”, to be enjoyed from generation to generation 

. for performing Nakkash (painting) service to the satisfaction of 
the Zemindar. 

Held Per Sadasiva Aiyar J. that the grant was one in lieu 
of wages for the performance of service and as such was resum- 
able by plaintiff on giving notice of the termination of the. 
services, 

Per Ayling J. That the grant was one burdened witha service 
and for an hereditary office and it could not be revoked so long 
as the office was subsisting and so long as the grantee’s succes- 
sors are willing to perform the services. 

P. Somasundaram for the Appellant. 

S. Srinivasa Atyangar for the Respondent. 

Ayling J. | 

Hannay J. z S. A. 1659 of 1913. 

1914, October 2. | 

Specific Relief Act, S. 27, ol. (b)—Vendor and purchaser— 
Agreement to sellto A—Subsequent conveyance to B—Mere recital in 
sale-deed of receipt of consideration—-Notice of prior agreement after 
execution of sile-deed but before  registration—~EHffect—Specific 
performance of prior agreement, whether can be enforced. 

Where in a suit for specific performance of a contract to 
sell against the vendor anda purchaser from him of the suit 
property under a sale-deed executed subsequent to the agreement 
in favour of the plaintiff it appeared (1) that the sale-deed was 
executed in consideration of the amount due to the purchaser 
from the vendor under a prior deed of mortgage but there was 
no actual passing of consideration (2) that the subsequent pur- 
chaser had notice of the prior agreement in favour of the plaintiff 
after the execution of the sale-deed to him but before its regis- 
tration. 
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Held that the subsequent purchaser was not a purchaser for 
value without notice so as to entitle him to resist a suit for 
specific performance of the prior contract of sale. 

; K. Srinivasa Iyengar and A. Krishnaswami Aiyar for 
Appellants. 
T. V. Muthukrishna Aiyar for Respondents. 


me 





Wallis, Offg. C. J., 

Seshagiri Aiyar J. 

Kumarasami Sastri J. L. P. A- 43 of 1913. 

1914, October 5. - : 

Landlord and tenant—Agricultural lease—Notice to quit during 
culiivation—Invalidity of —Notice whether operates to determine tenancy 
at.the end of the year—Holding over after notice to quit— Provisions in 
the old lease whether govern the new tenancy. 

In the case of an agricultural lease notice to quit during the 
cultivation season is valid and does not operate to determine the 
tenancy even at the end of the season. If a tenant to whom 
property had been leased for some years, holds over after a valid 
notice to quit, he is to be deemed a tenant from year to year 
and he is entitled to claim the benefit of a provision in the old 
lease allowing him a remission for bad seasons. l 

R. Sadagopachariar and V. Venkatachariar for Appellants. 

V. Purushotham diyar for T. R. Venkatarama Sastri 
for Respondents. 


Wallis, Offg.C. J. : 

Ayling J. 

Seshagiri Aiyar J. iL. P. A. 71 of 1913, 
1914, October 6. 


C. P. Code, Ss. 44, 18, 2 cl. (5) and (6)—Judgment of Cochin Court, 
whether a “foreign judgment’—Execution of decree of Cochin Court in 
British Indian Courts—Power of British Courts to question jurisdiction 
of Cochin Court to pass the decree—S. 44, and notification thereunder— 
Effect of —“May be executed......as if they had been passed...... k 

“meaning of—Appearing to save property seized by Cochin Court— 
Objecting to jurisdiction and pleading to merits whether amounts to 
submission to jurisdiction. 


The Cochin Court is a “foreign Senne and its judgment a 
“foreign judgment” within S. 2. cl. (5) and. (6) of the Code. The 
effect of a notification by the Government of India under S. 44 
C, P. C. is not to abolish the distinction between the decrees of 
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the courts of favoured Native States and those of British Indian 
Courts. The provisions of S. 44 must be read: subject to S. 13 of 
the C. P. Code and all objections to a foreign decree under S, 13 
are available to a defendant against a decree of the Courts of 
favoured Native States. The effect of the words “executed as if 
they had been passed” in S. 44 C. P. Code, is merely to extend 
to a decree of a Court of a favoured Native State the manner and 
machinery of execution applicable to decrees of British Indian 
Courts. The jurisdiction of a British Indian Court to entertain 
an objection as to the jurisdiction of the Cochin Court to pass 
the decree sought to be executed, is not taken away by S. 44. 

Per Seshagiri Aiyar J.—Appearance to protect property 
seized by a foreign Court and protesting to its jurisdiction, though 
pleading to the merits, is not voluntary submission to the 
jurisdiction of the foreign Court. 

Semble.—A suit may be filed on a judgment of a Court of 
a Native State. 

Quaere—Whether a Court executing a decree of a British 
Indian Court has no jurisdiction to question the jurisdiction of 
the latter to pass the decree sought to be executed. 

K. S. Pandalay for S. Swaminadhan for Appellants. 

C. V. Ananthakrishna Aiyar for Respondent. 





Sankaran Nair J. | 
Spencer J. 

1914, October 6. ] 

Impartible Hstate—Maintenance of junior nembers—Rate once 
fixed if can be varied —Power of Zemindar to bind his successor by agree- 
ment to pay maintenance at a fixed rate. i 

In a suit by a junior member of an impartible estate claim- 
ing maintenance at a rate agreed upon by a registered contract 
between him and a predecessor of the defendant (the Zemindar.) 

Held that it was open to the defendant, the present Zemin- 
dar, to plead that the rate agreed upon was excessive ‘having 
regard to the condition of the estate at the time, and that it was” 
not open to a Zemindar to impose on his successors to the estate 
an obligation to pay maintenance for ever to a junior branch at 
an unalterable rate. 

S. Srinivasa Iyengar for Appellants. 

L. A. Govindaragava Aiyar and S. Varadachariar for 
Respondents. 


A. S. 216 of 1911. 


- a7; 
NOTES OF RECENT CASES. 


- Wallis Offg.C. J., . Ns 
` Seshagiri Aiyar, J. | A.S. 143 of 1911. 
1914, October 8. 


Natural stream—Spreading course at intervals,—Hffect of— 


Riparian owners, rights of—Right of upper land owner to discharge. 


water thereon to adjacent land—Hasements Act, S. 7 ill. (i). 

A natural stream does not cease to be such because after’a 
certain point it flows in a spreading course without a well-defined 
channel and a lower riparian owner is not entitled to obstruct the 
flow of such water so as to cause a submergence of the lands of 
the upper owner. The right of an owner of upper land to dis- 
charge the water thereon to a neighbouring land of a lower level 
is a natural right within the meaning of S, 7 ill (i) of the Ease- 
ments. Act, and the owner of a lower land cannot obstruct the 
natural flow of water to his land. 25 M. L. J. 276 followed. 

T. R. Ramachandra Aiyer and- S. Subramania Anjar for 
Appellant. 

The Government Pleader for Respondent. 





Tyabji J. S.A, 735 of 1913. 
1914, October 8, l 
C. P. Code, O. 21, Rr. 101, 103—Order directing delivery of possess 
sion under r. 101—Actual possession not given to applicant—Effect 


of order. on auction purchaser—Limitation Act art. 11. A. m 


Oldfield J., 


The possession` directed to be given to an applicant under. 
0, 21, R. 101 is either actual or symbolical possession, 
Where an .order was made under O. 21, R. 101 directing the 
applicants to be put in joint possession with the auction pur-- 
chaser but the applicavts did not obtain actual possession.. Held,, 
that the order was conclusive against the auction purchaser unless 
set aside within the period prescribed by Art. 11. A of the Limit-, 
ation Act and that it did not make any difference that -only., 
symbolical -possession was given to the .applicants, the actual 
possession remaining with the auction purchaser himself. 


K. Jagannatha Aiyar for Appellants. 


G. 8. Ramachandra Aiyar for Respondents. 2 Sates 
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Napier J. S. A. 158 of 1913. 


1914, October 13. 

Mortgage—Construction—Instalment Bond—Provision for payment 
on demand in default—Provision for possession ‘to be retained by mort- 
gagor with consent of mortgagee—A dverse Possession against mor tgagor— 
Efect against mortgagee. ; 

Where in an instalment mortgage bond provision was made 
for payment on demand of principal and increased rate of interest 
on default, and for possession of the mortgaged properties to be 
retained by the mortgagor with the consent of the mortgagee and 
also for the payment by. the mortgagor of the produce towards, 
interest keld whether the original, mortgage was simple or usu- 
fructuary, it became simple after default and that any possession. 
which was adverse to the mortgagor was not adverse to the 
mortgagee, 2 18 

‘K. Bhashyam for Appellants. i 

S.. Satyamurti for K. Rajah for Respondents. 


Sadasiva Aiyar J. | 


7 t 





Hannay J. S. A. 1128 of 1913. 


.1914,October 14, 
C. P. Code, S. 11. Expin. (V)—Res-judicata—Suit for- possession 
and mesne profits from date of suit till delovery—Decree for possession 
-Decree under new Code—Fresh suwih for recovery of mesne m 


Ayling J., 4 | 


es 


ability of 0. P. c. 8. 47 and O. 20, R. 12, Effect of. 

Wherein a suit for possession of immovable property and 
for mesne profits from date of suit up to date of delivery of pos- 
session, the decree was silent as regards the- mesne profits 
claimed held that a subsequent suit fot recovery of mesne profits 
between the date of the prior suit and the date of decree 
was barred by the rule of res judicata, 

' Semble :—The ratio decidendi of 15 M. L. J. 462 does not 
hold good after the enactment of O. -20, R. 12 and S. 47 of the 
new C. P. Code. 

K. R. Rangaswami Iyengar for C. y. ia ka kk 
Aiyar for Appellants.: ~ a7 See 

S. Varadachariar for É. V. Weta s wami Aiyar for Res- 
pondents. 


. 
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Ayling J., eae 
Hannay J. | 
_ 1914, October 15. 
Mortgage—Suit for redemption—Tender of mortgage amount before 
suit—Improper rejection by morigagee—Costs. 

- Where in a suit for redemption it appeared that the amount 
of the mortgage money was tendered prior to the suit by the 
mortgagor to the mortgagee ‘and was improperly rejected by the 
latter held that the mortgagee was liable for the costs of the 
mortgagor in the redemption suit. 5 M. 284 followed. |. ` 

C. Madhavan Nair for Government Pleader for Appel- 
lants, MH i . 

“5. Soundararaja njangar for B. Sitarama Rao for 
Respondents. i 


S.-A. 2304 of 1913. ©. 


paana 


Seshagiri Aiyar, J., 


` Wallis, O. C. J., | , 
Kumarasawmi Sastri J, | 


S. A. 696 of TA 


Court Fees Act, s. 7. cl. (4) (c), sch. 2 art. 19 cl. ts) Suit for 
declaration that decree is not binding for injunction—Valuation— 
advalorem Court fee if leviable. 

Where a suit was brought for a declaration that a decree 
passed against the plaintiff was not binding on him and for an 
injunction to restrain the defendant from executing the decree. 

Held, that it was a suit for declaration’ with consequential 
relief under S. 7. cl (4) (c) of the Court Fees Act and that the 
Court was bound to accept such valuation as might be fixed by 
the plaintiff. 

V. Visvanatha Sastri for Appellants. 


T, V. Muthukrishna Aiyar for Respondents. . 


Napier J. S,.A. 1270 of 1912. 
1914, October 15. C. 'R. P. 899 of 1912. 
Revenue Recovery Act, S. 59-—Suit by morigagee to set aside revenue 
sale of property—Fraudulent default of morigagor— Suit whether within 
S. 59 of the Revenue Recovery Act -Bona fde lessee from, purchaser— 
liability of. 


Sadasiva Aiyer J., | 
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S. 59 of the Revenue Recovery Act has no application to a 
suit by a mortgagee to set aside a revenue: sale of the mortgaged 
properties brought about by the fraudulent default of the mort- 
gagor when the purchase was benami for the mortgagor. 

12 M. 638 F; B. Distinguished. 

_ Allessee bona fide holding under a registered lease from the 
said purchaser will not be liable for the return of the produce” 
from the said lands received by him during the term of the lease, 

P. Nagabushanam for Appellants. 

- B. Somayya for Respondents, 





val 


Hannay J., 
1914, October 76. 

Indian Succession Act—Conversion of a Hindu family to Christian- 
ity—Members living together—Efect-—Joint tenancy ‘whether subsists— 
Rule of succession, ` 

Where a Hindu family has been converted to Christianity — 
the devolution of property in-the family is regulated by the Indian 
Succession Act and not by the law of survivorship though ‘it is 
shown that the members of the Christian family lived after the 
manner of a joint Hindu family. 

10 M: 69 

1912 M.W.N. 386.) © followed, 
| A, Sivarama Menon for Appellants. 


Ayling: dJ.. ` ; 
S. A. 1411 of 1908, 


O: V: Ananthakrishna Aiyar for Respondents. 


at! teen, 


. Hannay dJ., 
1914 October 16. | 
l C. P. Code, 5. 100— Second appeal, Grounds of—Refusal to receive. 
additional evidence on appeal, no ground—C. P.O., O. 41, R. 27... 

The refusal, by the lower appellate Court, inthe exercise of 
its discrétion, to receive additional evidence under O. 21 R; 27 is 
no ground for a second appeal to the High Court. 

33 A. 379 followed. 

C.Y. Anantakrishna Aiyar for Appellant. 

“M. D. Devadoss for Respondents. 


Ayling J. ‘ : 
S.A. 81 of 1913. 


.3È 


Oldfield J.) a my owe 
Tyabji J Da C: M: A. 55 of 19130 > 
1914, October 20. “3 ` 
` Provincial Tnsowency Act Ss. 12 (2), 46—Petition by creditor 
Jor an order of adjudication—Notice to other creditors essential— 
Right of other creditors to object to adjudication—creditor not served 
with notice and not made a party, taking a mortgage from aaie 
whether an “ aggrieved person ”—Appeal. 

“Where a creditor applies to kave a debtor udesi an 
insolvent, the other creditors are entitled to notice under S..12 
(2) of the Provincial Insolvency Act and to be heard by the Court 
before passing the order of adjudication. An order of adjudica- 
tion passed without notice to the other-creditors and without 
hearing their objections, if any, is bad i in law. 


A creditor to whom no notice was. given under S, 12 (2), 
whose petition to be made, a party to the proceedings was 
rejected, and who took a mortgage security for his debts within 
3 months of the petition of insolvency filed by another creditor, 
is an “aggrieved person” and can appeal against the order of 
adjudication under S. 46 of the Provincial Insolvency Act. : 


L. A, Govindaraghava Aigar: and T. M. Krishnaswami 
Aiyar for Appellants. 


V. C; Seshachariar for Respondents. - 


—— eee 


Oldfield J. - 
Tyabji J. 
1914, October 20.. J 
Res judicata—-Swit for possession and mesne profits —Subsequent 
mesne profits expressly asked for—Decree silent—Suit gor maintain- 
ability. 


* Asuit for subsequent mesne profits will be barred by res 
judicata if in a prior suit for possession and for mesne profits 
-subsequent mesne profits also were expressly asked for and the 
decree was silent aþout them. The ruling of the Full Bench in 15 
M..L. J. 462, is not good law under the New C. P. C. of 1908. 


| K. 8. Jayaram Aiyar for Petitioner. 
S. T. Srinivasa Gopalachari for Respondent. 


C. R.P. 858 of 1913. 
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Ayling J., 
Hannay J. 
1914, October 21. J 


“Or. Pr. Code, Ss. 181, 179.—I. P. C. 5. 405. —Accused residing at 
Portau Bear of Hundis, encashment, and criminal breach of 
trust by accused-— Offence, when complete—Payees of Hundis, residence 
at Coimbatore—Jurisdiction of the Sub-Divl. Magistrate of Coimbatore . 
to try. 

Where the accused, residents of Bombay, received certain 
- Hundis from the complainants (who were residents of 
` Coimbatore), for encashment and converted to their own use 
the proceeds Aeld that the offence of criminal breach of trust 
_ was completed at Bombay, that the offence came within. 
` §. 181 (2) of the Criminal Procedure Code and that the 
Sub-Divisional Magistrate of Coimbatore had no jurisdiction to ' 
try the accused under S. 179, Criminal Procedure Code. 

Dr. S. Swaminathan for the Accused. 

The Public Prosecutor for the Crown. 


Cr, Revn. case 326 of 1914 





Hannay J. S. A, 2026 of 1912.. 


1914, October 21. 

Limitation Act—Art. 62, 120—Suit under S. 73 (2) 0. P. 0— 
Limitation. 

A suit by the plaintiff under S. 73- (2) of the Civil Procedure’ 
Code for a refund of the amount of assets liable to be rateably 
distributed, which was paid to the defendants who were not 
entitled to receive the same, is governed by Art: 62 and not by 
Árt. 120 of the Limitation Act. 


C. V. Anantakrishna Aiyar for Appellants. 
L. A. Govindaraghava Aiyar for Respondents, 


' Ayling J. | 





Sadasiva Aiyar J. | 
‘Napier J. 

1914, October 21. | 

. Hindu Law--Minor—A lienation by guar a, A, agan 
Suit by minor to set aside alienation—-Proper Decree, form of. 

l Where the guardian of a Hindu minor sold properties belong- 

-ing to the minor for Rs. 1425 out of which only a sum of Rs. 762 

was binding on the minor and the minor brought a suit to set 

aside the sale Held that the proper decree to be passed, was to set 


S. A. 1574 of 1912. 
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aside the sale altogether subject to the payment by ae minor of 
the amount binding on him: 


1913 M. W. N. 735 Referred to. l ay Me 
L. A. Govindaraghava Aiyar for Appellants. 
T. R. Ramachandra Aiyar for Respondents. 





‘Ayling and | . 

Hannay JJ. S. A. 868 of 1913. 
1914, October 21. 

Suit for declaration that plaintiff is entitled to patta—Collector, 
whether'a necessary party—Amendment of plaint in second appeal. 


Where a plaintiff sued for a declaration that he is entitled to 
the patta of certain lands held that the Collector was a necessary”. 
party to the suit. The objectiori to non-joinder of the Collector 
being taken at a late stage of the suit, the plaint was amended 
in second appeal, into one for declaration of title. 


i B, Sttarama Rao for Appellants, 
K. Y. Adiga for Respondents. 





Ayling and 3 
Hannay JJ. S. A. 720 of 1913. 
1914, October 21. | 


Ol Hindu Law—Minor—Sale by guardian—Bona fide: purchaser for 
value—Duty of. 

A bona fide purchaser for value from the guardian of a 
Hindu minor is not bound to see to. the-application of the sale 
proceeds. The doctrine in Hanuman Pershad’s case applies also 
to the case of sales. 


K. Parthasarathy Aiyangar for Appellants. 


K. N. Kumarasawmi Aiyar for L. A. Govindaraghava 
Aiyar for Respondents. : 


— 


Oldfield J. | | < 
Tyabji J. J L. P. A. 100 of 1913. 
1914, October 21. 4 


Civil Procedure Code Act V of 1908, O. 48. v.1 el. (o). 0. 89. 7.2: 
‘cl. (8) Appeal, order refusing to send a party who has violated a tempor- 
ary injunction of jail. 


Per Oldfield J, An order refusing to senda party who has 
broken a temporary injunction to jail is an order appealable 
under 0, 43, r. 1, cl. (r). 35 All. 425 followed, 


Per Tyabji, J. (contra) Such an order in not appealable. 
J. L. Rosario for Appellant. 
A. Sundram for Respondent, : - 
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` -Oldfield J., ‘| 
Tyabji J. 
1914, October, 23. J 


Provincial Insolvency Act—Appeal—Parties—Limitation Act, 8. 
14—Not applicable to application by creditor under S.-6. 

To an appeal by an opposing creditor against an order of 
adjudication on an application by another creditor based on a 
transfer in his favour, the only necessary parties, (in the absence 
of special circumstances) are the petitioning creditor and ‘the 
debtor (no receiver had yet been’ appointed in the case). 


S. 14 of the Limitation Act cannot be availed of in compu- — 
- ting the 3 months’ limitation provided by the-Provincial Insolvency: 
Act for a creditor’s petition. 


- B. Sitarama Rao for Appellant. 
_H. Balakrishna Rao for Respondent. 


C. M. A. 319 of 13. 





Spencer JJ. 

1914, October 26. 

Hindu Law—Adoption by widow—Improper refusal of consent by 
next reversioner—Consent of remoter reversioners—Adoption—Validity 
of. rS ; í 

Where a Hindu widow adopted a` son with the ‘conserit of 
the remoter reversioners, the nearest reversioner refusing his 
consent on the ground -that his reversionary rights would be-de- 
feated by the adoption held that the refusal of consent by the next 
reversioner was improper, being dictated solely by his personal 
interest, and that the consent of the remoter reversioners was 
sufficient to validate the adoption. 


T. Prakasam for Appellants. 
- V. Ramdoss for Respondents. 


Sankaran Nair : 
| A, S. 61 of 1912, | 





Sadasiva Avyar ) 
and Napier JJ. my C. M. A. 7 of 1914. 
1914, October 26. J 


Hindu Law—Joint family—Trading Mie = Dette against firm— 
. Interest of minor members in joint family property—Liability of. 

Where in a suit against a Chetty family trading firm repre-° 
sented by the manager, a decree was obtained against the firm. 
and in execution thereof the interest of certain minor. members 
in the joint family properties was attached held (overruling the. 
objection that such properties were not “ partnership property” 
within .O. 21, R. 50) that in the case of Chetti family trading 
firms the joint family properties formed the assets of the trade, 
and were liable to satisfy decrees against the firm. 


A. Krishnaswami Aiyar for Appellants. 
. N. Ramachandra Aiyar for Respondents. 


NOTES OF RECENT CASES: 


‘Sadasiva Aiyar, J., | l Ni í 

Hannay J. ro + OOS A. 23 of 1914, 

1914, October 3. . ) 7 E i 

Mortgage—Redemption—Kanom by thřee co-owners—Subsequent 
renewal by two—Suit by other co-owner for redemption of his share— 
Deeree, form of. 

Where three co-owners executed akanom to the defendant and 
on the expiry of the term two of the co-owners executed renewal of, 
the same to the defendant, in a suit: by the other co-owner to 
redeem his 4 share of the properties under the original kanom, 
Held that the original kanom having’ beer split up by the defénd- 

_ant’s‘taking a renewal from 2 of: the 3 co-owners, the plaintiff 
could sue for redemption of his-¥ share. Held‘ further, that the. 
proper decree to be passed was that plaintiff was to be put in 
joint possession with the defendant the unless he GONG toa 
partition. 


> 


Kondara Kailmanan v. Kuttu 1, Thachi Chettiar v. Rama- 
natha ?, and Rathna Mudali v. Perumal Reddi! followed. 
. Appu Nair for Appellants. ; 
Govinda Marar for Respondents.. 





Wallis C. J., | i 
` Seshagiri Aiyar J. A. S. 173 of 1911. 
1914 October 28. | ae 
Deed—Construction— Compromise decree. providing for heritable 
annuity to be paid by Zenindar and his heirs—Validity of—Hindu 
Law—Heritable annuity whether recognised by—“ Santhathiparam- 
paryamai, meaning of —Annutty, whether a charge on Zemindari~-Heir 
taking Zemindari under a settlement trust deed, whether liable. f 
A compromise decree provided that the then Rani of 
Ramnad and her successors should-pay an allowance of Rs. 750a 
year to one S, in “Santhathiparamparyam” and _ after the death 
of S. his són, D obtained a decree against the then Raja for the 
allowance due. The decree however was personal to D. The 





1, (1882) I. L. R. 6 M, 61. 2. (1896) I. L. R. 20 M. 295, 
_ 3, (1912) 38 M. L. J. 516. 
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late Raja of Ramnad executed a settlement trust deed in, favour 
of his son, the present Raja providing for a sum of Rs. 750 to be 


paid to D and his heirs as per decree obtained by D against the- 


previous Raja. An assignee from the reversioner of D now sued 
the present Raja for arrears of the allowance, 

Held i. The words “Santhathiparamparyam” denote 
heirs general and are not confined to the lineal heirs of S. and 
the plaintiff as assignee from the reversioner of S. is entitled to 
sue. 


ii. A heritable annuity is known both to the English and 
Hindu Law and the compromise decree providing for such an 
annuity is enforceable at least against the heirs at law of the 
then Rani. 

iii, Per Wallis, C.J.—The compromise does not operate to 
create a charge on the Zemindari. 

Per Seshagiri Aiyar, J.—Having regard to the surrounding 
circumstances an intention to create a charge may be inferred. 


- iv, Per Wallis, C. J—Due effect must be given to the ` 


words “D and his heirs” in the settlement trust deed and the 
reference to the personal decree in favour of D, in the settlement 
trust deed, must be treated as a surplusage or false description. 

Per Seshagiri Aiyar, J.—The reference to “D and his heirs” 
in the settlement trust deed may have been a mistake for the 
compromise decree in favour of “S. and his heirs.” 

v. Per Seshagiri Aiyar J.—(overruling the contention 
that the present Raja who took the estate under a settlement was 
not an heir at law and therefore not liable to pay the: annuity). 
The intention of the late Raja was, that, under the settlement 
trust deed, the present Raja should take the same estate as onan 
intestacy, and the present Raja was liable as heir at-law. 

K. Srinivasa ANENG and A. Krishnaswami Aiyar for 
Appellants, 

S. Srinivasa Aiyangar and S, Sundararaja Aiyangar for’ 
Respondents. 


Sadasiva Aiyar J., | 
Napier J. 
» 1914 October 28. | 
‘Specific Relief Act, S. 42—Seope of —Declaratory suti—BRight to' 
status or property—Suit for declaration that personal contract exists 
hetween parties—Maintainability of, 


S.A. 699 of 1913. 
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S. 42 of the Specific Relief Act does not exhaust all classes ` 


of declaratory suits that lie at the instance of a party. A suit for 
a declaration that a valid personal contract, merely regulating the 
pecuniary relations of the parties, subsists between them is not a 
suit for a declaration of status or of any right to property within 
S. 42 of the Specific Relief Act and is therefore not maintainable. 
0. V. Ananthakrishna Aiyar for Appellants. 
K. R. Subramanya Sastri for Respondents. “ 





Napier J. 

1914 October 28. a 

Deed—Construction— Will or settlement—Hindu Law—Wasll for 
consideration, what is-—Revocability—Motives of testator anenai from 
a promise by him. 

Where a document described as a will atid written on un- 
stamped paper, recited that the legatees were to take after the 
death of its executant and there was nothing in it to show that 
the interest of the executant was meant to be cut down to a life 
estate held that the document was-a will and not a settlement 
vesting the property eo instanti in the legatees. | A will speaks 
from the date of the death of the testator and is revocable at-any 


Sadasiva Aiyar, J., é | 
S. A. 2106 of 1913, 


“time before. 


Per Napier, J.—It is the practice of Hindu testators to recite - 


in their wills existing and future considerations as motives for . 


their executing the same and the legatees under them cannot be 
heard to say that by their acting up to the said recitals the wills 
are rendered irrevocable so as to defeat the right of survivorship. 

l Synge v. Synge 1, dist. Maddison v. Alderson: 2 followed. 
Per Sadasiva Aiyar, J.—The mere raising of expectations in 


‘a person that a bounty will be left to him by a will if he does 


certain things cannot be said to be a promise by the testator so 
as to render the will irrevocable in case the person does the things 
referred to in the will, | 

Appa Rao v. Venkayyamma Rao 8 followed. 

S. Varadachariar for Appellants. 

T. R. Venkatarama Sastri and 'A. S. Viswanatha Iyer for 


‘Respondents. - à 





1, (i894) I. Q. B. 466. | `> 2, (1888) 8 A, C. 467, 
3. (1908) 19 M. L. J. 106. 


= ` . 
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Ayling, J., 

_ Hannay J. z S. A. 1621 of 1913. 
1914 October 28. ! 
; Court Fees Act, S.12-——Decision as to category under which suit 
falls, whether appealable. i 

“A decision as to the category under which a suit falls does 
not come within S. 12 of the Court Fees Act and is therefore 
_ appealable. i l 


B. Somayya for P. Narayanamurti for Appellants. 
T. Prakasam for Respondents. 


Kumaraswami ` } | 
Sastri J. S. A. 1058 of 1913. 
1914 October 30. J , 

Madras Estates Land Act, S. 18 (3), Scope of —Landlord and. te- 
` nant—Rent— Contract to pay higher rate for crops raised with the help of 
improvements made at tenant's sole expense—Contract before the. Act—_ 
Improvements effected prior to the Act —Hffect. eee OS 

"(On a difference of opinion between Mr. Justice Sadasiva 
Aiyar and Mr. Justice Napier). i 

Held Agreeing with Napier J. 
| That-S. 13, cl. (3) of the Madras Estates Land Act does not 
exempt a tenant from liability to pay a higher rate of rent for 
crops raised with the help of improvements made at the tenant’s 
sole expense where the improvements had been effected before the 

Act came into force and where there had been a contract between 
the landlord and the tenant before the Act for the payment of 
such enhanced rent. 

L. A. Govindaraghava Aiyar for Appellants. 
S. T. Srinivasagopalachari for Respondents. 


Napier J. 
1974, October 30. 
Landlord and tenant—Covenant against alienation—No provision’. 

for re-entry in case of breach of covenant—Alienation by tenant—Validity 


of. 5 


Sadasiva Aiyar J., S 
S. A. 1563 of 1913. 
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Where a lease provided that the lessee should not alienate 
the demised land but there was no -provision for re-entry in case 
of alienation by the lessee held that the stipulation against alie- 
nation was valid, as being one for the benefit of the lessor and 
that the alienation in, contravention of the lease was not binding 
on the lessor. 

I. L. R. 26 M. 160 followed. 
I. L. R. 36 C. 745 diss. 

K.Y. Adiga for Appellants. ` _ 

B. Sita Rama Rao for Respondents. ` 





Hannay, J. 
- 1914, November 5. 


0. P. Code {Act V of 1908) S. 64—Transfer of Provan ty Act, S. 65 
(2)—Sale—Part of the consideration retained by vendee to be paid to 
prior atiaching creditors of vendor— Subsequent attachment by plaintiff 
of sum retained by vendee in execution of decree against vendor—Pay- 
ment by vendee to prior attaching oreditors—Plaintiff whether entitled 
te sum’ retained’ by vendee. 

‘Where a Sale-deed provided thatthe vendee should pay a 
portion -of the consideration retained by him to two attaching 
creditors of'the vendor, and subsequénitly, the plaintiff attached 
the sum retained by the vendee in execution of a decree against 
the vendor. The vendee paid the amount-to the'two priorattach- 
ing creditors of the vendor. The plaiitiff’ sued ‘the vendee for 
the amount retained by him ‘and paid by “him; in face of the 
plaintiffs attachment. 

Heid (1) that the vendee had a right a: as’ against the vendor 
to pay the sum retained by him to the attaching creditors under 
S. 55, cl. (2) of the Transfer of Property Act. (2) that the plain- 

tiffs attachment conferred only such rights as the vendor had’ 
against the vendee at the date of attachment (3) and that plain- 
tiff. was. not entitled to recover the sum retained by the vendee, 


Sadasiva Aiyar, J., 
S. A. 2610 of 1913. 


the. same having been validly applied in eas of prior 
claims. ‘ 
Iswaram Pillai v. Taragan 1; 21M » L. J. 883 followed. 
T. R. Krishnaswami Aiyar for Appellants: 
_ C. V. Ananthakrishna Aiyar for Respondents. 


1. (1919) 26 M. Ii. J. 127, 
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Sadasiva Aiyar, J., ) : f S 
Hannay, J. v S. A. 2669 of 1913. 

1914, Nowe ember 5. J 

Trustee—Temple lands—Mortgage by trustee of NAR lands for 
repairs of temple—Validity of. 

‘A mortgagee of temple lands from the trustee is protected, 
if he bona fide advances money on the representations of the - 
trustee, for the repairs of the temple. 

L. R. 4 I. A. 52 followed. : 
C. V. Ananthakrishna Aiyar for Appellants. 
J. L. Rozario for Respondents. ` 





Sadasiva Aiyar, J») : E 
Napier J. i S. A. 1280 of 1913. 
. 1914, November 5. í | 

Transfer of Properiy ‘Act, S. 52—Lis pendens—A gricultural land— 
Attachment in execution of decree—Lease for one year pending attach- 
ment—Validity of. 

Where’ pending an attachment in execution of a decree the 
judgment-debtor leased out the attached land for one year for 
cultivation held that the lease being one for the beneficial enjoy- 
trent of the land, was not affected by the doctrine: of lis pendens 
: and was valid. |. 4 a 
Gajapathi v. Gajapathi! followed. 

P. Narayanamurti for Appellants.. . 
B. N. Sarma for Respondents. | 


—— rn 


Sadasiva Aiyar, J. ca fo ee 
‘Hannay, J. b S. A. 2562 of 1913. 
. 1914, November 5. ` }J i 
Hindu Law—Adoption—Power to EE given . to’ widow ‘ 
and two others jountly— Validity of. ; 

- Where'a will executed by a Hindu atr gave aunts 
to his widow jointly with two others, to-adopt á son, to him held- 
that the authority was ineffectual, and an adoption, in pursuance 
thereof was invalid. 

, L L. R. 27 C, 996 followed. 
T, Prakasam for. Appellants, | 
Swaminathan for Respondents. 


i 17 (1988) L L. R. T M. 96, 


wa 


_ NOTES OF RECENT CASES. 


The Chief Justice ` p 
Seshagiri Aiyar, J., | <. A. S. 109 of 1914. 
1914, November 2. |}... 
Lismitation—Trespass—Adverse possession for 12 years against 
Hindu father— Whether minor sons can sue to recover the property. 
Where a Hindu father purported to sell immoveable pro- 
` perty for more than Rs. 100 by an unregistered document and 
the purchaser, who, in law, isa mere trespasser was in possession 
of the property for more than 12 years against the father, minor 
sons who were living at the date of the commencement of adverse 
possession or subsequently born sons cannot sue to recover the 
property after the lapse of 12 years of adverse possession against 
the father. The father could have maintained a suit and as such 
time runs from the date of adverse possession. 
C. A. Seshagiri Sastri for the Appellant. 
A. Krishnaswami Atyar for the Respondent. 


Sankaran Nair J., | 





Spencer J. A.. S. 189 of 1912. 
1914, November 5. 
Principal and agent—Authority of agent to receive goods in payment 
` of debts to pr incipal—Author ity to make presents and illegal payments. 
An agent has no authority to- receive goods in payment of 
debts, to his principal, An agent has no power to make 
presents or illegal Ba out of the principal’s moneys in his 
hands. 3 
K. Srinivasa hingat and 0. A. Seshagiri Sastri for the 
Appellant. 
S. Srinivasa Iyengar, K. Raja Aiyar and S. Viswanatha 
Aiyar-for the Respondent. 


Sadasiva Atyar J., 

Hannay J., TS, A. 2631 of 1913. 

1914, November 5. . 

Madras Estates Land Act, S. 192—Civil Procedure Code, §. 150 
—Suit for rent— Transfer of suit lands from one Revenue Division to 
another, pending suit-~Jurisdiction of the new Revenue Divisional , 
Oficer to try the suit. - 

Where thè suit lands were originally situate within the 
jurisdiction of the Sattur Revenue Divisional Officer and while 
the suit was pending in his Court, the Local Government trans- 
ferred the suit Jands tọ the Tuticorin Revenue Division held that 

. 
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the Revenue Divisional Officer of Tuticorin was competent to 
proceed with the suit even without a formal transfer of the suit 
to his Court. S. 150 of the Civil Procedure Code read with 
S. 192 of the Madras Estates Land Act, renders such an order 
of transfer unnecessary. 
26 M. L. J. 189 followed. 
S. Srinivasa Aiyangar for Appellants. 
Respondents were not represented. 





Hannay JJ. S. A. 2308 of 1913, ; 
1914, November 5. 

Deed—Construction—Lease for fixed rent—Subsequent agreement 
for payment of lower rent—Payment of lower rent for 20 years—Effect of 
Contract Act, S. 68—-Subsequent conduct of parties—Admissibility of. 

Where a permanent lease provided for the payment of a fixed 
annual rent and subsequently the parties entered into an agree- 
ment for the payment of a lower rent and such lower rent was paid 
and received for 20 years after the lease. Ina suit for the higher 
rent fixed by the lease hela that the subsequent agreement to 
receive lower rent was void for want of consideration, though as 
regards the past 20 years there might be inferred a remission of 
the:rent due, under S. 63 of the Contract Act.. Held further, that 
the subsequent conduct of the parties in paying and accepting 
lower rent, was not admissible in evidence in construing the lease. 

T. M. Krishnaswami Atyar for Appellants. 

R. Rangaswami Aiyangar for Respondents. 


Wallis C. J. and | 


| 'Sadasiva Aiyar, mt 


4 


` Seshagiri Aiyar J. A. S. 171 of 1911)! 
1914, November 10. 

Religious Endowments—Temple Katlai—Trustee—Adverse posses- 
sion of portion of property dedicated—Effect. - 

It is quite competent for a person or a committee to acquire 
by prescription the trusteeship of a portion of the properties 
| dedicated to a katlai ina temple, though as regards the other 
items included in the same dedication the trustee continues to 
act as such. 

R. Srinivasa Aŭ yangar and S, Srinivasa Aiyangar ior 
Appellants, l 

T. Rangachariar and C,V, a aan Aiyar for eee 


nen 
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Sadasiva Aiyar d., : ; 
. Hannay J. S.A. 1553 of 1913. 
1914, November 11. l 

Vendor and purchaser—Sale with intent to defraud creditors — 
Suit by vendee for possession—Maintainability of—Remedy of vendee. 

A person executed a sale deed in favour of another 
and it was found that, both the vendor and the vendee intended 
it to be, a sham transaction with the object of defrauding credi- 
tors, , The vendee brought a suit to.recover the properties osten: 
sibly sold to him. Held that the’ mere circumstance that some 
consideration passed from the vendor to the vendee would not 
confer any title on the vendee; that the vendee could not be 
given a. charge on the properties for the amount of consideration 
paid by him ; and that his only remedy was to sue for the money 
so advanced either as money lent; or as money received py the 
vendor for the use of the vendee. 

C. S. Venkatachariar for Appellants. 

N. Chandrasekara Aiyar for Respondents. 





Sadasiva Atyar, J., r 

Hannay J. S. A. 2021 of 1913. 
- 1914, November 11. - 

Registration Act S. 17, cl. c. d. (ii), Mortgage,—Receipt. 

Where an instrument purporting to be a receipt evidences 
payment of'a sum of money and an agreement by which the mort-, 
gagors agree to forego the profits that will accrue to him in respect 
of a trade in full discharge of a mortgage debt :—Held such a 
document is not a receipt within the meaning of S. 17 d. (11) and 
has to be compulsorily registered under S. 17, cl. (c). - 

9 Bom L. R. 254 followed. 

N. S. Narasimhachari for the Appellant. 

M. Govindarajulu Naidu for the a ka 


7 Oldfield d. L 
Tyabji J. 
1914; November 12. J i 
Contract Act, Ss. 43, 44-— Promissory note executed by A and B. an 
, Acknowledgment by A—Swuit -by promisee against both—Suit barred 
against B—Decree against, and. payment by A—Suit by A for contri- 
bution from B, maintainability of. 
Where A.and B executed a pronote -in favour of a cieditor 


and A kept the debt alive by an acknowledgment while B did not 


C. R. P. 839 of 1913. 
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The creditor brought a suit on the pronote against A and B and 
obtained a decree for the amount of the note against A, his right 
against B having been barred by limitation. A paid the amount 
of the promissory note as per decree against him and sued B for 
contribution. Held that though the foundation of the liability 
in a suit for contribution, arose at the date of the execution of 
the promissory note by the joint promisors, the right to sue ‘for 
contribution arose on payment by one joint ‘promisor of more 
than his share of the debt. The mere fact that the creditor’s 
remedy against one of the debtors was barred would not affect 
the rights of the debtors in terse to claim equitable contribution. 

"GC. Madhavan Nair for Petitioners. 

M. O. Parthasarathi Iyengar and K. S. Ganesa Aiyar for 
-, Respondents. 


Sankaran Nair J | 


Spencer J. A. S. 182 of 1912. 


1914, November 12. ; 
Hindu Law,—Adoption,— Validity of, —Adoption by junior widow _ | 
during the life time of the senior widow—Consent of sapindas— Law of 
Madras. . 
A Junior widow has no power to adopt even with the con- 

sent of the sapindas if the senior widow is alive and -is 
not consulted. A senior widow has a preferential right to adopt 
„even in Madras where the law regarding adoption is different from ` 

‘the law of Bengal and Bombay. 


5 Bom H. C. R. p. 187 } 
I. L. R. 39 C. p. 582. ae followed. 


I. L. R, 28 M. 315 referred to. 
V. Ramadoss for the Appellant. 
T. Ramachandra Row for the Respondent. 


Wallis C. J. | 





Seshagiri Aiyar J. 
1914, November 12. 
Religious Endowments—Trustee —Dealing with reversion, bad. 
Where a trustee of a religious endowment granted a new 
lease of trust property without necessity when the prior lease 
had yet 10 years to run, held that, the dealing with the 
reversion by the trustee is generally objectionable. 
K. Bhashyam Aiyangar for Appellants. 
K, Srinivasayangar for Respondents, 


A. S. 274 of 1912. - 
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NOTES-OF RECENT CASES. 


——_——— D 


Hannay, J. 
' 1914, November 12. 
TT Where a deposit is made by the mortgagor in accordance 
with the judgment of the Court of the first instance, and posses- 
sion is taken merely on the ground that the! amount is varied by 
„the appellate Court the mortgagee cannot be given mesne profits 
till the date of the deposit of the deficit. The proper order is 
to allow the latter interest on the deficit. 
B. Sitarama Rao for Appellant. 
K. Y. Adiga for Respondent. 


Sadasiva Aiyar J.,\ he 
| S. A. 2566 of 1913. ` 





Sankaran Nair, J. ; 

Spencer J. A. S. 47 of 1913. 
1914, November 13. | : 

` Hindu Law—Joint family —Purchase in the name of wife—No pre- 
sumption that wife 4 is a mere benamidar. 

Where a Zamindar purchases property in the name of his 
wife there is no presumption that the wife is a mere benamidar 
for the Zamindar, though the case may be different if the pur- 
chase i is in the name of a coparcener of a joint Hindu family. 

S. Srinivasa Aiyangar and K. V. Krishnaswami Aiyar for 
Appellants. 

K.N. Aiya and C.Y. Anantakrishna -Aiyar for Respon- 
dents. 


Sadasiva Aiyar, J., l 
Hannay, J. 
1914, November 16. | 

Morigagor and mortgagee—Suit for redemption—Damages for 
breach of covenant for title to be taken account of notwithstanding limita- 
tion—Acquiescence—Res judicata—Spontaneous growth—Estoppel— — 
C.P.C., S. 11—Malabar Tenant's Compensation Act, Ss. 6,'10, 

A mortgagee who was unable to take possession of a part of 
the mortgaged property is entitled under S; 65 T. P.A. to damages 
for breach of covenant of title which he can claim irrespective 
of the plea of limitation when suit is brought to redeem the 
other properties included in the mortgage. 


2512 & 2547 of 1912. 


1 4 bad 


46. 


Mere acquiescence which does not amount to a release `. 


does not bar such a claim, 

Z4 All. 531 P. C. distinguished as a case before the T. P. ‘Act. 

. Where a melkanomdar got. possession of the „property by 
suit without paying for the value of spontaneous growth accord- 
ing. to the law then in force. : 

_. Held, ‘notwithstanding that when the former’ is redeemed; 
. he is entitled to be paid the value of it. The „rights of the’ 
melkanomdar to the value of spontaneous growth is not’ limited’ 
to the growths during his tenancy but extend also to the ‘valve 
of the growths during the prior kanomdar’ s tenure. 

Where in a suit for redemption by ‘the’ melkariomdar* “with 
the Jenmi as a defendant it was found that the! Jenmi-had no 
title to some of the items, the latter is estopped from subsequently 
contending against the melkanomdar that he ‘had title‘ thereta:*’ 

Where a suit by a melkanomdar for redemption and | possèssion 
against the Kanomdar and the strangers in possession was dis- 
missed the Jenmi being a defendant supporting the mélkariomdar. 

Held, that the judgment will operate as res judicata against 
the Jenmi i in the subsequent suit for redemption and possession. by 
the Jenmi against the melkanomdars and the strangers though by 
reason of the michavaram, &c., the claim i is valued beyond’ the 
jurisdiction of the Court, which tried the’ formir suit; I. Li jen 5 M. 
83: ‘followed. ` 

T. R. Ramachandra Aiyar and B, Sitarama Rao: för 
appellant iń S. A: 2512/12 and Respondent in S.`A. 2547/12, 

C. V. Anantakrishna Aiyar for Respondent i in S. A. 2512/12 
and. appellant i in S. A. 2547/12. E ae ae 


— eet 


Ayling and a < DA pe KAE Na 
Kumaraswami JJ. | S. A. No. 1056 & 2056 of :1913. 
. 1914, November 19. A 

‘ Limitation Act, arts. 88, bs Vans oth chaser —Covenant by 
vendor to indemnify purchaser against claims of mortgagee—Decree.and, 
execution -against- purchaser—Sutt. for compensation—Limitation, 
Starting: point of. : “ 2 
i» Where.the, vendors of certain. lands steed mito a contract 
with. the purchaser to- indemnify. him against the claims of | ES 
prior:mortgagee and the; mortgagee obtained a decree on, “the 
mortgage and executed it against the purchaser who ‘paid the, 
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‘decree-amount.. In a:suit by the purchaser.to recover the amount 
so paid, from the vendor held, that though. the purchaser’ ‘could 
‘sue the vendor on the date of the’ decree against the former, ‘he 
was not bound to do so, and that a suit within 3 years from the 
date when he actually paid’ the amount of the mortgage decree 
was within time as being governed by Art. 83 of the Limitation 
‘Act. 7 n SI . 1 Hi toa, Pe a = a - . ih. 
© ` N. Rajagopalachari for. Appellants. oO A 

‘BR. 8. Ganesa Aiyar for Respondents. ` ; i. 





1. _ Seshagiri Aiyar J. A.S. 289- of 1912. 


e 1914, November 23. dae 
‘Hindu Law--Stridhanam—Gift to maiden daa by father— 
Saudayika—Rights of daughter over property gifted, 
“Property given to a maiden before marriage .by her father i is 
‘her ‘Saudayika Stridhanam over which she has, absolute powers 
of disposition uncontrolled by her husbarid. - 
S. Srinivasa Aiyangar and K. Bhashyam for Appellants, = 
T Rangashariar. for pm aes Rop 


«< ‘Wallis C. J., and | 





Sadasivayar J., and) -. EEN a) Cae 
Hannay J. n A. 864 of 1913. 
1914, November 24. 

Hindu Law—Religious NE EE E of] Kattalai 


—Right to employ his own ar chakas —Muratkars, if can object. 
“WITA trustee of-a Kattalai “ina Hindu temple can. have the 


pujas incidental to the Kattalai, performed by archakas appointed 
< ‘by himself and the muraikars (archakas with turns of - worship) 
‘of the Temple cannot object to the performance of the puja by 
the archakas appointed by the trustee. © `. 
- -V. Visvanatha Sastri, for Appellants. ` 
T. Rangaramanujachari and N. Rajagopalachari for 
‘Respondents. : 


Pe 


Oldfield and Pe, ges Wee alae 
- Tyabji, JJ. | . : L. P. A. T5 -óf 1913 
1914, November 24. ; 
Appellate Side Rules, rule 76—Non-payment of. batta Oase posted 
for orders before single judge—Dismissal ifor defarilt—Application for 
restoration—Dismissal. On merits—Appeal—Practice—C. P. 0, 0. 
41, R. 18. 
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Where under Rule 75 of the Appellate Side Rules a case ` 

iwas posted for orders.before a single judge for non-payment 
-of batta and was dismissed for default and an application for 
restoration of the appeal was also dismissed but on the 
‘merits, on appeal from the latter order. 

Held Per . Oldfield J :—The original order dismissing the 
appeal was one which could be passed only by a Bench and not- 
by a single judge.’ The proper course is to appeal against that 
order and not against the order refusing to restore which was 
good on the merits. 

Per Tyabji J :—The original order dismissing theappeal being 
one under O. 41, R. 18 C, P. C. was one which could have been 
passed only by a Bench under R. 75 of the Appellate Side Rules. 
The application for restoration was proper and the order therein 
must be deemed to be the final order, incorporating the 
original order dismissing the suit. In an appeal against the 
second order it is competent to the court to pass that order 
which ought to have been passed by the _judge on the first 
occasion. 

T. Narasimha Ayyangar for Appellants. 

` L. A Govindaraghava Aiyar for Respondents. 





Hannay J. S. A. 2547 of 1913. 


1914, November 24. _ 
A; P. A. S. 48—Conditions of application—Bona fide, without 
notice after due inquiry—Transferor includes transferee with notice. 
. S43 of the Transfer of Property will apply only ifthe 
transferee takes the transferee bona fide without notice and after 


Sadasiva Aiyar J., | 


due inguiry and not otherwise. 

Per Sadasiva Aiyar, J: S. 43 applies not only to the trans- 
feror but also to his transferee with notice so that any title ac- 
quired by the latter also will feed the estoppel. . 

H. Balakrishna Rao for Appellant. 

B. Sitarama Rao for Respondent. ` 





Wallis C. J. and , ; 
Seshagiri Aiyar J. A. S. No. 104 of 1913. 
1914, November 26. ) 
Madras Estates Land Act, Ss.8, 185— Land once ryoti—Subsequent 
treatment by Zemindar as Kambatiam—Efect. 
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1 Lsands proved to- have. been ronce. ryoti. cannot become the 
Kambattam. (private land): of the Zamindar’ by any subsequent 
treatment:by the Zamindar as: Kambattam. 


„L. A.  Govindaraghava. Aiyar and. C. Y. Anan haji an 
Aiyar for ‘Appellants. 


` 


V. Ramesam and V. Ramdoss for Respondents. 


{ 





Spencer J. “ALS. 121 of 192, 
1914, November 30. 

l Limitation Act, 8. 10,- Art. 197— Hindu Law—Partition— 
Amount set apart for a specific purpope— Failure of the object, specific 
trust, 

Where 2 brothers A and'B at a partition in 1893, set 
apart with B 2 sums of money for digging an urani and other 
common purposes and it was agreed that in case the moneys 
are not so spent, they are to be divided equally between the 
brothers, and B died in 1896 without utilising the moneys for 
the objects, and A’s.sons,—A being alive—brought a suit against 
‘B’s sons in 1910 on their attaining majority to recover their 
shares of the money on the grounds that the moneys: were joint 
property and that the case was one of express trust and so S. 10, 
Limitation Act applied., 

Heid, the family having become divided i in 1893, the moneys 
were not joint property and Art. 127 did not apply. 

Heéld further, the suit „being to recover the moneys on the 
failure of the objects and not for the purposes of the trust, S. 10 
did not apply ; as the father could have given a discharge, the 
sons were barred by limitation, 

`T: Rangachariar for the Appellants. 
“ + <K,'Raja Aiyar for the Respondents: 


. Sankaran Nair d., and | 





Walis O Ja and y Wa a 
Seshagiri Aiyar J. ) A. S. No, 175 of 1907. 
1914, December 2.. 
Hindu Law—Widow—Maintenance of step-mother—step-son 
whether liable jointly with the son. 


| "50 
> Under the: Hindu Law, ‘both the son/and ‘the step ‘soh are 
- equally. liable. to contribute. :to’ the .maintenance af.a ‘widow, 
since both of them take the property. ofthe widow’s:husband, -^3 
P. Narayanamurti, for Appellants. : 
SUM FL. Nardsimhai and Ve-Bamissam: tok Rép potent. 
Pig ES ni ene hey Ee PG Seah ean eg 
Wallis, O. J, and | f 
Seshagiri Aiyar, J., | ` A. S. 58 of 1914, 
1914, December 2. 


Tort—Damages—Negligence of employe ii) if Seordary i 
a 


of State for Yndia. ik 


? r 
. The, Secretary , of State for India i is ‘not ‘Tiable ` ‘in ‘datiages 


for i injury, caused to a person ‘by the negligence ‘of a contractor 
employed by the Government for repairing a public road. | 
The Government. Pleader: for Appellants: a. wy 


F: D. Narasimha Iyengar for Wesbandéntg, KE ere 
pyi hs e” E E i fsa 
v eos ge Se a oe te Ree IB 
R pa ini J, T ee a MA WE 

. and Hannay J. | : S, A, 2007 „of 1913. - aar} 

1914, December :2. sa 


“i Res jjudibata Specific, ‘Relief Act, `$. 9—Suit for possession and 
‘mesne "profits Decree’ ‘silent as Bh mesne Profits Sibseguent suit Jo 
‘mesné profits—No'bar. ` ^, 

In a suit, under S, 9 of the Specific Relief Act for poéses- 

` sion and mésne profits’ ‘the decree was ‘silent as to’ mesne profits, 


In a subsequent’ ‘suit f ‘fori mesne profits for ‘the same -peod held : 


that. the prior., suit was not a bar. to ‘the second suit, inasmuch 
as. the suit, for possession ‘and the suit for, mesne profits. were 
founded on distinct causes of action, and the Court in a suit 


eu ig 


under S. 9 of the Specific Relief Act- was not ‘bound to give a - 


decree for mesne profits, -Neither S. 11, nor O. 2j.r. 2 appliés to 
the case. 
C. S. Venkatachariar for Appellants, 7 
K. V. Lan Aiyar for Respondents. ret a 
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INDEX TO Nores OF RECENT CASES. 


. 1 > 

Appeal—o. P. 0. 8. 2, Order a, r. Bonder atasing to ae the execu- 
tion pending appeal. 27M. L. J. 174. 

Appellate Side Rules, rule 75—Non-payment of batta—0Oase posted fe for 
orders before single judge—Dismissal for default—Application for 
restoration—Dismissal on een ea a P.C., O. 
41, R. 18. 

G. P, Code, S. 44 Expln. Y. —Res judicata—Suit for possession and mesne 
profits from date of suit till delivery—Decree for possession—-Decres 
under New Code—Fresh suit for recovery of mesne profits between 
the date of the plaint suitand the date of the Decree—Maintainability 
of—0. P. 0. S. 47 and O. 20, R. 12, Effect of. 6 

———— 3, 44, 13, 2 ol. (8) and (6)—Judgment of Cochin Court, whether 
a “foreign judgment’'—Execution of decree of Cochin Oourt in 
British Indian Courts—Power of British Courts ,to question juris- 
diction of Cochin Courts to pass the decree—S, 44, and notification 
thereunder— Effect of—“May be executed......as if they had been 


passed...... ” meaning of ~Appearing to save property seized by Cochin 
Court—Objecting to jurisdiction and pleading to merits whether 
amounts to submission to jurisdiction.....27 M. L. J. 535. ses 


§,47—0. 21, Rr. 89, 90—Scope of —Execution sale—Setting aside 

~—Application by judgment-debtor on the ground’ that the sale was 

in contravention of the decree—Limitation. Act, Art. 166—Appli- 

cability of ~O. P. Code, S. 151~Inherent powers of Court—Limits to 

exercise of......27 M. L. J. 605. > TA 

5. 48—Limitation ‘certain date’ meaning of in 8. 48 (b). 

mB, 64.—Transfer of Property’ Act, S. 55 (2)—Sale—Part of the 
consideration retained by vendee to be paid to prior attaching creditors 
of vendor—Subsequent attachment by plaintiff of sum retained by. 
vendee in execution of decree against vendor—Payment by vendee 
to prior attaching oreditors—Plaintiff whether entitled to sum retain- 
ed by vendee. 

8. 100—Second Apal Grounds of Baia to receive additional 

evidence on appeal, no ground—O. P. O., O. 41, R. 27. 

Ss. 105, 115, 9. 9, R. 43.—Order setting asido an exparte deras 


n 


Revision. aie 











M.L.d. 
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47 


28 


25 


22 
11 


89 


8. 115 —Revision Z Remedy by suit available—Revision if lios 


Execution proceedings—Res judicata ies 


0. 2, R, 2—Suit for recovery of lands—Subsequent suit for mesne ` 


profits accrued due prior to suit for recovery of the land—Maintainabi- 
lity of~Causes of action different. ... 

———0O. 21, Rr. 101, 103—Order directing delivery of p possession under 
r. 101—Actual possession not given to applicant—Effect of order on 
auction putchaser—-Limitation Act, art. 11 A, ' ate vee 

, 0, 23, R, 1—Other sufficient cause. 27 M. L. 4. 480 ns 

„0. 23, tr. 4, 2—Appeal, Liberty to institute a fresh suit. 





27 M. L.J. 245 u ee wae 


33 


20 


G. P. Gode—Con td, 


=—0 43, r. “4, cl. œ). 0. 39 rr. 2 cl. E N order otasing to 
pe a party who has violated a temporary injunction of jail. 
, 0. 64—Explanation a 55 
Contract—Consideration—Payment of fenk at higher ito for 60 years— 
Presumption—Madras Estates Land Act, S. 18 ol. (8)—Scope of con- 
tract for payment of rent at higher rate for crops raised with improve- 
‘ments made at tenants’ sole expense—Contract before the Act—Effect. 
, Act, 5. 23—Agreement opposed to publie policy—-Promissory note 
by adopted son to the father of the see mother to induce her to 
take him in adoption | s 
, Act, 8s. 43, 44—Promissory note executed by A and B. ie 
Änowiedgment by A—Buit by promisee against both—Suit barred 
against B—Decree against, and payment by A—Suit by A for contri- 
bution from B, maintainability of. 27 M. L. J. 746 
Gourt Fees, Act,8. 7. cl. (4) (c), sch. 2 art. 17 el. (3)—Suit for deolaration” 
that deoree is not binding for injunction- Valuation—ad valorem 
Court fee if leviable ... see i aes 
8. 12—Decision as to category under which suit falls, whether - 
appealable ove 
Gr. Pr. Code. Ss. 184, 4791. P.C. S. 405 — Accused jogiding at Bombay 
—Receipt of Hundis, encashmené, and criminal breach of trust by 
accused—Offence, when ,complete—Payees of Hundis, residence at 
Coimbatore—Jurisdiction of the Sub-Divl. Magistrate of Coimbatore to 
try .. eee wee 
Deed—Oonétruotion—Üormpromise decree providing for heritable sini 
to be paid by Zemindar and his heirs—Valdity of—Hindu Law— 
Heritable annuity whether recognised by—‘‘Santhathiparamparyamai,” 
meaning of—Annuity, whether a charge on Zemindari—Heir 
taking Zamindari under a settlement trust deed, whether liable. 
27 M. L. J. 694 
Construction—Lease for fixed ront— Subsequent agreement - for 
payment of lower rent—Payment of lower rent for 20 years—Effect 
of Contract Act, B. 683—Subsequent conduct of parties—Admissibility 
of 











‘Will or settlement—Hindu Law— Will for consideration what 

is—Revocability—Motives of testator different from a promise by him 
Dharmilla Inams—Holder of—Whether ‘‘land-lord ° within the mean- 
ing of Estates Land Act-—Civil Court—Jurisdiction. 27 M. L. J. 490, 
Evidence Act—S. 112—Presumption—A pplicability—Question as to exact 
time of conception, a7 M. L. J. 580 ... E 
Fraud in ‘execution proceedings—-Remedy of aggrieved party. 

27 M. L. J. 172 si ats 


Guardian—Admission by—Previous statement of witness=-To be used ` 


only to contradict—Statement of person ‘hot called and not shown to 
be dead—Inadmissible eni 5 oa 
~——-—Not appointed under the Act—Step-mother in possession of 
family property--Whether can be asked to pay a specified sum as. 
maintenance to his step-brother and step-mother abe Pe 
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38 
17 
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15 


43 


29 


38 


82 


36 
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Hindu Law—Adoption—Power to adopt—Power given to widow and two 
others jointly Validity of is 
Validity of—Adoption by junior widow darina “ihe life-time of 
the senior widow—Oonsent of sapindas—Law of Madras. Ea 
Adoption by widow—Improper refusal of consent by next rever- 
. sioner—Ċonsent of remoter reversioners—Adoption—Validity of. 
27 M. L. J. 638 
Hindu Law, Alienation by a TAT of his share of the joint family 
properties—Whether alienes entitled . to mesne profits against the 
other members of the family. 27 M. L. J. 409 


Widow—Who can question—Ejectment suit—Whethér a tres- 
passer defendant can plead that the sale to plaintiff was a shami tran- 
saction ses A os 
Joint Family—Gift to a NA EN E 
Mortgage by father 276 days before birth of son—Vaiity—Onas 
of proof 
Purchase in tho n name of wife—No presumption that wife is a 
mere benamidar bes fas as _ 
Release by a father in favour of soi Validiy —Oonsiderstin— 
Necessity. 27 M. L. J.,272. MA tye ass 
———~ — Trading firm—Deecree against firm—Interest of minor members 
in joint family property—Liability of. 27 M. L. J. 654. 


—Maintenance—Calculation of amount—Basis—Whether accor- 
ding to the share,and status of the husband at his death or status of 
` family at the date of suit. 27 M. L. J. 294. 


———-—Minor—Alienation by  guardian—Partial necessity—Suit , by 
minor to set aside alienation—Proper decree, form of 




















~ sale by guardian—Bona fide purchaser for value—Duty of 
Religious Endowment—Temple—Trustee of Kattalai— Right to 
employ his own archakas—Muraikars, if can object... 
Stridhanam—Gift to maiden daughter by father —Sdudayika— 
Rights of daughter over property gifted 





————-Stridhan Inheritance—Sudra prostitute—Whether son born 
during marriage or illegitimate daughter preferable heir, 27 M. L. J. 
383 ... KA ste a eas 
Widow—Maintenance of step-mother—step-son whether liable 
+ jointly with the son. ie i 

Hindu Teinple—Right of vonship -Right to exclude oastes—Burden of 
proof. 27 M.L.d. 253... 

Inipartible Estate—Maintenance of junior mombbró T Réte oncé xea it 
can be varied —~Power of Zamindai tò bind his successor by agreament 
to pay mairitênande at a fixed rate. 27 M.L.J. 688... 

Inam-—Service Inam—'‘ Past and future services" —‘Nakkash’ or painting 
service—Grant to defendant’s ancestor to be enjoyed from generation 
to genéiation—Deféndants willing to render serviée—Grantor, whe- 

` ther ċän resumé Inam ae ase 
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Indian Succession Act—Conversion of a Hindu family to Christianity— 
Members living together—EHffect—Joint tenancy- whether subsists— 
Rule of succession. ... ‘ 

Landlord and tenant—Agricultural lease—Notioe to quit during culti- 
vation™—Invalidity of—Notice whêther operates to determine 
tenancy atthe end of the year—Holding over after notice to quit— 
Provisions in the old lease whether govern the new tenancy 

Covenant against alienation—No provision for re-entry in case of 

breach of covenant—Alienation by tenant—Validity of. 

—Rent, payment of at a fixed tate for 40 See Prang pin 
Wells dug by tenants on Zamindar’s poramboke—Contract to pay 
enhanced rent for improvements—Validity—Madras Estates Land Act, 
8. 18 (8)—Effect. ... on 

Lease by person not in possession—Ejectment suit by dectec=Geaninenans 
of lease if can be questioned by ee of genuineness 
by real owner—Effect, s 

Limitation—Trespass—Adverse possesion for 12 years against Hindu 
father-—-Whether minor sons can sue to recover the property 








Limitation Act, 8. 10,. Art. 127—Hindu Taw—Partition—Amomt set 


apart for a specific purpose—Feailure of the object, specific trust 
——-—S.. 19 —Acknowledgment of liability—Statement in Irusalnama . 
Limitation Act, S. 28 Art 14%—Suit by adopted son—Inam grant— 
’ Mrespasser from widow—Possessión for over 12 years—Accrual of 
-eause of action—Interest of trespasser in the land. 27 M. L.J. 
839 
——— Ar, 69, 120—Suit under, 8. 73 (2) C. P. “o. —Timitation, 
27 M. L, J. 640 
—Arts. 83, 65—Vendor (and porehasor Góvénant by vendor to 
“indemnify purchaser against claims of mortgagee—Decree and execu. 
tion against purchaser—Suit for compensation—Limitation, starting 
point of. 
——— Art. 446—Vendor and parohaser—Brondh of covenant for title— 





Vendae aware of defect of title—Transfor of Property Act, S. 55 (2) . 


27 M. L. J. 847 ss : se. ees sae 
Art 182, Step in aid of exeoution—Applioation to continue the 





sale, ase 
Madras Estates Land Act, Ss. 8, 485—Land once ryobi--Subseguené 
ena by Zamindar as Kambattam—Bffect. 
S. 13 (8), Scope of—Landlord and tenant—Rent—~Contract bs 
‘pay higher rate-for crops raised with the help of improvements made 
. ab tenant’s sole expense—OContract before the Act--Improvements 
‘ effected prior to the Act—Effect 


————. B. 63—Presumption of full payment—Suit for settlement of 


rent—-Payment of higher rates by sub-tenants whether affects the 
quesitfon one wee 


o——-—§, 192—Civil Picea Code, 8. 150—Suit for sent franela o of 


suit lands from one Revenue Division to another, pending suit—juris-, 


diction of the new Revenue Divisional Officer to try the suit. 


, 


25 


88 


52 


Madras Estates Land Act—Conid. 


—Sched. A, Art. 8,—Suit for the purpose ot ascertaining rent— 
Interpleader between’ landlord and Government as to water-cess— 
Limitation Act IX of 1908, S. 15—Injunction refused by lower appel- 
late Court—Case remanded by the High Court—Whether section 
applies. 27 M. L. J. 134 ay 


Madras Irrigation Gess Act (VII of 1865)—Inam lands irrigated with 
Government water-cess—BEngagement need not be expressed—Inam 
title deed whether conclusive as to extent of cess free lands 





Madras Local Boards ‘Act, §. 73 prov.. 1-<-Usufructuary mortgagee— 


Whether a holder of an under-tenure—Collection of cesses from 
tenants. 


Minor—Gross negligenee ot next friend—Setting aside dismissal for 
default. 27 M. L. J. 165 os 


oe 


Mortgage—Redemption—Kanom by three eo aureus Subsegúenk isnewal 


by two—Suit by other co-owner for tedermpilon of his share— Decree, 
form of. 


meus for edaimpkion-—MDender of mortgage ee before suit— 
Improper rejection by mortgagee—Costis. 


Mortgagee — Right of to pay and claim credit for cesses on and. 21 M. L 


eas suit—s. 81, Limitation Act of 1908—Period expiring on a 
holiday—Plaint presented on the next re-opening en out 
of time. 


Mortgagor and mortgegee—Suit for rederptioni-—Damagên for breach oh 


` covenant for title to be taken account of notwithstanding limitation— 
Acquiescence—Res judicata—Spontaneous growth—-Estoppel—C.P.C., 
S. 11—Malabar Tenant’s Compensation Act, Ss, 5, 10. 

Muhammadan Law—Gift-Delivery—Necessity of—Gift by grand-father 
to his minor grandson during his son’s life-time—Transfer of Property 
Act, S. 48—Applicability of—Estoppel. Sis 

Natural stream—Spreading course at intervals—Hffect of—Riparian 
owners, - rights of—Right of upper land owner ‘to discharge water 
thereon to adjacent land—Easements Act, S. 7 41. (i) 

RE oe eee of debt by one re 

Effect on others . 


Penal Code, 8. 493—Conviction under—Contradiotory statements ina 
deposition—Conviction when good. 
Possession—Trust property—Righs of worshippers. 27 M. i. J. 270. 
Principal and agent—Authority of agent to receive goods in payment of 
debts to principal—Authority to make presents and illegal payments. 
“Provincial Insolvency Act—Appeal—Parties—Limitation Act, S. 14— 
Not applicable to application by creditor under S. 6, 


—Aet, Ss. 12 (2), 46—Potition by creditor for an order of ađjuñica- 
3 tion—Notice to other creditors essential—Hight of other creditors to 
object to adjudication—Oreditor not served with notice and not made 
a party, taking a mortgage from debtor, whether an “aggrieved poron" 
— Appeal. Ú 
Prov. Small Cause Courts (Act IX, of 1887), Ss. 23, 25, ‘Order returning 
a plaint under S. 28, whether revision lies against, —“ decide ” in S. 
25, meaning of. 


Registration Act, S. 17, ol. 6. 4. (ii), Mortgage, —Receipt 
Religious Endowments—Trustee—Dealing with reversion, bad. 








27 M. L.-J. 234. i 
m Tomple Keatlai—‘Trustoo—adverse possession of WE of pro- 
perty dedicated —Effeot. 2i E s 


c 


—Act, 8.18—Sanction given to 2 people W kether one can sue. 


MLJ. 


PAGE, 


15 


45 


16 


41 


34 





Rent Recovery Act—Oesses—Kanganam, etc. . st one 
Res judicata—Suit for mesne profits by execution purchaser —Alienation 
pending suit—Suit for possession by. alienee— Bar. . 5 Sets 
Specific Relief Act, S. 9-—-Suit for possession and mesne profits-—- 
Decree silent as to mesne profits—Subsequent suit for mesne 
profits—No bar. Se ace sae 
-——— Suit for possession and’ mesne profits—Subsequent mesne profits 
expressly asked for—Decree silent—Suit for maintainability. 
Resumption—Temple service inam—Trustee’s right to resume. 


Revenue Recovery Act, 8. 59—Suit by mortgagee to set aside revenue ` 
sale of property—Fraudulent default of mortgagor—Suit whether ` 


within S, 59 of the Revenue Recovery Act—Bona fide lessee from 
N purchaser—liability of. eri i vee 
Specific performance—Discretion of court to refuse—Gross inadequacy 
of consideration. s : scan - sa 
Specific Relief Act, 8.27, cl. (b)~-Vendor_ and purchaser—Agreemont 
to sell to A—Subsequent conveyance to B—Mere recital in sale-deed 
of receipt of consideration— Notice of prior agreement after execution 
of sale-deed but before registration—Effect—Specific performance of 
prior agreement, whéther can be enforced es ae 
—B8. 42--Scope of Declaratory suit—Right to status or property— 
Suit for declaration that personal contract exists betweén parties— 
Maintainability of. 27 M. L. J. 684 ... si Sai 
Suit for declaration that plaintiff is entitled to patta—Collestor, whether 
a necessary party—Amendment of plaint in second appeal es 
———_——Reversioner—Valuation fox purpose of jurisdiction—Whether 
market value of the property or five times the assessment under Court 
Fees Act, S. 7, Cl. 5—~Madras Civil Courts Act, S. 14. KY 
Tender through postal letter—Validity of. 27 M. L.J. 482 
Taxation—Original Side rules Appx. rale 81 (a). TEN ae 
Tort—Damages—Negligence of employee—Liability of Secretary of 
State for India ga g a To asi ar 
T, P. A., 8 '48—Conditions of application—Bona, fide, with>ut notice after 
due inquiry—Transfer includes transferee with notice £ 








` of decree—Lease for one year pending attachment—Validity of 
———— §. 68 (b)—Purchaser .of mortgagor’s right—Liability for waste 
committed. 27 M. L. J. 494 a bee ws 
Trustee—Temple lands—Mortgage by trustee of temple lands for repairs 
of temple—Validity of wt “ue , Ay dave 
Yendor and purchaser—Contract to sell—Deposit of'earnest money with 
osit and damages in case of 


vendor—Provision for forfeiture of dep 
yendee’s failure to putchase—Damages, measure of-—Vendee if 


entitled to credit for deposit in calculating damages ... 
__———Sale with intent to‘defraud ereditors—Suit by vendee for posses- 
sion—Maintainability of—Remedy of vendee ay yore 


` Will Hindu will—Grant of probate to one of two executors—Effeet— 


Compromise of claim by one executor with the other—Validity of— 


Claims of executor agains jo—t 
—Right to be reimbursed —Limitation. 


Writer of document—Signing as writer not as 


witness—Signature after 
execution—Biffect of ... was ge wae 


——§, 52—Lis pendens—Agricultural land—Attachment in execution” 


t Estate—Suit for accounts against executor > 
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